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TO 

I 

HIS  MOST  SACRED  MAJESTY, 

GEORGE  THE  THIRD, 

BY  THE  GRACE  OF  GOD, 

KING   OF  GREAT  BRITAIN, 

FRANCE,   AND   IRELAND, 

DEFENDER  OF   THE   FAITH, 

■ 

. AND-  ■ 
OF  THE  CHURCH  OF  ENGLAND 

AND  ALSO  OF  IRELAND 
IN  EARTH  THE  SUPREME  HEAD. 


MAY  IT  PLEASE  YOUR  MAJESTY, 

A  Book  treating,  profeffedlyof-the 
law  of  the  church,  naCurSUy 
^ddrefieth  your  Majefty  ' under  your 
legal  title.  * 


/ . 


*  However  inconfiderable  the  Author 
may  be  in  himfclf,  or  how  imperfcdt 
fccver  his  work  may  be  in  the  excca- 

A  2  tion. 


ir  DEDICATION. 

tion,  he  is  emboldened  to  lay  the  fame 
at  your  Majefty*s  feet,  from  that  re- 
^id  which  you  have  maniftfted  in  all 
your  declarations  and  adions  for  the 
fubjed-matter  it  contains. 

Law  is  the  inability  of  the  throne, 
and  the  (ecurity  of  the  fubjeds  in  all 
that  can  be  dear  to  them  in  this  world. 

Your  Nfejefty  is  defcended  from  a 
race  of  princes,  who  made  the  law  of 
the  land  the  conftant  rule  of  their  con- 
dud:  and  their  re^s  were  happy  and 
profperous. 

In  thefe  our  days,  it  is  the  gloiy  oi 
the  Britifli  nation,  that  we  have  a  King 
at  our  head,  who  excels  every  fubjcft  , 
he  hath,  in  publick  virtue,  4ove  to  our  . 
native  country,  reverence  for  its  infti-  , 
tuticms  and  laws,  and  every  amii^ile  . 
dii^pofition. 

SUPRE-   ' 


DEDICATION. 

Supremacy  is  a  word,  which,  in 
different  ages,  hath  conveyed  differ- 
ent meanings. — ^In  the  times  of  our 
Saxon  anceftors,  the  king  was  the  head 
and  fountain  of  jurifdidion,  as  welt 
fpiritual  as  temporal;  and  the  fame 
was  exerted  in  the  well  governing  the 
whole  body  of  his  people,  both  dergy 
and  laity,  according  to  the  laws  then 
in  being.  Supremacy  might  then  be 
defined  to  be,  the  king*s  executive 
power  circumfcribed  by  the  laws  of  his 
kingdom. 

In  procefs  of  time,  the  bifhop  of 
Rome  (by  means  incredible,  if  the 
:h&s  did  not  evince  it)  ufurped  an  ab- 
l&lute  fovereignty  in  matters  fpiritual 
[thin  this  kingdom.  Then  the  fu> 
Lcy  was,  the  pope's  power  to  do 
he  lifted  without  control ;  either 
ireafbn  didated,  or  his  intereft  guided, 
his  paflions  fwayed. — I  fay,  ufurp- 
\  becaufe  it  was  ftrenuoufly  oppofed 
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by  the  whole  eftate  of  the  realm,  the 
king,  lords,  and  commons  affcmbled 
in  parliament.  Vigorous  laws  were 
cnadcd;  but  for  a  long  time  they 
were  ineffectual. 


At  length  the  pripal  jurifdidlion  was 
aboli{l:ed,  and  the  king  reftored  to  his 
ancient  ecclefiaftical  dignity  and  pre- 
eminence. But  the  princes  of  this 
realm  in  thofe  days,  intoxicated  (as  it 
fhould  feem)  with  that  excefs  of  power 
which  the  pope  had  affumed,  would 
needs  underftand  it,  that  the  fame  was 
rot  extinguifhcd,  but  only  transferred 
from  the  popes  unto  themfelvcs:  and 
ihey  carried  fimilar  notions  into  the 
civil  adminiftration.  1  his  excited  dif- 
ordcis  and  convuliions  in  the  ftatc,  and 
in  tlie  end  overturned  the  government. 

After  fevcral  ftruggles,  the  kingdom 
at  lall  became  fettled  into  that  regular, 
uniiorm,  beneficial  inftituiion,  which 

fliines 
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{hines  forth  in  its^  full  luftre  under  your 
Majefty's  aufpicious  influence,  and  ren- 
ders your  Majefty  the  delight  of  your 
fubje<9:s,  and  the  envy  of  the  whole 
earth. 

That  your  Majefty  may  long  live  to 
be  a  biefling  to  this  church  and  nation, 
is  the  hearty  prayer  of 


YOUR  MAJESTY'S 


Mod  humble,  moll  faithful. 


and  obliged  Subjeft^ 


RI.  BURN. 


r 


ADVERTISEMENT 


TO  THIS 


SI^TH    EDITJON. 


THE  EeiTQK  was  induced  to  fo* 
vife  this  EclitipQ  of  Dr.  Bub,n's 
Ecclesiastical  LaV)  by  a  dedx^  %o 
conaed  the  lubjeds  of  which  it  treats, 
with  the  mqcQ  mqdera  decifio^ks ;  and 
alfO],  where  an  opportunity  (hould  qC- 
fer,  to  trace  them  to  their  origin  in 
th?  Codes  oJ[  th^  Civil  and  Canqa 
Law.  He  has,  however,  diftinguifhed 
his  Additions  from  the  Author's,  inork, 
Vy  introducing  them  as  Notes,  or 
where  they  form  part  of  the  text,  plii- 
dng  them  between  Brackets  thus,  [  ]. 


•       ■     •     ^     ■  . 


■-■r      f         •»       •    r' 


An  Explanation  of  feme  if  the  abbreviated 
References  u/ed  in  the  Notes, 

J|^.  -  Tbe^Infticutes  of  Jufttnian.  •   •    . 

Lift.*  y.  C/   The"  Iriftituics  of  the  Canon  Law  tyLan- 
cdott. 

Dig.  Cod-  AW.     The  Digeft,  Code,  and  Novels  of  Jufti- 
niaa. 

*Dift.    ThtFirft  Pai€  ofiAe/DdCfct  of  Gntiai,  con^iii- 
inz  101  Diflinclions.  x 


f  ■  • 


j^ r    The  ^<?ct>nd  -  Part  of  tfie  DccVet,  ccn- 

Uioiiig  36  Ccufcs  fuhdivi^ed  iaio  ^u£r.i§tu- 

DeVcnf     The  Third  Part  of  the  Dccrtt,   containing 
j.   f^^P  jDiiliniSiom  .Oh  'G^Diecrauoa  ;  ;  tlie  Niuibbeis 
denoting. the  D^flinclions  and  Chapters. 

-JC  I.  6.  22.     The  -Decretal?  of  Grejjory^IX.  by  the 
Book,  Title,  and  Chapter-  .  *    . 

6^.  I.  16.  9.     Th?  Sixth'Book  of  the  Decreta's  of  Bo- 
ri-     nifaccVlIl.  by  tte  Book,  Tille^  aid  Chapter.     . 

Ljnd.     The  Pr-*vinciaU  o^  I^pd^wood,  Ed.  Ox.  1679.    . 

J/tb.     The  Commentaries  of  John  dc  AtKona  on  the  Con- 
ftitvtioDS  of  Otbo  9nd  Otbobon,  £d.  Ox.  1 670. 

Qii,  Cci.     The  CoeUx  jfuris  Ecckfiaftici  JngUcani.oi  Bi- 
^  -    .  wibo]^  Gibfeiii  Second  Edition.- 

The  three  preceding  Books  are  quo:ed  bjthe  Paget. 

\  'Br,: Sec:    ftf owh^  Reports  In  Chancefy.   " 

^TSUfp,  /Ttrm Reports^  ;   v  ^':   .. 

Jlmf.    Ambler's  ditto. 
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^T^HE  tcclefiaflical  law  of  England  is  conripounded 
"*"  of  thcfe  four  main  ingredients;  the  Ciw/ law> 
the  Canon  law^  the  Common  law,  and  the  Statute 
law.  And  from  thefe  digefted  in  their  proper  rank 
and  fubordination,  to  draw  out  one  unifornn  law  of 
the  church,  is  the  purport  of  this  book. 

Where  thefe  laws  do  interfere  and  crofs  each 
other,  the  order  of  preference  is  this:  The  Civil 
law  ftjbinitteth  to  the  Canon  law  %  both  of  thefe  to 
the  Ccmmon  law ;  and  all  the  three  to  the  Statute 
law. 

So  that  from  any  one  or  more  of  thefe  without 
all  of  them  together,  or  from:  all  of  thefe  together 
without  attending  to  their  comparative  obligation; 
it  is  not  pofTible  to  exhibit  any  diftinft  prbfptft  of 
the  £nghlh.ecclefia(lical  conilituiion. 

I.  By  the  Civil  law  is  meant,  the  law  of  the  an- 
cient Romans;  which,  had  its  foundation  in  the 
Grecian  republics,  and  Tecei,ycd,iContinual  improve- 
ments in  the  Roman  flace  during  the  fpace  of  upir- 
wards  of  a  thoufand  years,  and  drd  not  expire  at.lall 
even  with  the  empire  irfclf. 

For  the  diftind  knowledge  whereof,  it  is  to  bp  Duck  de  Tare 
cemembered,  that  after  the  abdJiflbing  of  the  regal  Cuiii  Rom. 
government  at  Rome,  and  theeltablifhment  of  the  MJ^-w-Ayliffj 
republick^  they  fent  three  men  into  Greece,  to  col-  c^r'^*^u^'», 
kdl  the  laws   of  the  Athoiian  and   other  Grecian  Domat.  Har 
ftates  ;  and  from  thefe  were  coiDpilcd  and  Jigedcd  rts*&Ju!Hnian 
by  ten  commifTioners,  wclf  known    by  the   name  ^l^f'^/*'* 
of  the  Dscemviri^  the  laws  of  the  twelve  tables  (lo  ]^^^^  ^]    ' 
called  from  their  being  ingraved  on  twelve  tables  of  c,  22. 

Lj  brafb) : 
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hnfs) :  which  were  the  firft  and  principal  foanda- 
tioo  of  the  Roman  law  («). 

To 

(«)  [It  was  not  till  fixty  years  after  the  expolfioo  of  the  kiegt, 
dorHi^  which  time  there  were  continoal  ftruggles  betiMten  the 
patricuns  and  dit  people,  that  three  perfons  were  fent  to  Athens 
to  tranferibe  the  famoot  lairt  of  Solon*  and  to  learn  the  nannera 
«id  coftoms  of  the  other  ftates  of  Greece.  Li^,  US.  5./  31. 
{|f  33.  In  this  mifion  they  fpent  three,  ybars.*  From  Uieir  re« 
port*  and  the  then  exifttng  laws  of  Rome,  the  decemviri  com* 
jiiled  ten  tables*  to  which  they  afierwards  added  two  others ; 
•nd  ibefb  were  ena6^d  to  be  law  by  the  whole  people.  SacK 
were  the  twelve  tables,  which  Livy  has  ftyled  the  fbancain  of 
MbUc  and  private  law*  and  of  which  Cicero,  M.  i.  Dt  Oirau 
may.  DiJtJamui  fueri  Juodedm  tahulmt  ui  carmm  mcejpmnm. 
Ine  fragments  of  thefe  laws  were  colleded  with  g^eat  induftry 
by  Jacoios  GoUiofrediis*  and  are  to  be  found,  iBoflrited  wicn 
notes,  at  the  end  of  the  foHo  edstton  of  the  Corpas  Juris  Civtlh. 
They  are  alfe  pobliflied*  with  a  commentary  by  Mr.  Pothier^ 
in  the  firft  volvme of  hiswork intituled  FmtdiSa  J^fiinumuB  im 
mvtam  (irduim  dsfffim. 

Rot  as  thefs  tables  only  oostained  the  law  under  general  Iieads^ 
it  became  heceffary  to  invent  the  forma  of  adions  by  which  in- 
dividnah  might  parfue  their  different  rights ;  which  forms  in 
dme  iatrodnced  new  interpretations  of  the  law  itfelf.  The 
knowledge  of  thefe*  and  of  the  fyftem  of  law  which  flowed  from 
them*  was  kept  as  fecret  as  poffible  by  the  pontifical  college* 
wte  appointed  members  of  their  own  body  to  prefide  over  the 
colleges  of  joAice;  till  Appias  Claudius  having  compofed  a  book 
OB  this  fnbjeA*  his  fcribe  Caiius  FUtoius  ftole  and  publifhed  it* 
about  the  year  of  Rome  340 ;  which  prefent  fo  delighted  the 
people*  that  they  procured'  for  him  fome  of  the  irft  honours  of 
the  iaie.  The  patriciene«  however*  invented  new  fbroM* 
which  were  a  fecood  time  divulged  by  Stxtus  JEUutg  about  the 
year  of  Rome  580.  How  obfervant  this  great  people  was  of 
lUemn  form  on  aH  occafions*  is  apparent  from  the  admirable 
work  of  Sriibnias*  A#'An»aAi*  whofe  words  are*  NtJta  wm 
jterr*  mfMi-ftMeis  mfmfn^atu,  mfuifm^fihm  iwywr  dnrniftias 
m  fAutfwwmlis  nmuAgt* 

There  are  two  (buroes  of  the  dvil  law*  which  if  not  properly 
explaieed  are  apt  tb  excitr  (urprife  in  the  ftudent :  T^hefe  are 
^b%.r^^$M/kfntdmiMm9  aad>tlie  mttrfntaHmu  rf the  frmt^rt ;  for 
neither  the  lawyers  nor  the  prsitors  had  the  power  of  making 
lawst  ekhougb  their  influence  on  the  general  fyftem  of  law  is  fo 
iBoch  felt  and  acknowledged.  It  may  therefore  be  uieful  to 
lAveA^pcedut  fuljeftaliitle  fiuther. 

The 
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To  the  twelve  tables  were  added  the  Refpcnfa 
Prudentum^  or  interpretation  of  the  lawyers ;  who 
accommodated  the  fame  to  the  ufe  and  praftice  of 
their  courts.     And  this  was  denominated,  in  con* 

tradidindion 


They://  pafrcnatust  or  that  connexion  which  fubiilled  betweea 
a  patron  and  his  client*  and  which  is  faid  to  have  been  confider- 
ed  bT  ihe  ancient  Romans  as  the  next  (Ironged  tie  to  parental 
sFedion,  may  be  traced  to  the  inilitution  oi  Romulus.  The 
patricians,  a  clafs  of  citizens  chofen  by  him  from  the  wifell  and 
mofl  powverful  members  of  the  ftite,  were  regarded  as  the  fa« 
thers  of  the  people ;  and  perfons  of  lower  rank,  as  well  as  citxea 
and  corporations,  chofe  from  amongil  them  a  patron  who  ma- 
naged their  public  affairs  and  undertook  the  defence  of  their 
law  fuics.  The  client  in  return  promifed  to  afGil  his  patron  in 
marrying  his  daughters,  to  redeem  him  and  his  children  froon 
caprivicy,  to  promote  his  canvafs  for  offices,  and  in  a  word  to 
render  every  fervice  bi  his  power.  The  patricians,  to  whom 
the  knowledge  of  the  law  was  for. a  long  time  con&ned,  dif- 
charged  their  cflice  gratuitoudy ;  but  when  In  procefs  of  time 
the  forms  of  the  law  were  divulged,  and  the  connedlion  between 
patron  asd  client  became  weaker,  perfons  of  all  defcriptions  ap- 
plied fhemfelves  to  the  ftudy  of  the  law,  and  the  lawyers 
began  to  give  their  advice  to  all  alike,  and-  in  a  more  inter- 
cScd  manner ;  fo  that  at  lafl  they  were  fees  walking  up  and 
down  the  forum»  and  cvcnofFerln?  thcmleU'es  to  any  who  might 
wast  their  afSdance.  Tht  eifedl  of  their  labours  was,  tliat  the/ 
prodocei  ihree  new  branches  of  law.  i.  They  fettled  thsf  forms 
md  prccet'i  of  the  different  adlions.  2.  They  decided,  either  at 
home  or  in  fcrenfic  difpurations,  difiicult  queiHons  fubmitted  to 
Aca  by  their  clien:s;  and  their  opiuions  were  rcfpe£ted  and 
idopcrd  by  the  judges,  ar.d  in  time  came  tc  have  the  force  of 
law*  (So  great  indeed  \\ ere  the  learning  and  abilities  of  thefe 
jorilconfahs,  thai  they  were  frequently  confultcd  by  the  judges 
ea  difficult  points,  as  appears  by  /.  %,/.  47.  Dig,  de  Orig.  Jur^) 
3.  Tbcy  proceeded  a  llep  farther,  and  endeavoured  to  introduce 
wem  laws  where  they  thought  the  old  defedlive,  which  they  fre* 
•Motly  effieftsd  by  means  o^ ficHons^  which  in  time  acquired  the 
lability  of  law.  Thus  it  i^  to  them  we  owe  the  querela  in»ffi^ 
.0^  U/taaumii^  by  which  a  tedamcnt  in  fome  cates  was  fct  aiide 
asBDJaftj  although  the  laws  of  the  twelve  tables  had  given  the 
leftator  an  abfclute  power  of  difpofing  of  his  property ;  which 
WIS  done  ander  pretence  that  he  was  not  of  found  mind ; 
'  Ajp,  5-  *•  2*  ^^^  ^^  donations  between  man  and  wife,  which 
Aeelo  Vk'V  totally  forbad,  and  many  other  points  which  Cicero 
BiBplaina  much  of  in  his  oration  againft  Murena,    The  njfmifa 

Vol.  I.  A  of 
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tradiftinftion  to  the  laws  of  the  twelve  tables^  the 

jus  noH/criptum,  or  upwritcea  law :  and  having  no 

other  name>  began  then  to  be  called  the  civil  izvi ; 

and  is  that  which  is  ftykd  by  Juftinian  the  jurt/jpru' 

dentia 


of  Cains,  and  a  confulcation  of  fome  unknown  jurifconfult*  are  to 
be  found  in  the  learned  work  of  Mr*  Schuldng,  intituled  jMrif- 
frudtntia  anti^^Jufiin'tanea.  ' 

As  to  the  prztors,  ttiey  were  exprefsly  faid  not  to  hare  the 
power  of  abrogating  the  old  law,  but  merely  by  affiftjng,  fup- 
plying,  and  correcting  it.     'Jus  fr4et9rimm  ift  qmi  frgttorei  intro" 
dmcermitj  aJjmvatidi  'uel fuffUndi  vii  ^prri^etufi  juris  ci'vilis  gratia^ 
frepter  utilitatem  puhlicam.  Dig.  1.  1.  7.     And  we  find  the  prae- 
tor denying  an  adion  in  a  certain  cafe,  nt  cotura  leges  faciai. 
Dig.  6.  2.  12./  4.     Yet  in  fad  the  decifions  of  the  prxtorian 
law  were  in  fome  cafes  diredly  contrary  to  the  twelve  tables  ; 
but  tbefe  were  cafes  where  equity  required  their  interference 
agunft  the  ftrid  letter  of  the  law.     They  perfeded  this  fyftem 
of  equity  chisfly  by  four  means.     1.  By  inventing  idicns^  as 
thztof  the  jus  fiejiiiminii,  by  which  a  perfon  who  returned  from 
captivity  was,  in  order  to  preferve  his  civil  rights,  feigned  never 
to  have  been  abfent.     a.  By  introducing  perfoni  and  name* 
nnknown  to  the  old  law  :  Thus,  when  they  wiihed  tt>  give  the 
pofleffion  of  a  deceafed  perfon's  property  to  one  who  was  ex- 
cluded from  the  inheritance,  they  called  him  bmtrum  peffeffoTf 
though  in  fad  he  differed  little  from  an  heir.     3.  They  defeated 
many  adions  valid  by  the  civil  law,  by  granting  ezcepuons 
againft  them,  if  the  tranfadions  on  which  they  were  founded 
were  brought  about  by  fraud  or  fear ;  and  in  fome  cafes  they 
granted  adions  which  the  civil  law  denied.     4.  By  a  fentence 
called  rejiitutio  in  integrumt  they  rellored  the  whole  bufinefs  to  its 
former  Hate,  as  if  nothing  had  been  done.     See  Haneccii  Antie, 
jRom.  liB,  I.  ///.  2.     The  pr«eiors,  as  indeed  all  other  magi- 
Urates,  were  attended  by  a  numerous  council  of  afTeiTors  when 
they  fat  in  judgment ;  NocJt  de  Juri/JieHone,  lib.  i.  cap.  11.^ 
12.;  and  their  jurildidion  was  much  more  extenfive  than  that 
of  the  xdiles.     The  fragments  of  the  perpetual  edid  are  coU 
leded  by  Jac.  Gorhofredus,  and  are  alfo  publiihed  by  Mr.  Po- 
thicr  in  the  work  above  cited. 

Thefe  innovations  of  the  learned  lawyers  and  the  prastors 
will  not  furprife  thofe  who  rcfled  on  the  jarring  powers  which 
compofed  the  Roman  ftate,  which  made  it  more  difficult  to 
procure  new  laws  to  be  enaded  by  public  authority  to  meet 
new  emergencies,  than  it  is  with  us  to  procure  an  ad  of  par- 
liament. And  in  truth  fomething  of  a  fimihr  nature  has  hap- 
pened in  the  laws  of  all  nations,  and  among  ourfclveSft    Plow- 
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Jenlia  meJiay  becaufc  it  came  in  between  the  laws 
of  the  twelve  tables  and  the  Imperial  conftitutions. 

Next  to  thefc  were  the  Legesy  or  laws  emphatic 
cally  fo  called ;  becaufc  they  were  enafted  by  the 
whole  body  of  the  people,  reckoning  both  the  no- 
bility and  commonalty  together :  and  this  was  par- 
ticularly,  when  a  new  cafe  hap[)ened  that  was  not 
provided  for  by  the  former  laws  5  the  confuls  on 
this  occaHon  caufed  the  people  to  be  aflTembled  to- 
gether^ and  informed  them  what  the  cafe  was^  and 
alking  their  opinions,  that  is,  putting  it  to  the  vote, 
they  decided  the  fame  according  to  the  rules  of 
equity  as  the  matter  appeared  to  them ;  and  this 
dccifion  being  made,  was  ever  afterwards  in  the 
like  cafes  obferved  as  a  law.  For  after  the  aboli- 
tion of  the  regal  government,  the  magiftracy  was 
lodged  with  the  people  ^  one  principal  branch 
whereof  is  the  power  of  making  laws. 

Afterwards,  the  common  people  mutinying,  up- 
on feme  differences  with  the  nobility,  retired  and 
feparated  themfelves  from  the  nobility  for  fome 
rime  $  and  during  this  fecefTion  they  enafted  laws  of 
their  own,  \*hich  were  called  Plebifcita  :  and  upon 
a  reconciliation  with  the  nobility  afterwards,  it  was 
agreed   and   confented  to,   th:\t  thc:!e   alfo   Ihould 


I 


dcp,  p.  109.  fays,  "  The  judges  have  frequently  explained  the 

words  (cf  an  it\  o(  psrliamcii}  tvAircly  contrary  to  the   text» 

nd  fbmeiimes    have  i^licn  tnir.gb    by  iquiiy  contrary  to  the 

lesi.  in  order  to  m:ikc*  i!;i.'m   agree  with  icai'on  an  J  equity.** 

Lord  Hobari  too.  p.  346,  h:.b  iKe  ftjllo,'  inp  pn.Tage  :  •*  if  yoa 

a&  me  t^.c^,  Dy  wp.at  ru;c  ihc  juu|>r.i  giiiili-d  chrmfclvcs  in  this 

L    tfirerfe  expolltiun  of  the  fclf-fanie  w.rc!  and  itfncencL'  ?  ]  anTwer* 

I    It  Wis  by  that  liberty  and  aj:iiority  ihut  juigt-s  havc^  over  laws, 

I   especially  ever  flatute  law t,  accoriii^g  10  1  cafun  and  bell  con- 


I'  iiiges  we  owe  the  harrinfr  of  e!iaie.^-tail  by  the  notion  of  a  re- 
CUtij,  and  the  modern  equitable  pmceh  iu  rjcclnient :  Serjeant 
,  Ifoore  indented  the  Cuuvtyancir  by  lealc  ::r.J  rt*)  .1(0,  to  fupply 
Ae  Bcccility  of  livery  of  (l\\'u\  :  The  ecclciiiiliics  i..'.roduced 
Aedodrioe  of  irufts,  to  evade  the  Ilttute  of  n..i;::TiiL};  ar^d 
wmf  other  dmilar  inftances  mi&ht  be  adduced.] 
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>«a7f  tic  force  of  lav,  aod  be  oUigatonr  apoa 
thfr  whok  Komao  {people,  the  oobSuy  as  wcU  as 
other*. 

But  on  the  daily  increale  of  the  Roman  ftate,  it 
appearing  almoll  impoflsble  cd  aflcmblc  the  whole 
bcKJy  of  the  people,  at  leaft  without  fonrK  tumult 
and  commotion ;  it  was  thought  expedient,  when- 
ever any  new  cafe  arofe,  to  truft  the  firnate  with  this 
power :  And  when  any  new  law  was  made  by  them, 
it  was  ftyled  Senatus-cGnfultum^  or  a  decree  of  the 
lenate  i  and  was,  in  like  manner  as  the  plebifcitm^ 
incorporated  into  the  Roman  civil  law. 

Furthermore,  when  the  confuls'were  abroad  in 
the  warfl^  to  the  end  that  the  city  might  not  be 
deftitute  of  governors  during  their  abfence,  the 
people  created  for  themfelves  two  ofi^ers  called 
Pfittprs  i  and  thefe  had  power  given  to  theni,  of 
adding  to,  or  fupplying  and  correding  the  civil  law 
of  the  twelve  tables ;  and  were  wont  to  propound 
certain  edidls,  which  being  approved  by  the  peoplo 
were  incorporated  into  the  civil  law,  and  were  called 
Jus  fratoriuftt^  or  the  praetorian  edi^s. 

Aifo  the  jEdiles  curules  in  fome  cafes  did  efta« 
blilh  laws  ^  but  as  their  office,  fo  aifo  their  edifls, 
were  but  for  the  yeas ;  and  therefore  at  firft  they 
were  called  annual  ediSs^  until  the  time  of  the  Cor- 
nelian law,  which  made  them  perpetual,  and  thence- 
forth they  were  called  perpetual  ediHs.  Thefe  were 
digefled  and  put  into  order  by  Salvius  Julianus  un- 
der the  empefor  Adrian,  and  illuftrated  by  the  com* 
mentarirs  of  the  Roman  lawyers. 

Thele  were  the  component  parts  of  the  Roman 
ctvil  laW|  whilft  their  ftate  continued  republican. 
After  the  government  was  transferred  into  the  hands 
of  the  emperors,  two  other  branches  were  added, 
to  wit,  the  CcnftUutUnes  prmctpum^  or  Imperial  con« 
ft  itutionS)  and  the  Refp$nfa  pmdenfum,  or  anfwers  of 
the  lawyers. 

For  after  the  adminiftration  was  by  the  Ux  reps 
granted  by  the  people  to  Auguftus :  whacfoerer  the 

emperor 
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emperor  ordained  by  his  epiftle,  or  commanded  by 
his  ediA  or  proclamation,  or  decreed  on  the  cogni- 
zance of  any  matter  coming  before  him  in  judgment^ 
had  the  force  of  a  law,  under  the  ftyle  and  title  of 
an  Imperial  conftitution. '  And  thefe  confticutions 
were  tometimes  called  placita  principumi  becauie 
they  were  fuch  as  the  prince  or  emperor  was  pleafed 
to  ordsun  according  to  his  difcretion. 

Next  to  the  Imperial  conftitutions,  were  the  Re- 
Jpmja  pmdentum  under  the  emperors.  The  Rejponfa 
frmdentum  during  the  times  of  the  republick  were 
delivered  without  the  fanflion  of  publick  authori- 
ty, and  made  part  (as  was  faid)  of  the ^W  non/crip^ 
twmz  But  under  the  emperors  after  Auguftus,  no 
peribo  was  fuSered  to  deliver  anfwers  concerning 
the  law,  but  thofe^  to  whom  the  emperors  gave 
commiffion ;  and  to  their  anfwers  the  judges  were 
obliged  to  conform.  And  thefe  do  conftitute  a 
part  of  iht  jtu /cripfumi  or  written  law. 

The  Imperial  conftitutions  aforefaid,  in  the  fpace 
of  five  hundred  years,  from  Auguftus  to  Juftinian, 
grew  CO  fo  immenfe  a  bulk,  that  the  lawyer  Grego^ 
rims  thought  fit  to  make  a  digefl;  thereof,  from  the 
tune  of  Adrian,  or  (as  others  fay)  of  Auguftus, 
down  to  the  reign  of  Dioclefian  -,  and  this  he  did 
by  his  own  private  authority  ;  and  from  him  the 
Gf^ori^n  code  had  its  name  and  original. 

The  fecond  code  which  we  read  of,  was  that  of 

ogenes^  who  lived  in  the  age  of  the  Conftan- 

I  wherein  were  comprized  all  the   Imperial 

conftitutions  of  Claudius,  Aurelius,  Probus,  Carus, 

Carinus,   and  that  vaft  number  of  conftitutions 

by  Dioclefian  and  Maximian. 

The  next  code  was  that  of  the  emperor  Tbeodo^ 
^  Jktt  the  younger,  who  caufed  the  fame  to  be  com« 
yOed  after  the  manner  of  the  foregoing  codes ;  con* 
tiuniog  the  conftitutions  of  the  emperors  from  the 
nme  of  Conftantine  down  to  Theodofius*s  own 
leign ;  and  this  coUcftion  from  him  was  called  the 
%llk9dofim  code. 

a  3  But 
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But  in  thefe  three  codes  there  was  neverthelds  fo 
much  confuGon,  contradiflion,  and  fuperfluicy,  that 
Juftinian  judged  a  revifal  and  correftion  thereof  to 
be  very  ncceffary. 

And  therefore  from  thefe  three  codes  of  the  Im- 
perial conftitutions,  and  alfo  from  fuch  new  con- 
flitutions  as  had  been  made  and  publilhed  after  the 
compiling  of  the  Theodofian  code^  the  emperor 
Juftinian  caufed  a  new  code  to  be  compiled,  which 
from  him  was  denominated  the  Jujiinian  code. 
"Which  code  he  afterwards  caufed  to  be  revifed  and 
corre£ted  in  many  particulars^  and  republi(hed ; 
aind  is  that  code  which  we  have  now  extant  at  this 
day. 

After  which  he  caufed  in  like  manner  the  re* 
Jponfa  frudentumf  confiding  of  Ibme  hundred  vo- 
lumes of  the  writings  of  the  Roman  lawyers^  to  be 
digefted  and  abridged  ;  and  this  he  called  the  2)i-. 
geft  or  Pande8i  as  containing  all  the  decifioris  col- 
leAed  from  the  queftions  and  refolutions  of  the  an^ 
.  cient  Roman  lawyers, 

And  from  this  digefl:  or  panded,  and  likewife 
from  his  own  code  and  other  commentaries  of  the 
ancient  lawyers,  he  caufed  alfo  his  book  of  Infti* 
tutes  to  be  compiled;  which  containeth  the  ele- 
ments of  the  Roman  law^  written  in  an  elegant  and 
eafy  flowing  ftyle. 

Laft  of  all  he  publifhed  his  Novels  j  which  No- 
vels (ncvelU)  were  new  conftituiions  made  by  Juf* 
tinian  himfelf  after  the  publication  of  the  other 
books ;  and  thefe  are  fometimes  called  the  Autben-^ 
ticks i  to  diftinguifh  them  from  fome  other  pub- 
lications of  conftitutions  of  the  fucceeding  empe- 
rorsj  which  are  not  refpeded  as  of  much  autho- 
rity. And  generally,  the  whole  civil  law,  in  ufe 
at  this  day^  is  comprized  in  thofe  four  books  of 
Juftinian  i  the  Codcy  the  Digejf,  the  Injiitute^  and 
the  Novels, 

The  greateft  part  of  this  ifland  was  governed 
wholly  by  the  civil  law  for  about  three  hundred 

anc} 
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and  Cixtf  years,  from  Claudius  to  Honorius ; 
during  which  lime,  feme  of  the  moft  eminenc 
Roman  lawyers,  as  Papinian,  Paul  us,  and  Ulpian^ 
whofe  opinions  and  decifions  are  collefted  in  the . 
body  of  the  civil  law,  did  (it  in  the  feat  of  judg- 
ment in  this  nation  (3).  But  after  the  declenGon 
of  the  Roman  empire,  the  Saxon,  Danifh,  and  Nor- 
man cuftoms  took  place. 

Ncverthelefs,  in  afcertimes,  the  fame  law  again 
came  to  be  of  great  repute  within  this  kingdom ; 
panicalarly  during  all  the  time  from  the  reign  of 
king  Stephen  to  the  reign  of  king  Edward  the  third, 
bom  inciufive.  During  which  period,  and  at  other 
times  according  as  the  ftudy  of  the  civil  law  pre- 
vailed, the  judges  and  profefTors  of  the  common 
bw  had  frequent  recourfe  to  it,  in  cafes  where  the 
common  law  was  either  totally  filent  or  defedlive. 
And  thus  we  fee  in  the  moft  ancient  books  of  the 
common  law^  as  Bradlon,  Thornton,  and  Fleta^ 
that  the  authors  thereof  have  tranfcribed,  one  after 
another,  in  many  places^  the  very  words'  of  Jufti- 
Dian's  Inftitute. 

And  there  are  fome  particular  matters  in  which 
the  civil  law  hath  always  been,  and  ftill  is  allowed 
to  be,  the  only  law  in  England,  whereby  they  are 
to  be  decided  ;  and  the  courts  of  juftice  which  have 
cqgnizance  of  thofe  matters,  do  proceed  therein 
scoording .  to  the  rules  and   forms   of  the  civil 

\  Thus  in  the  high  court  of  admiralty  (which  was 
cftaUilhed  about  the  time  of  king  Edward  the 
firft)^  all  caufes  civil  and  maritime  are  to  be  de- 
ddcd  according  to  the  civil  law,  and  the  maritime 
cufioms. 

Thus  in  the  court  of  honour  or  chivalry^  the 
lord  high  conftable  and  earl  marfhal,  who  are  the 
judges  thereof,  are  to  proceed  according  to  the 


(i)  Dock,  /i^.  2.  caf.  8.  fwifiQumdaif,  7. 
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civil  law,  as  being  the  moft  proper  law  for  decid- 
ing all  controverHes  arifing  updn  contracts  made 
in  foreign  countries,  deeds  of  arms  and  of  war 
out  of  the  realm,  and  things  that  pertain  to  war 
within  the  realm,  and  other  matters  whereof  that 
court  hath  the  proper  cognizance. 

So  alfo  in  the  two  univerfities :  the  courts  which 
are  there  held  for  determining  fuits  to  which  the 
fcholars  or  members  of  the  univerQties  arc  par- 
ties, do  proceed  according  to  the  rules  of  the  civil 
law. 

The  courts  of  equity  alfo  are  in  many  things 
conformable  to -the  rules  of  the  civil  law;  of  which 
the  chief  is,  the  high  court  of  chancery.  There 
fuits  are  commenced  by  petition  or  bill ;  witneflc$ 
privately  examined;  and  nothing  is  there  deter* 
mined  by  a  jury  of  twelve  men,  but  all  the  deci- 
fions  are  made  by  th?  chancellor.  And  almoft  ail 
the  chancellors,  from  Becket  to  Wolfey,  that  is  to 
fay,  from  the  age  next  after  the  conqueft  until  the 
age  of  the  reformation,  comprehending  almoft  the 
whole,  time  of  the  pope's  domination  within  this 
r^alm,  were  ecclefiafticks,  well  (killed  in  the  Ro^ 
man  laws. 

And,  finally,  in  all  the  ecclef.ajlical  courts  withia 
this  kingdom,  although  the  canon  law  is  the  found- 
ation of  their  proceedings,  yet  the  canon  law  be- 
ing in  a  great  meafure  founded  upon  the  civil  law^ 
and  fo  interwoven  with  it  in  many  branches  there- 
of, that  there  is  no  underftanding  ihe  canon  law 
righdy  without  being  very  well  vcrfcd  in  the  civil 
law ;  the  knowledge  thereof  is  therefore  abfolutely 
neceflfary  for  the  difpatch  of  all  caufes  of  ecclcfi^ 
aflical  cognizance.  And  the  civil  law  not  only 
frrves  to  explain  (he  c^non  lawj  but  by  the  practice 
of  all  ecclefiaftical  courts,  it  is  allowed  to  come  iq 
aid  of  and  to  fupply  the  canon  law,  in  cafe^.^hich 
are  there  omitted.  And  how  neceflfary  and  uleful 
|he  civil,  law  is  in  this  refped,  doth  evidently  ap- 
pt^ar  from  tb.?  comnient^icrs  of  Lindwood  aiid  of 

John 
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JoTin  de  Athon  upon  the  provincial  and  legaune 
coofticucions. 

II.  The  Canon  law  fprung  up  out  of  the  ruins  Duck  de  Jar. 
of  the  Roman  empire,  and  from  the  power  of  the  C*^*  Roma-. 
Roman  pontiffs.     When  the  feat  of  the   empire  ^^ «    ,    . 
wju^  removed  to  Conftantinople,  many  of  the  Eu- of  thTcila^ 
ropean  princ<fS  and  ftacts  fell  off*  from  the  domi-  and  Eccl. 
iHon  of  the  emperors:  and  Italy  amongd  the  reft.  ^■^• 
And  the  bifhops  of  Rome,  having  been  generally  ^y^'*  ^•^   • 
had  in  eftcem  as  prefiding  in  the  capital   city  of    ^*^"' 
die  empire,   began  to  fet  up  for  themfelves,  and 
by  degrees  acquired  a  temporal  dominion  in  Italy, 
and  a  tpiritual  dominion  throughout  Italy  and  aU 
moft  all  the  reft  of  Europe  (^ ). 

And 


M  [The  origin  of  the  canon  law  is  almoft  coeval  with  Chrift* 
laany  .  for  it  feems  to  be  agreed  chat  the  apoftles  of  our  Savi- 
av  framed  certain  regulations  for  the  government  of  the 
chwch,  wUicb  were  called  ttattc^m;  or  ruin,  to  diftinguifh  them 
Inm  the  laws  ena^ed  by  the  fecular  authority,  although  the 
ieanied  have  differed  as  to  the  authenticity  of  the  Canons  ofiJbe 
Btfy  Jfa/lUs,  which  are  to  be  found  both  in  the  Corpus  Jurit 
Cviiu  and  Juris  Canonici.  Thefe  rules  were  explained  and 
dfarged  by  feveral  councils  of  the  church  ;  and  juftinian,  in 
JKpv.  13 1  .r^/.  I.  gives  the  force  of  law  to  thofe  ellabliihed  by 
Mhe  four  councils  mentioned  by  our  author.  From  this  time 
varioM  collections  of  thefe  canons  are  faid  to  have  been  made  ; 
WiMooifias  Exiguus  in  the  reign  of  Theodoricus  and  Jufti* 
I9  by  Ifodoros  in  the  feventh  century*  by  Burchardus  in  the 
I,  and  Ivo  in  the  beginning  of  the  twelfth  century, 
Gratian,  having  retired  into  a  monaflery  for  that  purpofe 
IIS79  produced^  after  the  labour  of  twenty-three  years,  a 
lri(  which  greatly  excelled  thofe  of  his  predcceflbrs,  but  which 
'  _  Jill  defis£live  in  fome  refpeds,  was  referred  to  a  council 
CBffdiiuiU  and  other  learned  men,  and  publifhed  by  Gre- 
}f  XIII.  (who  was  cotemporary  with  our  Elizabeth),  under 
tnde  of  the  Decnt.  (See  the  Pref.  of  Gregory.)  This  work 
of  three  parts.  The  1  ft  contains  one  hundred  and  one 
iSy  the  ad  thirty-three  caufes,  and  the  3d  ^rt  diftinc- 
\  no  the  fubjedt  of  Confecration.  Interpreters  in  quoting 
vprk  geocradly  cite  the  firil  words  of  the  caoon^  omitting 
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And  thereupon  the-  fcveral  princes  and  dates 
did  willingly  receive  into  the  body  of  their  own 
laws,  the  canons  of  councils^  the  writings  of  the 
holy  fathers^  and  the  decrees  arid  confticucions  of 
popes. 

Concerning  the  canons  of  councils^  it  was  efta- 
bliflied  by  Juftinian  himfelf^  chat  the  canons  of 
the  councils  of  Nice  and  of  Conftantinople,  of 
the  firft  council  of  EphefuSj  and  of  the  council  of 


the  number  of  it,  w^ch  renders  it  necefTary  for  the  modern  reader 
to  refer  to  the  alphabetical  index  of  the  canons,  which  will  dire^ 
him  to  the  diviuon  and  fabdinlion  of  theDecrct  where  any  par- 
dcular  canon  is  to  be  fband.    The  Decretals  are  alfo  frequently 
cited  in  the  fame  way.     The  neceflity  of  compoiing  theie  arofe 
partly  from  the  omiffions  of  Gratian,  and  partly  from  the  fab* 
lequent  decrees  and  epifUes  of  the  pcntiffs.     Of  thefe  it  feems 
there  were  no  lefs  than  ikMt  different  coUedions,  from  which 
Gregory  IX.  ordered  his  chaplain  Rajmund  to  compofe  the  De- 
cret2s»  whkh  were  publilhed  in  the  year  of  Chrift  12 to.  {Ft J. 
Pr2f.  ad  Decretal.)     References  to  thefe  are  moft  frequently 
narked  with  the  letter  X  for  extra ;  thefe  and  the  fubfequenc 
parts  of  the  Corpus  Jitris  Cammci  being  reckoned  extraneoos^ 
and  termed  the  wimgs  of  the  Decret ;  whence  arofe  the  faying, 
Af«/r  aim  rebus  bumams  oBmn  efi  ex  qtto  decretis  edit  accefirusu* 
Duarenas  im  Pretf,  de  Seur.  EccL  Minift,     To  thefe  Boni- 
face VIII.  added  the  6th  Decretal,  whicb  is  always  quoted  as 
fttch,  or  thus*  in  6^.     It  coniills  of  five  books,  to  which  are  add- 
ed the  Regulc  Juris.     Then  fdloiv,  as  our  author  fays,  the 
Clemendnes,  collected  by  Clement  V.  but  puUiflied  by  his 
fucceiTor    John    XXH.    in    1317  ;   and  the  Extra vagants  of 
John  XXI J.  publiihed  in  1325.     The  Inftitntes  were  compiled 
by  the  order  of  Paul  iV.  but  were  never  publickly  ackaow- 
ledged  by  the  popes,  as  appears  from  the  preface  of  the  aothor. 
Thu  is  a  work  of  great  merit.     A  fobfequeot  collection  of  the  - 
Decretals  of  different  councils  was   publilhed  by  Matbeivs  a 
French  lawyer  in  1661 ,  which  is  to  be  found  in  fome  editkxit  of 
the  Corp.  Jur.  Can.  but  which  alfo  was  never  recognized  by  tbe 
fee  of  Rome.    The  reader  will  find  much  informatioii  on  thia 
fnbjed  in  a  work  of  Profefibr  Bockelman,  De  Differemiis  Juris 
Ctviiis  Caucnici  a  Hadierui,  which  has  been*  illuurated  by  the 
notes  of  diflFerent  learned  men,  and  was  publilhed  at  Utrecht  10 
1737  ;  alfo  in  the  Introdudion  to  Ayliff^s  Parergon»  thoogh  the 
author  feems  to  haw  been  much  out  of  humour  with  the  papal 
bw.    See  aUb  the  firft  part  of  the  Decret,  d^ft^  x6.  etfyJ\    / 
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ChalcedoD,  fliould  be  obferved  for  laws ;  and 
that  their  decrees,  as  to  matters  of  faith  an4.  doc^ 
trine^  fliould  be  efteemed  even  as  the  holy  fcrip- 
turcs. 

After  Juftinian,  the  authority  of  canons  made 
in  general  or  provincial  councils,  and  of  the  writ- 
ings of  the  fathers,  (till  prevailed ;  and  the  deci* 
fiof>  of  ecclefiaftical  concroverfles,  which  could  not 
be  drawn  from  the  councils  and  the  fathers,  was 
fought  for  from  the  Roman  pontiffs,  who  writ  an- 
fwers  to  thofe  that  confulted  them,  in  like  manner 
as  the  Roman  emperors ;  and  their 4^determinations 
were  caUed  refcripts  and  decretal  epijiles^  and  ob- 
tained the  force  of  laws. 

More  particularly,  of  the  canon  law  there  are 
two  principal  parts,  the  Decrees  and  the  De^ 
cntals. 

The  Decrees  are  ecclefiaftical  conftitutions,  made 
by  the  pope  and  cardinals,  at  no  man's  fuit. 
Thcfe  were  firfl:  colle&ed  by  Ivo^  in  the  year 
1114.  And  afterwards  polifhed  and  perfedted 
bjr   Gratiatti   a   monk  of  Bononia,    in   the  year 

1149* 

The  Decretals  are  canonical  epiftles  written  by 

the  popes  alone,  or  by  the  popes  and  cardinals, 
actbe  inftance  or  fuic  of  fome  one  or  more,  for 
the  ordering  and  determining  of  fome.  matter  in 
eootroverfy ;  and  have  the  authority  of  a  law  in 
dnnieives. 

Of  the  decretals  there  are  three  volumes.  The 
M  colleded  by  order  of  Gregory  the  ninth,  about 
Arycar  1231.  The  fecond  by  Boniface  the  eighth, 
4nat  the  year  1998.  The  third  made  by  pope 
pment  the  fifth,  and  from  him  called  the  Cle- 
ius^  and  publifhed  by  him  about  the  year 
^1908. 

-''To  thefe  may  be  added  the  Extravagants  of 
the  twenty.fccond,   and  of  fome  other  bi- 

pa  of  Rome,  whofe  authors  or  colleftors  are 

not 
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not  known>  and'are  as  novel  confticutions  umo  the 
reft. 

So  that  the  popes  did  the  fame  in  the  church, 
which  Jufiinian  did  in  the  ennpire ;  they  took  or- 
der to  have  Gratian's  decrees  publifhed  in  the 
manner  of  the  PandeS  $  the  decretal  epiftles,  like 
as  the  Code ;  the  Extravagants  in  the  nature  of  Jus- 
tinian's Novels  I  and  that  nothing  might  be  want- 
ing, Paul  the  fourth  ordered  an  Inftitute  of  the 
canon  law  to  be  written  by  John  Lancellotj  which 
was  added  to  the  body  of  the  canon  law,  printed 
at  Rome  unde^Gregory  the  thirteenth. 

There  were  alfo  as  many  commentators  on  the 
canon,  as  on  the  civil  law. 

And  thus  both  the  civil  and  canon  laws  be- 
came in  fome  confiderable  degree  received  through- 
out all  Chriftendom;  affording  mutual  help  and 
ornament  to  each  other. 

And  the  rule  in  interpreting  them  was  this :  If  a 
cafe  happened,  which  was  either  not  at  all  deter- 
mined in  the  civil  law,  or  not  ezprefsly,  but  doubt- 
fully and  obfcurely,  and  the  fame  was  plainly  and 
clearly  delivered  in  the  canon  law;  the  decifion 
thereof  was  taken  from  the  canon  law :  And  on 
the  contrary,  where  in  the  canon  law  there  was 
no  diredion,  or  the  fame  was  ambiguoufly  or 
obfcurely  exprefled  i  the  decifion  thereof  was  takeo 
from  the  civil  law :  And  if  in  any  cafe  the  civil  and 
canon  laws  did  interfere,  and  were  contrary  to 
each  other;  the  civil  law  was  to  be  obferved  in 
the  civil  law  xourts,  and  the  canon  law  in  the  , 
canon  law  courts;  the  civil  law  within  the  em- 
peror's dominions,  and  the  canon  law  within  the 
pope's  dominions.  And  in  the  courts  of  civil 
law,  where  a  matter  of  canon  law  cognizance  caoie 
in  queftion,  the  fame  was  there  determined  ac« 
cording  to  the  rules  of  the  canon  law ;  and  in  * 
the  courts  of  canon  law,  where  a  matter  of  citti 
law  cognizance  came  in  queftion^  tht  fame  was 

determined 
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determined   according  to  the  rules  of  the  civil 
law  (//). 

And  particularly,  that  the  canon  law  in  many 
inftances  was  received,  here  in  England,  appear-* 
cih  clearly  from  hence ;  nantiely,  for  that  very 
many  of  the  decretal  epiftles  of  the  popes  are 
direded  hither^  upon  controverfies  arifing  in  this 
nation  (^). 

Befides  the  foreign  canon  law;  we  have  our 
Ugatine  and  provincial  conftitutions* 


(/)  [See  Duck  tie  Jw,  Ci<u.  li^.  i.  caf,  jtf,  ii.  \3  12.  Al* 
tlKHigh  the  firil  regulations  of  the  church  were  mode/lly  called 
catMms,  or  rules  ror  the  government  of  the  meoibcra  of  the 
chorcbt  IB  time  the  popes  aflomed  the  power  of  giving  to  their 
decrees  and  decretal  epiflles  the  force  of  law,  and  of  abrogating 
the  Imperisd  code  ^hen  it  contradi^ed  their  dodrines.  That 
we  read  in  the  Decret  (difl.  10.  c.  1.),  Lex  Imperatorum  mm  efi 
fipra  legem  Dei  fed  fuhtuj ,  Imferiali  judicio  non  pojjunt  ecclefiaf^ 
tkm  judieia  eli£elvi\  and  (ib.cap.  4.}  Conftitutiomes  amtrm  m- 
muiet  decret  a  frafidum  RomoMorum,  tiel  heaos  mores  ^  nuUiusJimi 
memeaii.  On  this  head  the  expreiBon  of  Clement  V.  when  he 
iiflUved  the  order  of  Templahs,  is  memorable  :  Licet  bocdejurt 
'mtmp6ffkmuSi  voImmus  tamen  de  plenitudine  poteftatis,  Cro.  J  a.  518. 
Tbefc  ftretchet  of  power  made  the  pope  ]\x^y  unpopular  with. 
QBf  common  lawyers^  fo  that  lord  Hobart  (p.  146.)  fays  thac 
lie  was  at  one  time  demon  meridianus.  Yet  Calvin's  Lexicon* 
vir.  Canom,  Jus^  which  refers  to  authorities^  and  which  gives  the 
n^  ftated  by  the  author  in  this  paragraph,  fays*  that  the  caoon 
liir  it  acknowledged  and  taught  in  the  ftaces  of  thofe  princes 
wiio  adopt  it.  not  becaufe  it  is  ena&ed  by  the  Roman  pontiff',  bnc 
aa  a  lanr  of  their  own  received  by  confent,  and  acquiring  the 
fticeof  cnftom,  in  matters  which  are  agreeable  to  reafon  and 
fiecf «  and  not  contradiflory  to  the  divine  law.  Illud  (jms)  in 
frmvinciis  principum  ac  ftaluum  evMngelicorum  ufurpatwr  ac  docetur 
mm  at  a  pcntifi<e  Romafto  profeQumi  fed  ut  jus  proprium  lihero  c9H'» 
J^fk  riceptum  in  vim  confu'!tudinis>  ii/que  in  rebus  quM  ratiomi  ae 
fiuui  eeameniunt^  nee  divino  juri  advcr/antur.  He  adds  two 
Olfccr  rules  :  1.  That  in  matters  cf  a  feudal  nature,  the  civil  it 
Mfierred  to  the  canon  law.  2.  That  in  foreniic  caufes  the  canon 
mm  is  not  prefumed  to  di^er  from  the  civil. 

U)  That  the  canon  law  docs  not  bind  except  it  be  received 

Jbre*  bat  that  when  received,  it  becomes  a  part  of  the  law  of  the 

lad;  fee  bifhop  Gibfon's  introductory  difcouH'e  to  his  Codex, 

luaxvii. ;    who  refers  to  JV.  Jcnss,  i6o.,  Palrn^  458'>  Veutgh. 

ii  tS  133.     See  alio  our  author  in  tit.  Coutt0j  16.  j 
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The  Legatine  conjiitutions  were  made  and  pub- 
liflied  within  this  realm  in  the  times  of  Otbo^  le- 
gate of  Gregory  the  ninth ;  and  of  Qtbohon  (after- 
wards pope  Adrian  the  fifth)>  who  was  legate 
here  to  Clement  the  fourth:  And  thefe  are  illus- 
trated by  the  learned  comment  of  John  de  Atbon. 

Thefe  legatine  conftitutions  did  extend  equally 
to  both  provinces ;  having  been  made  in  national  fy- 
Qods  or  councils'^  held  here  by  the  refpeAive  legates. 

The  Provincial  conftitutions  were  made  in  con- 
vocation in  the  times  of  the  feveral  arcbbifhops 
of  Canterbury  from  Stephen  Langton  to  Hmry  Chi- 
€belej\  containing  the  conftitutions  of  thoie  two 
archbilhops,  and  of  thefe  feveral  archbifliops  in- 
termediate, to  wit,  Ricbard  JVetberftiedy  Edmund 
oi  Abingdon y  Boniface^  Jobn  Peccbam,  Robert  fVin- 
cbel/ey^  Walter  Reynold^  Simon  Mepbam,  Jobn  Strata 
ford^  Simon  l/Upe^  Simon  Langbam,  Simon  of  Sud'- 
bury^  and  Tbomas  Arundel.  Thefe  were  collected 
and  adorned  with  the  learned  glofs  of  fVilliam 
Lindwood^  official  of  the  court  of  Canterbury, 
and  afterwards  bifhop  of  St.  David's  in  the  rdgn 
of  king  Henry  the  fifth*  Which  Coofticutions^ 
altho'  made  only  for  the  province  of  Canterbury, 
yet  were  received  alfo  by  the  province  of  .York  in 
convocation,  in  the  year  1463. 

There  were  other  conftitutions  of  divers  pre« 
lates,  both  before  and  after:  but  thefe  which 
have  been  mentioned,  having  been  introduced  to 
publick  notice  by  the  two  learned  canonifh  above- 
named,  have  been  principally  regarded. 

Concerning  this  whole  body  of  the  canon  law, 
it  is  enafted  by  the  ftatutc  of  the  25  Hen. ,8.  c.  19. 
as  foUoweth :  IFbere  divers  conftitutions^  ordinances ^ 
amd  canons  provincial  or  fynodal^  wbicb  beretofore 
have  been  enaSed^  be  thought  not  only  to  be  much 
prejudicial  to  the  king*s  prerogative  royal^  snd  re^ 
pugnant  to  the  la^s  and  ftatutes  of^this  realm,  hut 
alfo  ever  much  onerous  to  bis  bighnefs  and  bis  Jub^ 
jeUs^  the  king^s  bumble  and  obedient  fubJeUsy  the 
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clergy  of  ibis  realm,  have  mnft  humbly  bejoiight  the 
kings  bighnefSy  that  the  /aid  conftitutions  and  canons 
may  be  committed  to  the  examination  and  judgment 
of  bis  bigbnefSy  and  of  two  and  thirty  of  the  king's 
JubjeSs^  thereof  fixteen  to  be  of  the  clergy  of  this 
realm,  and  all  the  /aid  two  and  thirty  felons  to  be 
cbojen  and  appointed  by  the  king's  majefly ;  and  that 
fucb  of  the /aid  conjlitutions  and  canons  j  as  fball  be 
thought  and  determined  by  the  /aid  two  and  thirty 
per/ons  or  the  more  part  of  them  worthy  to  be  abro- 
gated and  annulled,  fball  be  abolite  and  made  of  no 
value  accordingly  \  and  /uch  other  of  the  /ame  eon^ 
fiitutions  and  canons ^  as  by  the  /aid  two  and  thirty 
QT  the  mare  part  of  them  fhall  be  approved  to  /land 
with  the  lawf  of  Godi  and  confonant  to  the  laws  of 
this  realm,  fball  /land  in  their  full  firength  and 
power,  the  king's  moll  royal  a/fent  being  firfl  bad 
and  obtained  to  the  fame :  And  forafmucb  as  fucb 
canons,  conjiitutions,  and  ordinances,  as  heretofore 
have  been  made  by  the  clergy  of  this  realm,  cannot 
now  at  the  /e/fion  of  this  pre/ent  parliament^  by 
tea/on  of  the  Jbortne/s  of  time,  be  viewed  examined 
and  determined,  by  the  king's  highnefs  and  two  and 
thirty  per/ons  to  be  cho/en  and  appointed  according 
to  the  petition  of  the  /aid  clergy  in  form  above  rr- 
heatfedi  it  is  therefore  enaSed,  that  the  king  fhall 
have  power  to  nominate  and  affign  at  his  plea/ure 
the  f aid  two  and  thirty  perfons  of  his  fubjeHs,  whereof 
fixteen  to  be  of  the  clergy,  and  fixteen  to  be  of  the 
temporalty  of  the  upper  and  nether  houfe  of  the  par^ 
liament',  and  if  a?iy  of  the /aid  two  and  thirty  per^ 
fonsfo  cho/en  fball  happen  to  die  before  their  full 
determination,  then  his  highnefs  to  nominate  others 
from  time  to  time,  of  the  /aid  two  hou/es  of  par- 
liament^  to  /upply  the  number  of  the  /aid  two  and 
thirty,  and  that  the  /ame  two  and  thirty,  by  his 
bigbnefs/o  to  be  named,  fhall  have  power  and  au- 
thority to  view, /ear ch,  and  examine  the /aid  canons, 
eonflitutions,  and  ordinances  provincial  and  /ynodal 
to/ore  made  I   and  /uch  of  them  as  the  king's 
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higbnefs^  and  the  /aid  two  and  thirty  or  the  more 
fart  of  tbem^  Jhall  deem  and  adjudge  worthy  to  be 
continued  kept  and  obeyed^  fljall  be  from  thenceforth 
kept  obeyed  and  executed  within  this  realm^  Jo  thai 
the  king's  moft  royal  ajfent  under  bis  great  feal  be 
firji  bad  to  the  fame-,  and  the  refidue  of  the  /aid 
canons  J  conflitutions,  and  ordinances  provincial^  which 
the  king^s  highnefs  and  the  f aid  two  and  thirty  per^ 
Jons  or  the  more  fart  of  them  Jhall  not  approve  or 
Jhall  deem  and  judge  worthy  to  be  abolite  abrogate 
and  made  frufirate^  Jhall  from  henceforth  be  void 
and  of  none  effeB^  and  never  be  put  in  execution 
within  this  realm :  *'  Provided^  that  fuch  canons^ 
<*  conftitutionS)  ordinances,  and  fynodals  pro- 
*'  vincial,  being  already  made,  which  will  not 
^'  be  contrariant  or  repugnant  to  the  laws  fta- 
^<  tutes  and  cuftoms  of  this  realm,  nor  to  the 
<'  damage  or  hurt  of  the  king's  prerogative  royal, 
<*  (hall  now  ftill  be  ufed  and  executed,  as  they 
<'  were  afore  the  making  of  this  aft,  till  fuch 
*'  time  as  they  be  viewed,  fearched  or  other* 
**  wife  ordered  and  determined  by  the  faid  two 
*<  and  shirty  perfons,  or  the  more  part  of  them, 
*'  according  to  the  tenor  form  and  eflfeft  of  this 
w  prcfent  aa/< 

And  by  the  27  Hen.  8.  c.  15.  Forafmucb  as 
the  canons  cannot  by  reajon  of  the  Jhortnefs  of  the 
time  be  examined  during  this  fej/ion  of  parliament ; 
the  king  Jhall  have  power  to  nominate  the  two  and 
thirty  perfons^  Jixteen  of  the  clergy  ^  and  Jixteen  of 
the  laity^  either  before  or  after  the  difjolutton  of  the 
parliament  \  whofe  power  Jball  continue  for  three  years 
after  the  dijjolution: 

And  by  the  35  Hen.  8.  c.  i6.  The  faid  power 
was  continued  to  the  king  during  his  life,  and 
by  the  fame  ftatute  it  was  enafted  more  geoe- 
rally,  as  follows:  <<  Until  fuch  time  as  the  king 
*<  and  the  faid  two  and  thirty  perfons  have  ac-* 
'^  compliihed  the  effefts  and  contents  before  re- 
^  ^^  hearfcdi  fych  canons^  conditucioos^  o^linancesy 
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"  ifnodal  or  provincial^    or  other    eccLesias- 

•*   TICAL     LAWS     OR     JURISDICTIONS      SPIRITUAL, 

"  as  be  yet  accuftomed  and  ufcd  here  in  the 
*<  church  of  England,  which  neceflfarily  and  con- 
"  vcniently  arc  requifite  to  be  put  in  ure  and  cxe- 
**  cution  for  the  time,  not  being  repugnant  con- 
^  trarianc  or  derogatory  to  the  laws  or  ftatutes  of 
••  the  realm,  nor  to  the  prerogatives  of  the  regal 
**  crown  of  the  fame,  or  any  of  them,  (hall  be 
^*  occupied,  exercifed,  and  put  in  ure  for  the 
^  dme,  within  this  realm  i  and  that  the  minifters, 
<'  and  doe  executors  of  them,  (hall  not  incur  any 
^  dam^e  or  danger  for  the  due  exercifing  of 
''  the  aforefaid  laws,  fo  that  by  no  colour  or 
^  pretence  of  them  or  any  of  them,  the  minifter 
^  put  in  ure  any  thing  prejudicial  or  contrary  to 
*'  cbc  r^al  power  or  laws  of  the  realm  :  any  thing 
*  iriutfoever  to  the  contrary  of  this  prefent  adt 
^  nocwithftanding/* 

But  the  defign  was  not  completed  in  that  king's 
icign. 

In  the  reign  of  king  Edward  the  (ixth,  this  mat- 
ttr  was  again  fet  on  foot  $  and  by  the  3  &  4  Ed.  6. 
€•11.  it  was  enafted,  that  the  king  Jhould  bwOe 
ftmerfor  three  jears^  to  appoint  Jixteen  of  the  clergy^ 
mhereoffour  to  be  bijhops^  and  ftxteen  of  the  tempo^ 
rediy^  wbereoffour  to  be  learned  in  the  common  laWy  to 
ttmfUeJucb  ecclefiafiical  laws  as  afore/aid^  not  being 
ftfmpanl  to  the  common  law  or  Jlatutes  of  this  realm. 
And  hereupon  king  Edward  the  (ixth  diredted 
a  ooauniHion  to  thirty-two  per(bns*,  and  after- 
appointed  a  fubcommittee  of  eight  per- 
CO  prepare  the  work  and  make  it  ready 
die  reft,  that  it  might  be  difpatched  with  the 
expedition.  Which  faid  eight  perfons  were 
lop  Cranmer,  Dr.  Goodrich  biftiop  of  Ely, 
CAs  Che  king's  almoner,  Peter  Martyr  doftor 
dmoity,  William  ^May  and  Rowland  Taylor 
of  law,  John  Lucas  and  Richard  Good* 
Jov.  I.  b  rich 
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rich  efquires  ;  by  whom  the  work  was  undertaken, 
digefted,  and  faibioned,  according  to  the  nnethod 
of  the  Roman  decretals,  and  called  by  the  name 
of  Reformatio  legum  ecclefidfiicarum  i  the  ftyle 
whereof  was  correded  and  perfected  by  Dr.  liad- 
don  and  Sir  John  Cheek.  But  the  king  dying 
foon  after,  the  royal  confirmation  thereof  was  noc 
obuined. 

In  the  reign  of  queen  Mary,  all  the  aforefaid 
aAs  were  repealed,  by  the  (latute  of  i  &  2  P*  & 
M.  c.  8.  And  fo  the  matter  refted  till  the  firft 
year  of  queen  Elizabeth,  when  by  the  ftatute  of 
I  El.  c.  I.  the  aforefaid  aft  of  the  25  Hen,  8« 
c.  19.  was  revived,  and  extended  to  the  queen^ 
her  heirs,  and  fucceflbrs  (the  reft  of  the  afore* 
mentioned  acls  (till  remaining  repealed), 

lo  purfuance  of  which  tevival  and  extenGon,  it 
was  propofed  in  convocation,  in  the  fifth  year  of 
queen  Elizabeth,  to  move  the  queen's  majefty 
in  that  behalf,  and  afterwards,  by  the  endeavours 
of  archbifhop  Parker,  it  was  fet  on  foot  in  the 
parliament  of  the  13  Eliz.  and  by  a  leading  mem- 
ber recommended  to  the  confideration  of  the  bouie 
of  commons :  but  after  that,  we  bear  no  more 
of  it. . 

So  that  by  this  fiatute,  until  fuch  reformation  ' 
as  aforefaid  (hall  take   eflfedt,   the  canon  law,  fe  \ 
far  as  the  fame  was  received  here  before  the  (aid  J 
ftatutes,    and   is  not  contrariant  to  the  commonj 
law,  nor  to  the  ftatute  law,  nor  to  the  preroga* 
tive  royal,    is  recognized  and  enabled  to   be   ia^ 
force  by  authority  of  parliainent.     Therefore  tbe^ 
bufinefs  upon  this  head  muft  be,  to  inquire 
what  is  the  canon  law  upon  any  point  $  and 
to  find  out,  how  far  the  fame  was  received  h< 
before  the  (aid  ftatute ;  and  then  to  compare 
lame  with  the  common  law,  and  with  the  (Ui 
kw,  and  with  the  law  concerning  the  Icing^s 
rpgative  (which  is  alfp  part  of  (he  common  lnw^ 
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and  from  thence  will  come  out  the  genuine  law 
of  the  church* 

Under  this  head  concerning  the  canon  law, 
ire  to  be  reckoned  alfo  the  confticutions  and  ca- 
nons made  in  the  convocation  of  the  province  of 
Canterbury,  in  the  year  1603;  and  ratified  by  the 
king,  for  himfeir,  his  heirs  and  rucceffors:  Which 
were  alfo  received  and  pafled,  about  two  years  af- 
ter, in  the  province  of  York. 

Concerning  the   authority  of  thefe  canons,  and 
conrequently  the  power  of  the  convocation  to  make 
laws  (with  the  royal  aflTcnt  and  approbation),  much 
difpute  hath  been  made  ;  but  the  matter  leemcth  Strange'j 
now  to  be   finally  fettled   in    ihe  cafe  Middleton^^?-  "056. 
mdCriffi,  M.  \oGe0.2.     In  which,  lord  Hard- ^^^^^^^^'^ 
wicke,  then  lord  chief  jull  ice  of  the  king's  bench,    ^^'    ^ 
delivered  the  refolution  of  the  court  to  this  efFcft: 
"  One  queftion    in    this    caufe   is.   Whether  the 
"  makers  of  the  canons  of  1603,  had  a  power  to 
•*  bind    the   laity  ?    They  were  made  by  the  bi* 
•*  (hops  and  clergy  in  convocation   convened  by 
•*  the  king's  writ,  and  confirmed   by  him   under 
**  the  great  fcal ;   but  the  defcdl  objcfted  to  them 
**  Ia^    that   they  were  never  ccnfiimed    by  parlia- 
••  mcnt,    and  for  this  realon,    tho'  they  bind  the  . 
**  clergy  of  the  reahn,   yet  they  cannot  bind  the 
••  laicy  for  want  of  a  parliamentary  confirmation, 
■•  And   fome   of  the    counfel    in    their   argument 
*•  fcemed  to  admit  it,  by  pu:ting  the  calc  upon 
^  the  foot  of  the  ancient  canon  law;   but  as  the 
'•*  other  counfel  who  argued  on  that  fide  did  not 
■■■  give  it  up,    it  is  become  ncreflary  to  examine 
*  and  detcrnnine  a  point  of  fo  great  moment  to  the 
ieonfticution  of  Englmd,  in  order  to  fettle  the 
'  law  thereupon.     And  on  the  beft  confideration 
ve  have  been  able  to  give  it,  we  are  ail  of  opi- 
nion, that  the  canons  of  1603,  not  having  been 
confirmed  by  parliament,  do  rot  proprio  vigcre 
bind   the   laity;  I   fay,  proprio  vigors,  by  their 
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'*  own   force  and  authority  i    for  there  are  manf 
**  provifion^  contained  irf  thefe  canons,  whicb'irc 
*^  declaratory  of  the  ancient  ufage  and  law  of  the 
<^  church  of  England,  received  and  allowed  here, 
'<  which,  in  that  refpeft,  and  by  virtue  of  fuch 
*'  ancient  allowance,    will    bind   the    laity  $    but 
*<  that  is   an   obligation   antecedent  to,   and   not 
**  arifing  from  this  body  of  canons.     They  wha 
'*  look  into  Spelman's  colledion,  will  find  much 
'*  matter  in  the  ancient  coimcils^  that  may  ferve 
<'  for  illuftration  and  ornament ;  but  as  thofe  were  = 
'^  often    mixed  aflemblies,    compofed    partly    of 
"  clergy  and   partly  of  laymen  ;    fometimet  the 
^^  king  with  his  nobility,  at  other, times  fomc  of 
"  the  commons  likewife,  are  mentioned  as  prefenr. 
"  But  whether  they  had  fuffrages  in  ihefc  couD- 
•*  cils  or  not,  and  in  what  manner  they  were  fent  ' 
**  thither,  whether  by  eleAion,  or  by  what  other  - 
*«  kind  of  conftitution,  is  very  uncertain  and  ob- 
*'  fcure.     The  like  may  be  faid  of  feveral  coun*  . 
*^  cils  held    in    the  earlieft  times    following    tht 
**  coming  in  of  the  Norman  linej  and  afterwards  ; 
'*  there   is   a   frequent    mixture  of    the   legatine  J 
"  authority,  which  arofe  merely  by  papal  ufurp«  1 
"  ation. 

'<  Upon  this  important  queftion,  therefore,  it  is  1 
«'  proper  forjudges  to  proceed  upon  furer  found-  ; 
*'  ations ;  which  are,  the  general  nature  and 
<^  fundamental  principles  of  our  conftitution,  afit  i 
<^  of  parliament,  and  refolutions  and  judicial  opt- ' 
*^  nions  in  our  books ;  and  from  thefe  to  draw  our 
*^  conclufion^.  ^ 

<<  No  new  law  can  be  made  to  bind  the  whole  ^^ 
^<  people  of  this  land,  but  by  the  king,  with  the' 
^<  advice  and  confent  of  both  houfes  of  parliamcnc^'i 
<<  and  by  their  united  authority^  Neither  the| 
*^  king  alone,  nor  the  king  with  the  concurrence'^ 
*'  of  any  particular  number  or  order  of  men,  hatk 
<<  this  high  power.  The  binding  force  of  thele' 
<<  adts  of  parliament  arifes  from  that  prerogative^' 

«•  which: 
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«  which  is  in  the  king  our  fovcrcign  h'ege  lord ; 
^  from  chat  perfonal  right  which  is  inherent  in  the 
^  peers  and  lords  of  parliament,  to  bind  them- 
«  felves  and  their  heirs  and  fuccelTf^rs  in  their  ho* 
"  Dours  and  dignities ;  and  from  the  delegated 
^  power  veiled  in  the  commons  as  reprefcntatives 
"  of  the  people  5  by  reafon  of  this  reprefentation, 
"  every  oian  is  faid  to  be  party  to,  and  the  con- 
^  tent  to  every  fubjeA  is  included  in,  an  adt  of 
'^  parliannent. 

*'  But  in  canons  made  in  convocation,  and  con* 
**  firmed  by  the  crown  only,  all  thefe  requifices 
^  arc  wanting,  except  the  royal  aflent;  there  is 
*^  no  intervention  of  the  peers  of  .the  realrti,  nor 
''  any  reprefentation  of  the  commons. 

**  It  was  faid  indeed  by  fome  of  the  civilians 
**  in  this  caufe,  that,  even  in  parliament,  there  is 
'*  not  an  a£tual  reprefentation  of  all  orders  and 
**  degrees  of  men,  there  being  more  fubjedls  who 
"  do  not  vote   in  eleflions,   than  who  do.     But 
"  Ami  doth  not  make  it  ceafe  to  be  a  reprefent- 
^  ation.      It  was  impofllbie   that  all  could  join 
**  in  the  ele6tion ;  and  therefore  our  conftitution 
«  hath    fixed    it   in   thole    who    are   poffefled  of 
*  the  mod  valuable  and  fixed  fort  of  property. 
"  A  notion  alfo  was  advanced   in  this  argument, 
i'M  that  the  parfon  reprefcnts  the  parifli:  But  how 
can  t\\At  be,  when  we  all  know^  that  the  par- 
ion  is  not  eleded   by   them  ?     The  writ  is  to 
fimnmon  to  convocation  the  whole  clergy ;  and 
the  premonition  is,  that  archdeacons  and  deans 
Jhall  come   in  pcrlon,   and  the  relt  by  their  rc- 
frc/encatives.       Thclc    (licsv    plainly    tliac    the 
gy  only  are  called,  and  that  the  proctors  are 
len   to    reprcj'ent  the  clergy   only.       Hence 
miCts    the  diltmdion  between  can.ns    made   in 
mncicnt   councils   confirmed  by  the  empire  afrer 
M  became  Chriftian,  and  thole  made  here,      rhe 
mperor,  according  ui  Jullinian  and  the  DigelV, 
Id  a  legiflativc  power  j  and  when  they  receiv- 
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•^  ed  his  confirmation,  they  had  their  full  autho- 
**  rity.     But  that  is  not  the  cafe  here:  the  crown 
hath   not  the  full  l:*giflaiive  power:    ami  it  is 
therefore  rightly  faid   in   i  Salk.  673,  that  the 
**  king's  confent  to  a  canon  in  re  eccleflqflica  makes 
•^  it  a  law  to  bind  the  clergy,  but  not  the  laicy : 
**  And   no  one  can  fay,  that  the  confent  of  the 
"  people  is  included   in   the  royal   confirmation. 
*'  Another  argument  is»  that  by  our  conftitution 
"  the  power  of  impofing  taxes  is  co-cxtenfive  with 
"  the  power  of  making  new  laws.     The  parlia- 
**  ment  laviJ  taxes  upon  all  the  people  ;  but  the 
"  Qlcrgy  never  pretended  to  tax   any  but  them- 
"  f^rlves.     And    it   feems   almoft  an   abfurdity  to 
*^  fay,  that  when  the  clergy  in  convocation  cannot 
^*  charge  the  laity  with  one  farthing  by.  way  of  tax 
•'  or  impofition,  cannot  even  create  a  new  fee  to 
**  be   paid   by   them,    yet  that  the  clergy  (hquld 
**  have    it    in    their  power    to    enaft    new  laws, 
**  for  difobeying  which,  the   laity  (hall    incur  the 
**  penalty  of  excommunication,   which    is    to    be 
*'  carried  into  execution  by  the  lofs  of  their  libcr- 
^'  ty,  and  a  difability  to  fue  for  and   difpofe   of 
**  their  perfonal  eftates.     This  wtould  certainly  be 
**  to  aSrft  the  laicy  in  their  property  in  a  very  high 
*'  degree;  and  yet  it  is  admitted,  that  the  clergy 
•*  by  fynodical  adts  cannot  charge  the  property  of 
^*  the  laity. 

*'  In  all  the  a6ls  of  parliament  Cncc  the  re- 
**  formation,  for  confirming  forms  of  prayer  and 
*^  other  ecclefiaftical  confticutions,  the  preambles 
*^  fliew,  that  tlie  clergy  in  convocation  were  only 
**  confidcred  as  the  proper  affembly  to  prepare 
**  and  propound  them,  but  not  to  enaft  or  give 
'«  them  their  force.  It  was  objefted  indeed  ia 
**  this  argument,  that  the  confirmation  in  parlia* 
"  ment  did  not  give  being  to  them  as  laws,  to 
"  bind  the  laity ;  but  was  defigned  merely  to  in- 
^^  force  them  by  the  addition  of  temporal  penaU 
<<  ties.      But  that  is  not  the  only  reafon^  though 
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"  it  IS  one.     The  true  ufe  of  thefc  confirmations 
"  in  parliament  was,  the  extcnfion  of  fuch  con- 
'«  fticutions  over  the  laity,   who  would  othcrwife 
*'  not  be  bound.     It  hath  al(b  been   faid,  that  at 
"  lead  they  fhould  bind  the  laity  in  re  ecclejiaj' 
"  tic0. — But  this  proves  a  great  deal  too  much; 
"  there  arc  many  things  of  an  ecclefiaftical   na- 
«'  ture,  which  no   canon   can   touch,  as  the  cafe 
"  of    tithes,   the  degrees   of   confanguinity,    and 
"  the  operation  of  adminiftrations  ;    and   if  this 
**  argument   would    hold,   they    might   overturn 
"  the  common  law  as  to  the  hcirfliip  of  lands^ 
"  and    the  divifion  of   perfonal  cftates  j    which 
**  would  never  be  endured,  for  thefe  arc  matters 
•*  which   have   always  been   regulated  by  the  le- 
«'  giflature."       And     after   confylering  the   cafes 
which  had   been  alleged  on   both  fides,   he  con- 
cludes upon  the  whole,  and  lays  it  down  as  the 
deliberate  refolution  of  the  whole  court,  that   the 
canons  of  1603  do  not  froprio  vigore  bind  the 
laity. 

In  the  aforefaid  cafe,  the  point  was  not  in  quef- 
tion,  whether  or  how  far  the  faid  canons  arc  obli- 
gatory upon  the  clergy.     It  feemcth  generally  to 
be  underftood,  that  they   are  binding  in  that  rc- 
fpeft.     And  it  is  to  be  obfervcd,  that  there  are 
very  many  particulars  in  thofe  canons,  which  are 
taken  from   the  ancient  canon  law  received   here 
before  the  faid  flatute  of  the  25  Hen.  8.     And 
therefore    upon   this  head,  it    is  to    be    inquired, 
.  bow   much  of  thofe  canons  is  agreeable  to  the  an- 
cient canon  law,   and  how  much  is  added  of  new 
bjr  the  convocation  of  1603:    for  in   the   former* 
cafe,  the   fame  will  be  obhgatory  both  upon  the 
dergy  and  laity  ;  and  in  the  latter  cafe,  upon  the 
'  clergy  only, 
V         let   there   fcemeth  to  be  one  exception  to  this 
)£^  general  rule,  and  that  is,  with  refpedi  to  thofe  of- 
ficers of  the  ecclefiaftical  court  which  are  laymen, 
regiftcrs^   prodlors,  and  apparitors  (and  we  may 
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add  alfo  churchwardens,  who  arc  officers  attend* 

ant  on  the  courts  of  vifitacion,  there  to  give  informr 

arion  of  offences)  j    for  as  to  thefe,  the  temporal 

courts    in    the    adjudications    which    have    been 

made,  (}o  proceed  upon  a  fuppofition   that  thefe 

canons  are  in  force.     But  according  to-  the  forc- 

gping  do<5trine,  the  di(lin£tion  muft  be  this  ;    That 

the  regulation  of  the   officers    according  to  the 

rneafures    prefcribcd  ,by  thefe    canons,   is   not  fo 

much  of  neccflity,  as  of  convenience  j    that   the 

canons  in  thefe  refpeds  are  a  good  rule  to  go  by, 

\h\it  not  of  peremptory  obligations  and  therefore 

that  the  amhority  which  the  court  cxercifeth  over 

its  officers  according  to  thefe  canons,  is  not  from 

the  canons  themftlyes,  but  from  that  power  which 

every  court  hath  over  its  own  officers,  by  the  com- 

n\on  law,  by  the  ancient  canon  law,  and  by  every 

law;  for  without  this,  there  could  be  no  courts 

at  all, 

[Talc'sHift.  III.  The  Common  law  is  fo  called,  becaufc  it 
^om.  Law.  jg  ^^g  common  municipal  law  or  rule  of  jufticc 
?rcf.  *  throughout  the  kingdom.     For  although  there  arc 

divers  particular  laws,  fbme  by  cuftom  applied  to 
particular  places,  and  fome  to  particular  caufes; 
yet  that  law,  which  is  common  to  the  generality 
of  all  perfons,  things,  and  caufes,  and  hath  a  fu- 
perintendency  over  ihofc  particular  laws  that  arc 
admitted  in  relation  to  particular  places  or  matters, 
is  the  common  law  of  England. 

This  is  ufually  called  lex  nonjcripta  (/)  \  not  as 
if  all  thofe  laws  of  which  it  conliftcth  were  only  oral, 
pr  communicated  from  the  former  ages  to  the 
latter  merely  by  word  j  for  all  thofe  laws  have  their 
feveral  rndnumcnts  in  writing,  whereby  they  are 


{f)  [Scribere  leges  is  in  truth  yp'%^nfpo(xs;^  to  enaft  laws.  The 
/^x  non/cnpta  is  therefore  that  law  which  derives  its'forcc  from 
culloin>  r40i  trem  pofuive  enaiflmeiit.] 

transferred 
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transferred  from  one  age  to  another,  and  without 
which  they  would  foon  lofe  all  kind  of  certainty ; 
for  as  the  civil  and  canon  laws  have  their  canons* 
decrcesj    and   decretal   determinations   in  writing, 
&  thofe  laws  of  England  which  are  not  comprize^ 
under  the  title  of  afls  of  parliament,  are  for  the 
inoft  part  extant  in  records  of  pleas,  proceedings 
and  judgments,  in  books  of  reports  and  judicial 
deciGons  in  tractates  of  learned  men's  arguments 
and  opinions,   preferved  from   ancient  times,  and 
ftill  exr^nt  in  writing :  But  they  are  (lyled  unwritten 
Utws^  becaufe  their  authoritative  and  original  in- 
ftitudons  are  not  iet  down  in  writing  in  that  man- 
ner, or  with  that  verbal  explicitnefs,   that  adts  of 
parUament  are ;  but  they  arc  grown  into  ufe,  and 
have  acquired  their  binding  power  and  the  force 
of  laws>   by  a  long  and  immemorial  ufage,  and  by 
the  llrength  of  cuftom  and  reception  in  this  king- 
dom,     the   matter    indeed,  and  the  fubftance  of 
ifaofe   laws,   are   in   writing,   but   the  formal  and 
obliging  force  or  power  of  them  grows  by  long 
«fe  and   cuftom.     For  cuftom  generally  received 
10  this  l;ingdom,  obtains  the  force  of  law  ;  and  is 
that  which  gives  power  fomctimes  to  the  canon 
'Jav  and  fometimes  to    the  civil  law,  in  the  re- 
i^iedive  courts  wherein  they  are  in  ufe  ;  and  again, 
nocrols   both,  when  they  crofs  other  cuftoms  that 
pr  generally  received  in  the  kingdom. 

As  CO  the  rife  and  original  of  this  common  law, 

kii  to  be  underftoo^,  that  after  the  decay  of  the 

empire,  this  nation  was  invaded  by  feveral 

nc   people  ;    each  of  whom,   mare  or  Icfs, 

uce^    their   own   laws   in  the   places   where 

feccled.     When  the  kingdom   became  united 

one   monarch,  the   feveral  laws    were  col- 

and   formed  into  one  general   law   of   the 

^Jlfred^  who  was  the  firft  fole  monarch  after  the 
on  heptarchy,  about  the  year  896,  collcdt- 
11  che    laws  into  one  book,  and  coinmanded 

them 
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them  to  be  obfervcd  throughout  the  whole  king- 
dom,  which  before  only  affedted  certain  parts 
thereof. 

After  him,  Edward  the  confejfor^  who  began  his 

•reJgn  in  the  year  1041,  out  of  the  former  laws 

compofed  a  fyftem  which  he  called  the   common 

law  I  upon  which  account  he  is  ftyled  by  our  hif* 

torians,  the  rcftorer  of  the  Englifli  laws. 

Afterwards,  ff^iiliam  ibe  conqueror,  with  the  ad- 
vice of  his  council,  on  confideration  of  all  the  laws 
and  cuftoms,  abrogated  Tome,  and  eftablilhed 
others  ;  to  which  he  added  fomc  of  his  own  coon- 
try  laws,  which  he  judged  moft  to  conduce  to  the 
prcfervation  of  the  peace. 

IVilliam  RufuSj  his  fon,  broke  through  the  an- 
cient laws  and  cuftoms  which  his  father  had  efta- 
blifhed.  But  the  conqueror's  next  fon,  king  Henry 
the  firfi,  fur  named  Beauclerky  from  his  eminent 
learning,  abolifhed  all  the  evil  cuftoms  which  his 
brother  had  introduced,  and  reftored  the  laws  if 
Edward  the  confeffor,  with  thofe  an^endments 
which  his  father  had  made  by  the  advice  of  bis 
barons. 

The  next  fucceeding  kings,  in  like  manner, 
confirmed  all  the  aforefaid  laws  and  cuftoms,  and 
enafted  new  laws  as  occafion  required,  by  the 
advice  and  confent  of  the  great  council  of  the 
realm;  the  original  records  of  which  being  loft, 
they  remain  only  now  as  parts  of  the  commoQ 
law. 

For  we  have  no  original  or  authentic  tranfcripts  . 
ofafts  of  parliament,  ancicnter  than  the  reign  of 
king  Henry   the  third.      But   undoub;-dly   fuch 
there  were.     And  many  of  thofe  things  that  we  now 
take  for  common  law,  were  originally  afts  of  par- 
liament,   though  now  not  to  be  found  of  record.  • 
And  if  in  the  next  age,  the  ftatutes  made  in  the 
time  of  Henry  the  third  and  Edward  the  firft  fhould  | 
be  loft,   yet   even   thofe   may    poflibly    in   future 
limes  pafs^  for  parts  of  the  common  law ;    and>  A 

indeedt  j'^ 
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indeed^   by  long  ufage^    and   the    many    refolu- 
dons  grounded  'Upon  them^  and  by  their  great  an* 
tiquicy^  they  feenn  even  already  to  be  incorporated 
with  the  common  law:  and  that  this  is  fo,  may 
appear,  though  not  by  records,  for  we  have  none 
fo   ancient,    yet  by  authentic   and   unqueftionablc 
hiftory,  wherein  a  man  may  without   much  diffi- 
culty find,  that  many  of  thofe  matters  which  arc 
now  ufed  and  taken  for  common  law,  were  enaft- 
ed  in  parliament  or  great  councils  before  the  reign 
of  king   Henry  the  third.     But  yet,  thofe  conftU 
tutions  and  laws  being  made  before  time  of  me* 
mory,  do  now  Cibtain,   and  are  taken  as  part  of 
the  common  law  and  immemorial  cuftoms  of  the 
kingdom  ;  and  fo  they  ought  now  to  be  efteemed, 
though  in  their  original  they  were  a6ls  of  parlia^ 
meoc 

And  this  common  law  hath  been  committed  to 
writing,  and  delivered  down  to  the  preient  times, 
in  the  works  of  divers  learned  men. 

Particularly,    the  famous  and  learned  Glanvily 

lord  chief  juftice  in  the  reign  of  king  Henry  the 

£ecood,  wrote  a  book  of  the  common  law,  which 

is  did  to  be  the  mod  ancient  compofition  on  that 

■   iubjeft  now  extant. 

BraSon^  who  was  a  judge  in  the  reign  of  king 
Henry  the  third,  wrote  a  very  learned  treatife  of 
the  common  law,  towards  the  latter  end  of  that 
king's  reign  \  which  is  held  in  great  eftimation  to 
diis  dav. 

Briiion,  whp,  as  fome  fay,  was  bilhop  of  He- 
reford, or,  as  others  fay,  was  a  judge,  (and  per- 
haps he  might  be  both,)  in  the  times  of  king  Henry 
the  third,  and  king  Edward  the  6rft,  compofed  a 
feamed  work  on  the  common  laws  of  England, 
«4iich  was  publiOied  in  the  fifth  year  of  king  Ed- 
vard  the  firfl. 

The  book  called  Fktaj  was  written  by  fome 
earned  lawyer,  who  being  committed  to  the  pri- 
Ibn  of  the  Fleet,  had  Icilure  to  compile  it  there, 

and 
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and  therefore  ftyled  it  by  the  name  of  the  Fleer. 
The  author  thereof  is  unknown  i  but  it  appeareth 
in  his  book  diit  he  lived  in  the  reigns  of  Edward 
che  fecond  and  Edward  the  third. 

And  from  the{e»  and  other  books  of  the  com* 
mon  laWy  and  from  original  records  and  other  au- 
thentic oionuments,  that  great  lawyer  Sir  Edward 
CokCj  afterwards  lord  chief  jufticc  of  the  k'mg*s 
bench^  in  the  reign  of  king  James  the  firft,  com- 
pofed  his^  four  books  of  Inftitutes,  which  are  de- 
fer vediy  efteemed  as  oiofi  valuable  repofitories  of 
the  common  law« 

'  Under  this  head  concerning  the  common  law^ 
are  to  be  conGdered  alfo  Judicial  decijims^  or 
determinations  in  the  courts  of  juftice.  Whichp 
akho'  by  virtue  of  the  laws  of  this  realm  they 
bind  as  a  law  between  the  parties  thereto,  as  to 
the  particular  cafe  in  queflionj  until  reverfed  by 
writ  of  error ;  yet  do  not  nuke  a  law  properly 
fo  called  (for  that  only  the  king  and  parliament 
can  do) :  yet  they  have  a  great  weight  and  au- 
thority in  expounding,  declaring,  and  publifh- 
ing  what  the  law  of  this  kingdom  is ;  efpecially 
when  fuch  decifions  hold  a  confonancy  and  con- 
gruity  with  refolutions  and  decifions  of  former 
times. 

Of  thefc  decifions,  in  the  temporal  courts, 
there  are  abundant  inftances  in  the  books  of  re- 
ports; but  of  cafes  adjudged  in  the  ecclefiaf- 
tical  courts,  no  coilcdion  haih  been  publilhedi 
which  hath  been  one  caufc  why  die  law  and  prac- 
tice of  thofe  courts  is  not  fo  generally  under- 
ftood. 

Hereunto  may  be  added,  alfo  the  Regijier  of 
writs:  Which  writs,  altho'  they  are  noc  ftrif^ly 
law,  yet  being  compiled  with  the  utmoil  cautioi^ 
and  judgment,  by  the  mod  eminent  and  expe- 
rienced lages  of  the  law,  are  defervedly  efteemed 
4S  of  very  great  authority^ 

IV. 
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IV.  The  Statute  law  is  made  by  the  king, 
the  lords  fpiritual  and  temporal,  and  commons 
in  parliament  aflfembled ;  that  is,  by  the  united 
iuflRragcs  oF  the  whole  kingdom,  either  in  per- 
fen  or  by  reprefentative.  And  this  is  that  which 
gires  unto  aAs  of  parliament  their  ftrength  and 
fbperioricy  above  all  other  laws  in  this  kingdom 
whatfoever;  by  virtue  whereof  they  control, 
alter,  mitigate,  repeal,  revive,  explain,  amend, 
both  the  common,  canon,  and  civil  laws,  and 
aflually  have  done  fo  in  abundance  of  inftances* 
Thefe  (latutes  or  a6ts  of  parliament  bear  date  (as 
was  obfcrved  before)  from  the  reign  of  king 
Henry  the  third ;  and  new  (latutes  have  been  cn- 
aded  in  every  king  and  queen's  reign  fince  that 
rime,  except  only  during  the  ftiort  reign  of  king 
Edward  the  fifth.  By  which  means,  in  the  fpace 
of  upwards  of  500  years,  they  have  neccffarily 
become  very  numerous,  and  not  a  little  confuted ; 
fi)  that  there  is  need  of  another  Juftinian  to  revife 
and  digeft  them. 

Under  this  head,   we  are   alfo  to  reckon   the  ' 

fhriy-Hifte  articles  of  religion,  agreed  upon  in 
convocation,  in  the  year  1562;  and,  in  like  man- 
ner, the  Rubrick  of  the  book  of  common  prayer : 
Which  being  both  of  them  eftablifhcd  by  aft  of 
parliament,  are  to  be  edcemed  as  part  of  the 
ftacuce  law. 

THESE  are  the  conftituent  parts  of  the  Eng- 

iifli  ccclefiaftical  law,  as  praftifed  and  exercifed  in 

die  ccclefiaftical  courts,  and  in  the  courts  of  conf>- 

moQ  law.    But  befides  thefe,  there  are  other  courts 

which  in  many  inftances  have  concurrent  jurifdic- 

I    and    in   which    indeed    moft    ccclefiaftical 

rs  of  confiderabie  confcquence  are  now  ufually 

'Jrm  mined,  namely,  the  courts  of  equity^    in  the 

-3BKiicquer,    and   in   the   chancery.     In   thefe  are 

itiagotzablj  matters-of  tithes  and  modus's  for  the 

nr,    caufes-  matrimonial  and  tcftameotary   and 

6  other 
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Other  things  relative  thereuntOj  as  appointing  of 
guardians,   ordering  executors  and  adminiftratorst 
taking  care  of  the  interefts  of  infants,   payment 
of  debts  and  legacies,  and  many  other  fuch  like. 
And  in  thcfe  courts  the  determinations  are  made 
according  to  the  rules  of  equity  and  good  con- 
fcience ;  and  more  efpeciaily  they  cake  cognizance 
in  cafes  where  no  proviGon,  or  not  fufBcient  pro- 
vi(ion,  is  made  by  the  ordinary  courfe  of  lawi 
and  fomecimes  they  will   nnitigate  the  rigour  of 
the  common  law,  where  by  circumftances  there 
happens  to  be  a  peculiar  hardfhip  or  inconvenience 
in  the  particular  cafe  in  queftion ;  but,  ordinarily 
they  will  not  determine  againft   the   known   and 
e(labli(hed  maxims  of  the  common  law,  much  lefs 
relieve  againft  an  a£b  of  parliament,  for  that  can- 
not be  altered  but  by  the  fame  authority  which 
eftabli(hed  it. 

As  to  what  is  delivered  concerning  the  thirty* 
nine  articles  above,  it  is  to  be  obferved,  that 
what  is  alledged  from  thence  in  the  following 
book  is  inferted,  not  as  matter  of  doArine,  but 
ts  matter  of  law  -,  points  of  dodrine  being  foreign 
to  the  author's  whole  defign. 

In  like  manner  in  delivering  matters  of  law^ 
the  author  taketh  not  upon  him  to  ccnfure  or  ap- 
prove this  or  that  regulation  or  eftablifhment ;  it 
being  his  province  to  inquire,  not  what  the  law 
ought  to  be,  but  what  it  is :  and  he  hopech  that 
the  few  obfervations  which  will  occur,  will  ap- 
pear not  to  be  drained  or  impertinent  deduftions, 
but  naturally  refulting  from  the  undeniable  evi- 
dence of  fads. 

It  fometimes  happeneth,  that  the  fame  law  fall- 
cth  in  under  different  titles.  In  which  cafe,  that 
each  title  may  be  as  ic  were  a  compaft  treatife 
within  itfclf,  it  is  judged  proper  to  infert  that 
law  under  thofe  feveral  titles:  repetition  in  fuch 
cafe  being  more  eligible,  than  referring  the  reader 
to  other  p^ts  of  the  book;  as  it  is  better  to  fliew 

a  n\an 


PREFACE.  xliii 

a  man  the  way,  than  to  (end  him  elfewhere  for  in- 
formation. 

In  citing  authorities,  the  author  hath  deemed 

it  indifpenfable,  to  attribute  to  every  man  what  is 

his  own;  having  often  obfervedj  not  without  fome 

degree    of  indignation,    authors    of   great   name 

borrowing  from  others  without  acknowledging  the 

debt.  Therefore  he  acknowlcdgeih  his  vouchers  upon 

all  occafions,  of  what  credit  foever  they  maybe; 

endeavouring  at  the  fame  time,   not  to  lay  more 

burden  upon  any  one  than  he  can  very  well  bear ; 

but  proportioning  his  authorities  according  to  the 

difficulty  and  importance  of  the  points  to  be  dif- 

cufled;  not  vouching  authors  of  lefs  eminent  dif- 

tiB£kion,  for  pofitions  of  very  great  moment ;  nor 

chinking  it  needful  to  multiply  authorities  in  points 

nor  controverted,  where  the  firft  author  hath  de-* 

livered  the  law,  and  others  only  have  copied  after 

him. 

A  work  compofed  of  fuch  a  variety  of  mate- 
rials, cannot  in  any  refpedt  be  facisfa6tory^  with* 
out  iearching  the  foundations;  conlequentiy,  it 
hath  been  endeavoured  to  reprefent  not  only  the 
law,  but  the  hiftory  of  that  law,  in  its  feveral 
gradations,  from  its  firft  beginning  under  the 
Chriitian  emperors  till  its  arrival  in  England ; 
from  thence,  during  the  Danilh  and  Saxon  pe- 
riods to  tre  Norman  conquell;  from  the  Norman 
conqued  to  the  reformation ;  and  from  the  re- 
formation to  the  prefent  time. 

In  like  manner  it  might  be  curious,  and  withal 
not  difficul:  to  any  perfon  well  fivilled  in  ecclefiaf- 
cical  hiftory,  to  trace  out  the  feveral  peculiar  dec- 
irises  (not  to  be  found  in  the  holy  fcriptures) 
which  arc  or  have  been  profeffcd  from  time  to 
time  by  different  fefls  and  denominations  of 
Chriilians. 

Jt  is  to  be  lamented,  that  amongft  the  profeff- 
iBrt  of  the  civil  and  canon  law  on  the  one  hand, 
lad  of  the  common  law  on  the  other,  fo  little  of 

5  candour 
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candour  is  to  be  found;  inafmuch  that  it  mt]r  be 
laid  down  as  one  good  general  rule  of  incerpre- 
tation^  that  what  a  common  lawyer  voucheth  for 
the  church,  and  a  canonift  or  civilian  voucheth 
agaiaft  it,  is  for  that  very  reafon  of  fo  much  the 
greater  authority. 

Contrary  judgments,  according  to  the  different 
meafures  of  right  in  the  (everal  courts,  are  ano- 
ther caufe  of  regret.  And  not  (eldom  the  deter* 
minations  in  the  fame  court  have  been  various. 
For  tho'  truth  is  ftill  the  fame,  yet  the  appre- 
henfions  of  men  concerning  it  are  diffcreht.  And 
this  muft  unavoidably^  fo  far,  be  the  parent  of 
uncertainty. 

One  thing  further  is  to  be  noted,  that  in  all 
the  books  of  this  kind  there  is  a  diftafteful  in- 
termixture of  Latin  and  EngliOi  throughout; 
occafioncd  by  the  Roman  civil  and  canon  laws 
(and  in  conformity  thereunto,  our  own  provincial 
and  legacine  conftitutions)  being  written  in  the 
Latin  tongue:  Theie  the  author  hath  taken  the 
liberty  to  exhibit  in  an  Engliih  literal  tranfla- 
tions  judging  it  no  more  reafonable  to  prelerve 
in  thefe  the  Latin  didtion,  than  in  reciting  the  an- 
cient ftatutes  and  authorities  of  the  common  law 
ID  prefcrve  the  original  French. 
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BBOT  is  a  word  of  oriental  extrafiion,  from 
the  S jriac  AUa^  father ;  as  chat,  from  the  Hebrew 
iA,  of  the  fame  figDification :  and,  if  we  may  afcend  ftill 
higher,  that  word  itfelf  (as  many  others  which  occur  in 
that  language)  proceedeth  from  the  voice  of  nature;  being 
one  of  the  moft  obvious  founds^  to  exprefs  one  of  the  firft 
and  moft  obvious  ideas. 

The  general  law  concerning  abbies  and  other  religious 
boafcs,  is  inferted  under  the  title  ^OMUtVlZff* 
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ABEYANCE,  from  the  French  iayer,  to  exped, 
is  that  wlxich  i»  in  expedation,  remembrance,  and 
ntendment  of  law.  By  a  principle  of  law,  in  every  land, 
there  is  a  fee-fimple  in  fome  body,  or  elfe  it  is  in  ehiyanai 
chat  is,  though  for  the  prefent  it  be  in  no  man^  yet  it  is  in 
cxpefibancy  belonging  to  him  that  is  next  to  enjoy  the  land. 
I  Ii^.  342. 

Thus  if  a  man  be  patron  of  a  church,  and  prefentcth  a 
derk  to  the  fame;  the- fee  of  the  lands  and  tenements 
pertaining  to  the  reftory  is  in  the  parfon :  but  if  the  par-  ^  • 
ton  die,  and  the  church  becometh  void,  then  is  the  fee  in 
§ief4mci^  until  there  be  a  new  parfon  prefented,  admitted, 
and  induded.  For  the  frank  tenement  of  the  glebe  of  a 
parfonage,  during  the  time  the  parfonage  is  void,  is  in  no 
nan^  but  in  abtyana  or  expedation,  belonging  to  him 
vbo  is  next  to  enjoy  it.     Terms  ofthg  Law  {a)* 

Acceflion  day.     See  1^Qlttiap0» 


(*)  By  prefentnent  and  ioflitution  the  new  incambent  ac- 
'  I  a  frtfbpld  in  the  parfonage,  but  the  ftt-JtrnpU  of  the 
lage  it  neither  in  the  parfon  or  patron,  but  in  perpetual 
Dce;  and  the  reafon  why  by  the  common  law  tbey  mighr, 
che  confent  of  the  ordinary,  grant  a  rent-charge  out  of 
t  glebe,  was,  that  the  grant  bound  the  patron  and  his  heirs, 
fn.  1.  *  B  and 
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COLYTH,  aeolythusj  anoUv^Oi^  in  our  old  EngliCb 
called  a  colet^  was  an  inferior  church  fervant,  who 
next  under  the  fubdeacoa  waked  on  the  priefis  and  dea- 
cons, and  performed  the  meaner  offices  of  lighting  the 
oandleSy  carrying  the  bread  and  wine,  and  paying  other  fer» 
vile  attendance.  Knniit*s  Parpch*  Anttq.  Glofl.  v.  Acolytb* 


;Htmiini(!ratton. 

'np  H  E  adminiftration  of  Hifeftetes  eflefis,  being  con- 
'*'     neded  in  many  particulars  with  the  law  concerning 
faft  wills  and  tei^amenrsi  the  whole  is  treated  of  together 
under  the  title  SQlilld* 

AdmiOion.     See  )!5t|iefice» 
Adultery.     See  iietelmefSft 


Wbomaybe,      I*  T   INDWOOD    fays,   that  by  the  civil  law  nont 

^  could  be  advocate,  but  he  who  had   ftudicd    for 
five  years.     Lind.  (Edit.  Oxon.)  76.  {a) 


and  the  ordinary  and  his  fucceilbrs.  Li/t,/.6j^S,  Bilbopt  and 
abbots  were  fuppofed  to  have  a  poiliflioQ  in  /ee,  but  parfoat 
were  coofidered  to  have  no  more  than  an  eftate/tfr  /ifi,  Cs. 
Lit,  341.  But  in  fome  refpe£t5  they  had  a  qualified  fee;  fer 
before  the  13  Elrx,  where  parfon^  patron,  aj)d  ordinary  made  a 
leafe  for  years,  there  being  a  previoos  grant  of  the  next  avoid* 
ance,  and  ihe  preftntee  01  the  grantee  was  induced,  and  died» 
it  was  held  that,  by  entry  uppn  the  parfon^ige.  be.»JU  ieiied  ia 
his  demefne  fo  as  to  avoid  the  leafe,  not  o|ily  for  himfelf  bat 
Jiis  fucceflbr,   the  next  prefentee  of  the  patron.     Ctq.  Cmr* 

iSz.     £M.  7.    jCof.    Earl  rf  Btdffd't  <Mfe.    Thoafk  ^ 
ifhopi  l^ld  in  fee«  their  grants,  and  chole  of  other  Ible  oorpoh 
latioaSf  required  confirmacion  to  biad  their  faoceHbrs.    SfM 

titles  i^eaCea  and  C^iebe  lAtiiiiii  1 

(41}  C#4f.  a.  7.  11.    FrsMH  Dig.    By  the  civil  law,  ^dvii- 
dMcs  who  DAdenake  the  dcf(ia<!b  of  caufes  arc  dircAed  4t  ba 

fwom 
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But  this  is  mitigated,  by  a  conftitution  of  archbi{bop 
Piiikam^  to  three  years:  by  which  it  is  injoined^  that 
none  (hall  be  permitted  to  exercife  the  office  of  advocate^ 
Uflleis  he  (hall  have  been  for  three  years  ac  leaft  a  diligent 
bearer  of  the  canon  and  civil  law.  And  he  (hall  give 
proof  of  this  bv  his  own  oath,  if  the  fame  (hall  not  appear 
by  proper  teuimony,  or  by  the  notoriety  of  the  fad. 
Und.  75. 

Generally^  by  the  ufage  and  pradice  of  England  and 
other  countries  at  this  day,  a  perfon  may  be  admitted  to 
this  office,  who  has  taken  a  doQor  of  laws  degree.  JljL 
Parerg.  (2d  Edit.)  54. 

By  the  fiatute  of  the  3  J.  c.  5.  No  ncujant  ccnviJi 
Ihall  pradife  in  the  civil  law  as  advocate.    /.  8.  .     .. 

%.  By  the  feveral  ftamp  ads ;  every  admiflioo  of  any  ^^'^'"^''* 
perfon  to  the  office  of  aavocacep  (hall  be  upon  a  treble 
40J.  ftamp  ftf).  ,  .         ,         . 

3.  Othg.  He  who  defireth  to  be  promoted  to  the  office  ^*<'>* 
of  advocate  generally,  (hall  make  oath  before  the  dioccfaa 
where  he  was  born  or  doth  inhabit,  that  in  the  caufes 
which  he  (hail  undertake  he  will  perform  the  part  of  a 

ffvofD  on  the  holy  evaogelifti  id  each  individoal  caufe,  **  Thac 
to  ihe  utmoft  of  their  power  and  ability,  omitting  no  poffible 
tieniont,  they  will  endeavour^  to  procure  for  their  client  a 
|ii  and  true  dedfion  of  the  fait :  that  they  will  not,  know« 
Sigly  and  contrary  to  confcience,  patronize  any  taufe  which 
ttey  (hall  find  to  be  wicked,  defperate,  or  fopported  by  falfe^ 
koid ;  but  that  if  in  the  coarfe  of  the  proceedings  they  fhall 
Bake  fnch  a  difoovery,  they  (hall  withdraw  themfelves  en- 
ttidy  from  the  condod  of  it.  Ctd.  3.  i.  14.  All  caofes 
ander  one  of  the  following  defcriptions :  They  ard 
■aoifeftly  jaft,  notorioufly  nnjaft,  or  of  a  doubtful  na-^ 
The  rule  with  regard  to  thofe  of  the  firft  clafs,  is  to 
Mend  ihem  by  juft  and  fair  means  only.  As  to  caufes  of 
dksiccond  clafs,  asitb  culpable  in  the  parties  to  profecute 
tfcm^  it  ia  of  coarfe  more  fo  in  the  advocate  to  fnpport  them. 
Cms  of  a  doobtfttl  nature,  whether  the  doubt  ariie  from  ad 
■Mcnnnty  of  the  fad  or  law,  may  be  confcientionfly  defended 
ky  die  nieans  which  arfe  proper  for  the  defence  of  a  juft  caufe. 
mmm*  Ci^.  Law,  by  Sirmckam,  vol.  ii.  p.  C95.  2d  Edit. 
.  Fr^gliB.  ad  Pand.  3.  i.  Very  different  nowever  is  the 
n  oiAlhirtui  Magnm,  who  wrote  in  the  13th  century, 
winaA  in  1  Black.  Com.  p.  It.  '*  The  wifdom  of  an  advocate,"  . 
^  fs  he,  '*  is  manifefted  in  three  things,  namely,  by  carr3nng 
try  point;  i.  againft  a  jaft  and  wife  judge;  2.  aeainft  an 
■e  nod  fagadous  ndverfary  ;  3.  in  a  defperate  caufe." 
^)  To  which  40/.  were  added  by  23  Gi§,  3.  r.  58.  in  all  8/. 

B  %  faithful 
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faithful  patron,  not  to  pervert  or  delay  jnftice  to  the  tcU 
verfe  party,  but  by  defending  the  dnfe  of  bis  client  bjr 
law  and  reafon.  Alfe  in  matrimonial  caufei  and  elcdions 
he  (hall  not  be  admitted  to  plead,  unleft  be  will  take  the 
like  oath  particularly  therein;  nor  in  other  caufes  be* 
fore  an  ecclcfiaftical  judge  flnll  he  be  admitted  for  a  longer 
fpace  than  three  terms  without  fuch  oath,  unlets  it  be  ia 
behalf  of  his  own  church,  or  for  his  lord,  or  known  friend, 
or  for  a  poor  mm,  a  ftranger,  or  perfon  in  mifery.  And 
all  who  fhall  wBt  contrary  hereunto,  fhall  be  ipfi/ka$  fuf- 
pended  from  their  office  tratil  they  (ball  make  com* 
N  pccent  fatisfiflion.  and  (hall  be  otberwife  duly  punifll* 

cd  upon  convidion  of   their  ofience.      Atbw.    (Edit* 
Oxon.)  70. 

And  by  a  cooftitntion  of  Otbihn:  No  perlbn  (hall  be 

admitted  to  be  advocate  in  any  caufe,  unlefs  he  (ball  firft 

produce  a  certificate  of  the  faid  oath  being  made  from  the 

diocefao  before  whom  he  was  fworn,  or  (hall  taike  fucb 

oath  again.     Atbm»  123.  («) 

Hit  office  b  ge.     4*  Cmt.  130.  For  the  fartfaerance  and  increafe  of  leam- 

*^*^*  ing,  and  the  advancement  of  civil  and  canon  law ;  it  ia 

ordained,  that  no  prodor  exercifing  in  any  of  the  arch- 

-bi(hop*s  courts,  (hall  entertain  any  caufe  whatfoever,  and 

keep  and  retain  the  fame  for  two  court  days,  without  the 

coonfel  and  advice  of  an  advocate,  under  pain  of  a  year's 

fttfpenfion  from  hu  praflice :  ot ithcr  (ball  the  judge  have 

power  Co  relcafe  or  mitigate  the  laid  penalty,  without  asr 

fteft  mandate  and  authority  from  the  archbi(hop« 

And  bf  Ctfif*  131-  No  judge  in  any  of  the  faid  courts 
(ball  aJmit  aoy  libel  or  ny  other  matcrr,  without  the  ad- 
vice of  an  advocate  admitted  to  praAife  in  the  fame  court, 
or  without  his  fubfcriptton;  neither  ihall  any  profbir 
conclude  any  caufe  depending,  without  the  know)ed|;e  of 
the  advocate  retained  and  fee*d  in  the  caufe:  which  if  any 
proQor  (hall  do  or  procure  to  be  done,  or  (hall  by  any 
colour  whatlbever  defraud  the  advocate  of  his  duty  or  fee^ 
or  (hall  be  negligent  in  repairing  to  the  advocate  and  to* 
quiring  his  advioc  what  courfe  is  to  be  taken  ki  the  caofie  f 
he  (hall  be  fufpended  from  ail  pra«9ice  for  the  fpace  af  fift 
months,  without  hope  of  being  thereunto  reftorod  bdhm 
the  faid  term  be  (uity  complete. 
Tfica'eoriiih!.  S*  ^^'  9^*  No  inhibition  (hall  be  granted  out  of  Ae 
kitiof.«.  archbi(hoj>*s  court,  at  the  inilaoce  of  any  party,  unie(a  iff  i 

c r  ■ 

(a)  Thare  it  a  coftftictttiea  of  the  £ima  pielau  «r  ikHd 

mivuaii  j^nt  im  tamfis /icmlmriim$9     Aib.  ^i^  \ 

bo  ' 
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6e  fubfirribed  by  an  advocate  pra6)iCng  in  the  fald  court; 
which  the  faid  advocate  (ball  do  freely,  not  taking  any  fee 
fior  the  fame,  except  the  party  profecuting  the  fuit  do 
Tokniiarily  beftow  Tome  gratuity  upon  him  ror  his  counfel 
and  idvke  in  the  faid  caufe :  the  like  courfe  (hall  be  ufcd 
in  granting  fonh  any  inhibition  at  the  inftance  of  any 
pany  by  the  bifliop  or  his  chancellor  againd  the  archdea- 
cons or  ajiy  other  perfon  exercifing  ecclefiaftical  jurifdic« 
tioD.  And  if  in  the  court  or  confiltory  of  any  biOiop 
there  be  oo  advocate  at  all ;  then  (hall  the  fubfcription  of 
a  proAor.  pradifing  in  the  fame  court»  be  held  fuflSicient. 

6.  Oib§.  All  advocates  (ball  take  care  that  they  do  not  Soborniflf  wiu 
(bbom  whnefles  by  themfelves  or  by  any  other,  or  inftrud  a^^*'* 
fbe  parties  either  to  fuegeft  what  is  falfe  or  fupprefs  (he 
truth.  And  all  who  iball  a^  contrary  hereunto,  (hall  be 
ipfrf$^§  fufpended  from  their  office  until  they  (hall  make 
conpetent  fatisfadion,  and  (hall  be  otherwife  duly  puni(hed 
upon  coDvidlion  of  their  offence,    jttbon,  70. 


1.  np  H  E  right  of  advowfoo,  or  of  prefenting  a  clerk  to  Foondatim  of 
^    abe  biChop,  as  often  as  a  church  becomes  vacant,  ^^^  ''s^^  «»<  <'* 
was  firft  gained  by  fuch  as  were  founders,  benefactors,  or  ^^^^^'^* 
■aiatainera  of  the  church ;  either  by  reafun  of  the  foun- 
dation, as  where  the  anceftor  was  founder  of  the  church ; 
or  by  donation,  where  he  endowed  the  church ;  or  by 
fcaCoa  of  the  ground,  as  where  he  gave  the  foil  whereupon 
Aecburcb  was  built,     i  Iqfi,  119    {a) 

For 
^^— ^^^^  ——-■■■■  ■■  ■ ■  li^i— — ^— ^^ ■■■  II   I  I » 

{m)  The  right  of  advowfon  is  given  by  Mr.  J.  Elackflont  in 
lb  CwmmeniaritSf  as  an  inftance  of  an  incorporeal  heredha- 
■est,  ef  which  no  bodily  pofleflion  can  be  had,  but  which 
frits  (blely  in  contemplation  of  law.  FoL  ii.  p.  21.  Ad- 
Vowibffs  are  of  two  fortf,  affendant^  and  in  grcfs.  When 
annexed  to  a  nnanor  or  land,  io  as  to  pafs  with  them,  they  are 
Kd  to  be  appendant:  when  they  exift  as  perfonal  rights,  10- 
1^  Arpendaoc  of  any  manor  or  land,  they  are  faid  to  be  in  grofs, 
b.  £fr.  I2C.  Another  divifion  is,  that  thrv  are  either  frg. 
'ativt,  nilariif,  thnative^   or  tUcfi^i.     lb' J,  \\r„  h.      \%\ 

63  '  zz 


0  ;%Dtio)ofon« 

For  although  the  nomination  of  fit  perfoni  to  officiate 
throughout  the  diocefe  was  originally  in  the  bifliop,  and 
in  no  other,  yet  when  lords  of  manors  were  willing  tq 
l^uild  churches,  and  to  endow  them  with  cnanfe  and  gicbe^ 
for  the  accommodation  of  fixed  and  rcfiding  minifters,  the 
biOiops  on  their  part  (for  the  encouragement  of  fucb 
pious  undertakings)  were  content  to  let  thol^e  lords  have 
the  nominatipn  of  pcrfons  to  the  churches  fo  built  and  en- 
dowed by  them ;  ifvith  refjcrvaijon  to  themfelves  of  an 
intire  right  to  judge  of  the  fitnefs  of  the  perfons  ib  nomi- 
nated. And  what  was  the  pradiice,  became  in  procefs  of 
time  the  law  of  the  church.     Gib/.  (2d  Edit.)  756.  (tf) 

Tbey  were  called  advocatiind  patrwi^  becaufe  they 
were  bound  to  proteA  and  defend  the  rights  of  the  church, 
and  their  clerks,  from  oppreffion  and  violence,  Giif*  757. 
Aa«o«fon  <p.        2.  The  right  0/  nominating,  which  at  ficft  was  an- 
^^^^  nexed  to  the  perfon  building  or  endowing  the  church,  be- 

came by  degrees  appendant  to  the  manor  in  which  it  was 
built.  For  the  endowment  was  fuppofed  to  be  parcel  of 
the  manor,  and  the  church  was  built  by  fuch  lord  for  the 
ufe  of  the  mhabitants  of  this  manor ;  and  the  tithes  of  the 
manor  were  alfo  annexed  to  the  church.  Upon  all  which 
accounts  it  was  moft  natural  for  the  right  of  advowfoa 
(which  was  now  become  hereditary)  to  pafs  with  the  ma* 
nor,  or  with  fuch  part  of  it  as  might  at  any  time  be 
granted  or  aliened  together  with  the  advowfon :  To  which 
(whether  to  the  whole,  pr  part)  it  is  therefore  faid  to  be 
appendant ;  that  is,  to  the  (temefnes,  which  are  of  perpe- 
tual fubfiftence,  but  not  to  rents  or  fervices,  which  (tbo* 

an  advowfon  piefentative,  the  patroe  prefepts  the  paribn  to 
the  ordinary  to  be  inffitnted  and  indoQed  ip  his  church :  in  an 
pdvowfoo  collaiive,  the  ln(hop  is  both  patron  and  ordinary: 
in  a  doDative,  the  patron  pats  the  clerk  in  poHefEon  withont 
any  prefentation  to  the  ordinary:  for  elective  benefices^  ice 

title  Catl:re])ral0« 

(a)  Thii'coftom  was  authorized  by  Ju/fimm  in  A#v.  cy. 
€ap,  2.    We  alfo  read  in  N§v,  123.  r.  18.   £»  tk  ivrr«^w  ixm 

n  ot  Ttrrif  icXss^f oust ;  it  raf  ^awantf  avTM  ruf  x^n^oeoif  X^C^^'^^^^^H 
t^  a^Mq  woyLOffHaif  rvi  o»of««Mr$f»U(  ^ii^QNi^Sau  ^f  ^^  Mr/  trtS  m. 
cbmrcbf  audmtifif  that  be  bimfilf,  §r  bis  biiri  ficuU  appoint  thi 
clerks,  iftbeyfurnifi  a  living  fer  ibe  clerks  and nmtse  pr9per  wu^ 
tbtyjball  conftitute  tb»/e  per/oai  clerks  wbem  tbey  /halt name.  So 
in  the  Decretal.  3.  38.  25.  Si  quis  ecclefiam  cuisi  ajfen/u  Maee* 
fani  conftruxitf  ex  ee  jut  pair enains  acquirit% 
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pirccl  of  the  manor)  may  be  excineuiflied,  and  cannot  there- 
fofe  fupport  fuch  appeodancy.   Gtbf.  757.  H^atf.  c.  7.  (0) 

If  he  that  is  feiled  of  a  manofp  to  which  an  advowfoa 
is  appendant,  grants  one  or  two  aaes  of  the  manor,  to- 
gether with  the  advowfon  ;  the  advowfon  is  appendant  to 
ludi  acre  ;  efpecially  after  the  grantee  hath  prefented. 
W^.  e.  7. 

But  this  feoffment  of  the  acre  with  the  advowfon  ought 
to  be  by  deed,  to  make  the  advowfon  appendant;  and 
the  acre  of  land  and  the  advowfon  otight  to  be  granted  by 
the  lame  claufe  io  the  deed :  for  if  one  having  a  manor 
with  an  advowfon  appendant,  grant  an  acre  parcel  of  the 
iaid  manor,  and  by  another  claufe  in  the  fame  deed  granta 
the  advowfon;  die  advowfon  in  fuch  cafe  (hall  not  pafs  aa 
appendant  to  the  acre :  but  if  the  grant  had  been  of  the  in- 
tire  manor,  the  advowfon  would  pais  as  appendant  {i).  So 
if  an  huflwid  feiled  in  right  of  his  wife  of  a  manor  to 
which  an  advowibn  is  appendant,  doth  alien  the  manor 
bf  aora  to  divers  perfons,  laving  one  acre;  the  advowfon 
ItoU  he  appendant  to  that  acre.  Or  if  a  leflTee  for  life  of 
a  manor  to  which  an  advowfon  belongs,  alien  one  acre, 
with  the  advowfim  appendant,  the  advowfon  is  thereby 
appendant  to  that  acre.    f/^4ttf  ^.  7. 

An  advowfon  of  a  vicarage  may  be  appendant  to  a  par* 
lauge,  aa  being  derived  and  endowed  out  of  the  fame. 
Bpon  which  account  it  is,  that  if  a  parfon  be  patron  of  a 
and  doth  leafe  the  parfonage  to  another,  the 
of  the  vicarage  (hall  pafi  as  incident  thereunto. 
And  npon  the  fame  account,  the  redor  of  common  right 
n  ever  efteemed  patron  of  the  vicarage,  though  by  fome 
wdinanoe  or  compofition,  or  by  theking*a  grant,  it  may  be 
ifpointed  and  fettled  otfaerwife.  And  fo  may  even  an 
advowfiNi  of  a  vicarage  be  appendant  unto  other  things, 
as  so  a  manor,  by  refervation  upon  the  appropriation,  be- 
csafe  the  advowfon  of  a  refiory  was  appendant  there- 
mm  I  as  alfo  by  the  grant  of  the  parfon,  before  the  time 
af  memory.  And  in  this  cafe,  although  the  z&  of  appro- 
pittion  be  not  extant,  yet  the  ufe  of  prefenting  time  out 
tf  mind  is  a  fufficicnt  evidence  of  the  appendancy  to  the 
contrary  to  the  common  right,     ff^atf.  c.  7.  {c) 

^  The  right  of  advowfon,  though  appendant  to  a  ma-  Advowfon  to 

fp  caftle,  or  the  lilse,  may  be  fevered  from  it;  and  being  ^'* 


(a)  Co.  Lit.  122.  a.  {h)  Dj.  48.  2. 

(r)  Mo9r  894*    Dj*  350.  £. 

B  4  fevered^ 
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fevered,  is  become  an  advowfon  in  grofs.  And  this  majr 
be  efFeAed  divers  ways :  As,  i.  If  a  manor  or  other  thing 
to  which  it  is  appendant  is  granted,  and  the  advowfon 
excepted.  2.  If  the  advowfon  is  granted  alone,  withouc 
the  thing  to  which  it  was  appendant.  3.  If  an  advowfon 
appendant  is  prefented  to  by  the  patron,  as  an  advowfon 
in  grofs.    Gibf.  757. 

A  difappendancy  may  be  alfo  temporary  ;  that  isf  the 
appendancy,  though  turned  into  grofs,  may  return  :  As^  i. 
If  the  advowfbn  is  e^^cepted  in  a  leafe  of  a  manor  for  life  i 
during  the  leafe  it  is  in  grofs ;  but  when  the  leafe  ex- 
pircs«  it  is  appendant  again :  2.  If  the  advowfon  is  granted 
for  life,  and  another  enfeoffed  of  the  manor  with  the  ap« 
purtenanccs  s  ip  fuch  cale  the  reverfion  of  the  advowfon 
pafltfth,  and  at  the  expiration  of  the  grant,  it  (hall  be  ap- 
pendant {a) :  3.  If  the  advowion  is  allotted  to  one  co- 
parcener, and  the  manor  to  another»  and  ihe  who  had  the 
advowfon  dies  without  iilue,  it  is  appendant  again :  and 
fo,  if  the  demefiaes  are  allotted  to  the  one*  and  the  fer- 
vices  to  the  other,  the  advowfon  becomes  in  grofs ;  but  if 
tbe  one  die  without  ifliie,  and  the  manor  defcend  to  her 
who  had  the  fervices,  the  advowfon  becomes  appendant,  aa 
it  was  before  {b) :  4.  If  tenant  in  tail  aliens  fomc  part  of 
the  manor  with  the  advowfon,  and  the  alienee  grants  the 
advowfon-  to  a  ftranger ;  or  if  a  common  perfon  hath  an 
advowfon  appendant,  and  a  ftranger  prefents  his  clerk^ 
who  is  in  by  fix  months  ;  in  both  thefe  cafes,  the  advow- 
fon is  made  difappendant ;  but  yet,  if  in  the  firft  cafe  the 
land  aliened  is  recovered  by  tenant  in  tail,  and  in  the 
fecond  cafe  the  rightful  patron  recovers,  the  appendancy 
returns  [c] :  5.  Where  an  advowfon  is  appendant  to  a  ma- 
nor, and  the  owner  mortgages  the  manor  in  fee,  except- 
ing the  advowfon,  by  this  means  it  is  become  in  grofs ; 
but  if  the  money  be  paid  pun£iually  at  the  day,  then  it  is 
become  appendant  again,  and  if  it  is  paid  after  the  day, 
it  is  appendant  in  reputation,  and  may  pafs  by  the  name  of 
an  advowfon  append<tnt,  in  a  grant  or  other  conveyance, 
though  in  reality  the  appendancy  is  defiroyed  ;  for  if  it  is 
fevered  one  inftant  from  the  manor  by  the  ad  of  the  party, 
it  is  then  in  grofs,  and  not  appendant  {d) :    6.  So  where 

{a)  Het.  14.     £f«/r.  88.   S.C. 

{b)  3  Salk.  25.  40. 

\c)  I  Infi.  333.  b.  Hsb,  140.  But  the  ftat.  7  Jn.  r.  iS. 
provides,  that  do  ufurpation  ihall  difplace  the  cftate  of  the 
patron.     See  twfra,  %4m 

(J)  3  Salb.  24.     I  i^^«.  198. 

the 
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of  a  manor,  to  which  *a   iJvowfan  wu  ap- 

acczpn  a  fine  of  the  adrowfon,  with  a  giant  4nd 

oi  cvtty  (ccond  turn;    now,  fur   fuch   turn 

R  ia  in  groTt,    but  fot  other  lurug  the  uf  pen- 

■ntiauei:    but  it  a  min  levy  a  gue  of  the  ad- 

accepti  a  grant  and  icndcf.  ibc  appeadanqr 

B  gnnc,  bcc«u{c  (huie   wai  au  iuffant  oi  time,  ia 

ii  tMcaiic  (tvcicd  (d) :    7.  So  where  thctc  aie  two 

1  uf  a  manor  to  which  an  adviwfon  it  appood^tn, 

■Bake  paiiiiwn  «f  the  manor,  wilboul  iakin( 

of  the  advowlDO  i   at  every  other  turn  it  ii  flill  ap- 

t ;    but  it  there  had   been  any  exprcfi  exception  of 

>iiwren,  it  would  then  be  in  giof*.   Giiif.  757.    [&) 

in  ibe  ale  nf  the  king,    by  the  flaiutc  of  Pietot 

rcgii,  17  £d.  2.  c.  tj.     If^tn  ibt  iiig  giVith  tr 

k  HmJ  tr  «  maiur  ttili  ibt  affxrlnuMnii   wilhaut  In 

•*^ij'   mtiniM  iw  i»i  itti  #r  wnliiig  if  a4vnv/cnt  »f 

'  I  kM^  tb*y  fall,   itUaging  t»  fub  manir  tr  IhmJ,  «f 

fiht  kimi  rijtrvnb  It  himfii/  fuih  advnufeas,  aiit-l  ibtit 

f  ttkn  pirj'iit  It  bath  itin  tbprvtd  tihrrviiji. 

't  IT  grtiimh\   I>ai  wbcii  he  tiftirith.  ai   in  cafe  of 
ution  oi  a  biDiop'i  icfflpotaltici ;   then  idvowlbfli 
I  witbowi  cxprcfa  mcjition,  or  any  woidi  c^uivalmi 
10  O.  64. 
t  ht  mmit  txprtfi  ai/iHi#n]    Either  by  name,  or  wsh 
rtm-iiuu,  01  «i  /•//;  Atul  f*rft£il),  ot  in  at  ampk 
■md  fsrMf  or  the  like ;   whi^  have  tiecn  adjudgtil 
i{  111   an  expreb  hkduoii  :    becaufe   the  giiDtcn 
'  inquire  what  the  apputicnarccs  weic,  and  in  what 
form  il  was  held  {   autj  foijfinuch  as  the  un- 
'  be  reduced  to  a  certainty  by  inijuiry.  or  cit- 
e  giant  il  food.      10  Ch  64. 
*]  The  law,  in  the  cate  of  a  common  pei- 
t  duwn  by  Rallc,  out  ol  the  4ncirni  boolu: 
isl  of  a  maiiur  to  which  an  aJvowlon  it  ap- 
is  that   man>ir,  withQUi  Cayinf  wilb  ihmp- 
.{aod  much  oiuic  without  naming  the  advowlonj, 
•  adwowfon  fiull  paUj  lor  it  is  paced  of  the  maaor. 
■j  jOr.  60. 

:  right  or  profeMy  which  a  patron  hath  in  aa,  A 
,   will   not  warrant  a  pica  {at  it  ii  in  (cmi>oial  ■ 
ny)  that  he  u  ftifcd  in  hi>  dcncTne  as  of  lecj  but 
,  (cifed  in  fee.     The  reafon  of  which  i>,  becauiethat 


I 


C)  J  SM   M. 


(»)  ,  SM.  Ii. 


10  2Urtiotai(ion« 

isherrcuics  fiTcursr^  noc  dfe  d&mv,  dcacc  ocber  fenre  for 
fte  ritftencicirtt  cf  h:ai  ami  (tb  hauihoiiiy  nor  cui  any 
tkLsz  be  recrvcd  f  ^r  die  fame,  for  ddra^mg  of  chvgcs. 
Aad  ra  cbe  dfe  oc  J^m  Lj^dm  sss  die  ckufca  of  Smtb 
vzgdy  wtrere  dfee  vocds  of  die  leafe  vercL  nwuJuiij^ 
cnsoEsiBLiiu^  prcsxcs*  anu  Mt^vsotngsi^  xo  ne  pfcbcnd  hO" 
hr!*^[T?  \  X  vaa  aii^w^cd  dxos  die  BHovfiM  cdoM  not 
pib  br  t&e  £ai  woris*  becattir  a^  of  dkai  isfified  things 
^mtJt^  vtecfc  (aj  was  tibak)  is  coamrr  lo  the  natwe 
of  SI  advcwlbc,  Rxebrff.     i  imi.  17.  («} 

A!^4{  hcietvy  it  i^pearcdty  faov  cfre  cobuboo  law  doch 
ORcti  fetnoey^  un  aft  coffupc  oaci^aiffa  mst  p^y^iitattoni 
10  aaj  fKQggyg  ;  bft  ikac  a  Ec  perten^  tbc  die  iHfcharge  of 
tSrs  cnrs,  Aoeld  be  prsfe-.isd  &scIt  vishooc  czpedttioo  of 
23T  dirr^.  Nit  fe  caaTcus  kf  t!^e  coaxaoo  lav  in  thb 
pcLSt,  :aat  dx  ptainciiF  ux  a  {aor#  rTM^f  cooU  rtcoycr  no 
datri^  for  c^  Iq&  of  hs  prcsl£:ixtioci,  aocil  the  ftatnie 
of  cbe  13  £dL  I.  c.  5.  Aocf  t!^  is  tlie  reajbo  tliac  goar- 
<!iaa  is  ibcige  ftaH  not  prcfeac  co  an  arfvovfim,  becanfe 
he  can  take  nodiEBg  for  it,  aad  br  coafeqocnce  he  cao- 
not  xccoont  tor  it ;  aai  bv  the  Fav  be  can  meddle  wich 
nothing  cbas  he  canocf  account  fcr.     i  hjl.  17. 

Which  (aid  doSrine,  aod  the  piatn  tendency  thereof, 
are  ezadiv  a^reeibte,  not  on!j  to  the  oatore  of  advi>w« 
fons,  which  are  merely  a  truS  veScd  in  the  hands  of  pa- 
trons br  confeot  of  the  bclhofs  fee  the  good  of  the  chnrch 
aod  relieion ;  but  a!ib  to  dife  cxpre£i  Tetter  of  the  canon 
law,  the  rale  of  which  is,  that  the  right  of  patrtmaget 
being  annexed  to  the  fpirituaky,  caonoc  be  booght  or. 
io\6  ^^).  bo  that  the  nolioo  and  pnftice  of  making  mer* 
chani!i(e  of  ad.owlbos  and  nest  afoidances,  is  not  eafily 
recoficiieJ,  either  10  the  laws  of  the  choreht  or  to  the 
ancient  laws  of  the  land,  or  to  the  nature  of  adfowfcos^ 
confidered  as  trofls  for  the  benefit  of  mem  foah.  Nor 
i!och  it  fellow,  either  from  the  patron's  being  now  ¥clted 
with  that  right  b?  the  common  law,  or  from  its  being 
annexed  to  a  temporal  inheritance,  that  it  is  itfelf  a  ten* 
poral  infaerinnce,  or  ought  (legally  fpeakine)  to  be 
ijdcred  ocnerwife  than  as  a  fpirituid  tmft  ;  fince  it  is 
tain,  that  the  foundation  of  the  right  was  the  conlent  of 


(«)   Hth.  304. 

\h)  Di jurt *uer^ fatrtmatui  mmadtamiu  fMotemuj fi R •  iUm^ rmv* 
faravit,  fcum  imcmpvemiins  Jit  ^ftmdi  jus  pair onatms^  f  ^^>^'* 
riiuali  amntxumj  €%ntraclum  ilUm  irritmm  eft  Jttfr9at»  X.  3. 
38.   16. 

tht 
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the  bifliop;  and  as  to  what  is  called  appcndancy,  it 
amountcth  to  no  more  than  this,  that  a  truft  of  a  fpiritual 
BatnrCy  and  for  fpiritiyal  ends,  fliall  reft  in  the  Tame  per- 
fon  to  whom  the  temporal  inheritance  doth  belong.  For 
the  reparation  of  advowfons  from  the  manors,  and  the 
gianu  of  next  avoidances  and  the  like,  were  fteps  taken 
aiierwards,  and  what  undoubtedly  were  never  thought  of 
bj  the  bifliop  upon  the  fir  ft  conceffion ;  who  had  nothing 
in  his  eye  but  the  encouragement  of  fuch  pious  founda- 
tions, and  a  reafonable  refpeA  to  the  founder  (who  was 
fappofed  to  dwell  there)  in  the  nomination  of  fuch  a 
deik  as  might  be  acceptable  to  himfelf;  under  the  re- 
ftraiaC,   of  being  admitted  or  not  admitted  by  the  bifbop, 

'  The  equity  of  which  union  of  the  advowfon  to  the 
BODor,  feems  to  be  the  foundation  of  that  maxim  of  the 
caaoa  law,  jus  patronaius  tranfit  cum  univerjitate  niji  fpg^ 
dabtr  €xdpiaiur{a)  \  and  of  the  common  law,  that  the 
advowfon  paflcth  with  the  manor  of  courfe,  without  any 
aprefi  words  to  convey  it }  for  though  it  be  otherwife  in 
ilie  cafe  of  the  king,  yet  that  is  upon  the  foot  of  the 
latate  of  Prgrogatha  regis^  and  not  of  the  common  law. 


*^/58. 


o  this  purpofe  it  is  material,  that  the  canon  law  ex- 
pnlily  forbad  the  obtaining  and  procuring  of  next  pre- 
tea^ns  5  as  we  find  in  a  decretal  epiftle  of  pope  Alcx- 
aikr  the  third  to  the  bifliop  of  Exeter  9  upon  which,  the 
nkof  tbelaw  is,  that  he  who  purchafeth  an  advowfon 
a^^  to  be  deprived  thereof.     Gibf.  758.  {h) 

J.  Advowfon  being  an  inheritance  incorporeal,  and  not  How  cniiuUa» 
Ifiiig  in  manual  occupation,  cannot  pafs  by  livery ;  but 
pay  be  granted  by  deed,  or  by  will,  either  for  the  in- 
^'~  ^  ace,  or  for  the  right  of  one  or  more  turns,  or  for  as 
aa  fliall  happen  within  a  time  limited  [c).  But  this 
rule  with  regard  to  advowfons  in  grofs,  next 
,  and  the  like,  is  to  be  underftood  with  two 
ins: 
(i.)  That  it  extends  not  to  ecclefiaftical  perfons  of  any 
;  Hail  or  degree,  who  are  feifed  of  advowfons  in  the  right 

W  X.  3.  38.  7.  iu  cujjr. 

(I)  ^m  emit  jus  futronatms  tit  f^JJit  praftntarifilium  wel  Him 

ytmjtm  futm  mult  ##  primuri  dibit •     lb.  c.  6. 

4r)  That  an  advowfon  in  grofa  cannot  pafi  by  verbal  grants 
Mr.  Cbrifiiam^t  note  to  2  BL  dm,  p,  22. ;  and  that  a  pre- 
aMion  of  a  benefice  of  10/.  in  the  king's  books  ought  now 
kin  writing.    SeclfonciBcei  I.  19. 

of 
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iii  their  churches  j  nor  to  mafters  and  fellows  of  colirgei^ 
nor  to  guardians  of  hofpitais,  who  are  feifed  in  right  of 
their  houfes.:  all  thefe  being  retrained  (ibe  bifliops  by 
the  I  EL  Cm  19.  and  the  refi  by  the  13  ££  £»  10.}  from 
making  any  grants  but  of  things  corporeal,  of  which  a 
icat  or  annual  profit  may  be  referved  ;  and  of  that  lbrt» 
advowfons  and  next  avoidances*  which  are  incorporeil 
and  He  in  grant,  cannot  be.  And  therefore  fuch  granti. 
however  confirmed,  are  vpkl  aigainS  the  fuccefibr ;  though 
they  have  been  adjudged'  to  be  good  againft  the  grantors 
{as  bifliops  deaOf  matter,  or  guardian)  during  thcii  own 
limes  {a), 

(2.)  \V1icre  the  right  of  granting  is  abfolute  and  iadif- 
ptttabk ;  yet  a  grant  cannot  be  made  by  a  common  per- 
ioB,  whilft  the  church  is  voiJ»  fo  as  to  be  entitled  there- 
by to  fuch  void  turn.  For  however  the  avoidance  that 
iball  happen  next  after»  or  the  inheritance  of  the  ad- 
Yowfon,  may  be  granted  when  the  church  is  void ;  the 
void  turn  itfelf  (being  a  mere  fpirituai  thing,  and  ao- 
nexed  to  the  perfon  of  the  patron)  is  not  grantabie :  it 
is  then  (as  the  law  books  fpeak)  a  thing  in  power  and 
authority,  a  thing  in  aclion  and  eflecl ;  the  ixicuiiin  ot 
the  advowfoD,  and  not  the  advswfin.  This  is  the  doArine 
and  language  of  all  the  book« ;  which  alio  fay^  that  if  two 
have  a  grant  of  the  next  avoidance,  aiid  one  relealcth  all 
li^ht  and  title  to  the  other  while  the  church  is  voidj 
fuch  releafe  for  the  fame  reafv>n  b  void.  But  all  this  is 
to  be  uur.erftood  of  common  perfons  only^  and  not  of  the 
king  \  wbofe  grant,  of  a  void  turn  hath  been  adjudged  to 
be  good.     Gil/.-js^*     JVatf.  c.  \o.  [h) 

Aod  with  rtfpcct  to  cUrgytntn  in  particular,  it  is  enaAed 
by  the  12  An,  yi.  2.  c.  12.  as  follows :    U^birtdi  fomt  §f   . 
ihe  cl  rgy  hime  prscured  pfef^rmiKU  fo^  tbemfelutSj   by  hkjiwg 
tCiit/Lijlical  litfings^  ami  uhtrs  h^ve  btin  ihtrAj  dijcouragtii 
it  is  inoiitd^  That  if  any  pt^jsn  jhall  fir  any  fum  9/  msmij^   ^ 
Wuierd^  lifty  frtfit^  cr  advantagty  dirtily  er  ifulire£ily^  %rfv    . 


(a)  Cro.  Eiiz.  207.  690. 

(b)  Dytr  26.  «.  262.  b.  Cro.  Elivu  1 73.  3  Barm  1519. 
whfre  the  true  reafon  is  faid  to  bs  the  danger  of  fimoajr.  See 
4ifonc6cc>  I.  s.  But  in  Grsy  and  Hrjtab,  Lord  Hard^fkg 
was  of  o^'tnkm,  that  the  fale  of  an  adTowfoo^  dnriag  the 
vacancy,  :i  not  wrthtn  tbe  ftatute  of  fimoey,  hat  is  void  et 
the  ccmnen  law  ;  though  tf  more  money  had  been  givta  by 
fraf^n  of  the  racancy,  it  might  be  within  the  (latoce.      .4^* 

;68.    Sce*{mon?,'lI.  u  and  Scnc6cc,  I.  i. 


sr  fy  reafin  of  any  promt fe^  agreemtnt^  gfdnt,  lonJ^  coVinait\ 

or  oiber  ajfuranto  of  or  for  any  fum  of  moneys   reward^  gift^ 

fnpt^  or  benrfit  wbatfitvtr^  dWeSlly  or  indire^ly^  in  his  o^n 

aunr,  cr  Jn  thi  nann  of  any  othir  pirf-n^  take^  procure ^  or  ac- 

afi  the  fiixi  avoidance  of  or  prefentation  to  any  benefice  with 

tMTO  offiuls^  dignity \  prebend^  or  living  ecclefiafticaly  and  Jhall 

k  prefonted  or  coUated  thereupon  \  every  fucb  prefentation  Of 

oBation^  and  iVtry  admijjion^  inftitution^  inveftiture^  and  in^ 

iniBion  upon  the  fame y  Jhall  be  utterly  void^  fruflrate^  andofnO 

offe&  im  laWf  and  futh  agretment  Jhall  be  deemed  afunmiacal 

uoiraii  ;  and  it  Jhall  be  lawful  for  the  quien^  her  heirs  and 

fmceffors^  toprefent  or  collate  unto^  or  give  or  bejlow  every  fuch 

heaefiiOf  dignity^  prebend,  and  living  tccUfiaJiicai^  for  that  oni 

tmo  or  totrn  only ;  and  the  perfon  fo  corruptly  takingy  procuring^ 

r  asiopting  areyfucb  benefia^  f^^g^'^ty^  prebend,  or  living,  Jhall 

fhirntpon  and  from  thenceforth  he  adjudged  a  difabled  per  Jon  in 

km  to  have  and  enjoy  the  famc^  Lnk  Jhall  alfo  be  fubjeSf  to  any 

fuufi)ment^  pain  or  penalty^  limited,  prejcribed^  or  infiiltd  by 

At  laws  tcthfioJlicaU  in  like  manner  as  if  fuch  corrupt  agree'^ 

mmt.bad  beon  made  after  fuch  benefice,  dignity,  prehend,  or 

Bniag  tccleftaflical,  bad  become  vaiont ;  any  law  orjlatuie  to 

the  eoHtrary  tn  any  wife  mtwith/landing* 

But  ibis  aA  being  only  rcliric^ive  upon  clergymen,  all 
•Cber  perfons  continue  to  purchafe  next  avoidancet  as  cbey 
id  before,  and  prefent  chereunto  as  they  think  proper. 

6»  As  to  advowfons  in  grofs,  there  cannot  be  any  de-  H<«w  ir-heriti-d 
bDt  thereof  from  the  brother  lo  the  fifter  of  the  intire  »'W"i*«««^* 
Hood,  but  the  fame  fliaH  defcend  to  the  bri)ther  of  the 
Idf  blood,  unlefs  the  firft  had  prefenied  to  it  in  his  life* 
and  then,  it  (hall  defcend  to  the  fifter,  flie  being  the 

It  heir  of  the  intire  blood,     ff^atf  c.  8.  {a) 

So  if  one  be  fe'ifed  of  an  ad  vow  Ton  in  fee,  and  the 
church  doth  become  void,  the  void  turn  is  a  chattel  | 
nd  if  the  patron  dieth  before  he  doth  prefent,  the  avoid- 
aace  doth  not  go  to  his  heir,  but  to  his  executor,     ft^atj* 

Bat  if  the  incumbent  nf  a  church  be  alfo  feifed  in  fee 
af  the  advowfon  of  the  fame  church,  and  die,  his  heir» 


••^■^ 


^)  The  latter  cafe  is  governed  by  the  msxiro  Pc£'eJJiofratrii 
4o  jiodo Jimfiici  facet  fororem  e£e  her e dim  \  but  in  the  toroier, 
^hfOtaer,  not  having  been  adualJy  fcifcd,  does  not  tranfmit 
ila  iahcriiance  to  the  iillcr.     Co.  Lit,  15.  ^.     x  Rep*  41.  h. 

-fi^  C#.  Lit.  388.  a,  ^  Leen.  109.  F.  N.  £.  34.  a.  But 
I  u  to  he  underdood  of  prefencacive  benefices,  for  in  a  do- 

Hive  foch  void  tura  dcfcc&ds  to  the  heir,     a  Pfilf  150.    See 

imttxt,  5. 

6  and 
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f  J  tzjc  vje  arwzxcinee  car  be  £lL2  ^  not  cade  to  be 
fevcrtd  froo  sbe  a^io«Sxi  &efc«^  h  c^&nii  to  rhe  hor, 
aoJ  Tffi^d  ra  dae  cxeraBor  ;  %€Z  hatm  ihc  mmdmoe  sad 
drfcccs  to  i^x  bdir  fcappcnirg  2:  ifce  &ae  icftMC,  ikc  tide 
csf  cfee  heir  Bui',  be  jwefECTcd  u  tbe  acre  tinciK  ind  wor* 

Mjf  bc4cvBU      '7.  Bf  US  «(3  ai:d  atAxTcat,  ibe  ri|rbc  of  prdeatiag 
kfj  viiu  ts  :be  next  avoiaaoct,  or  ibe  inhariiaace  of  aa  asffovfm. 

f&27  be  derrft^  10  uij  perjbn  ;  aad  if  foch  driile  be  andc 
t?  cfse  ioctioibcnc  cf  the  cbarcb,  tbe  ioberfeaoce  of  the 
iitrowCr,^  be.ng  10  htn,  i:  is  good  tboogb  ^e  tfie  iacooi- 
ler.r ;  for  altbragh  tbe  tcftaOKOC  bub  00  tSA  boc  bj  tbe 
d»rk  of  ViC  uS^ior,  jet  it  hatb  ao  iaccpiioa  in  hb  life- 
t:rx;e.  And  (o  it  ii,  thoogh  be  appoint bj  bb  viB  vbo fliaU 
be  prtlefi!ei  br  the  eaccators,  or  tkat  oae  csecator  fliall 
prefcnt  the  other,  or  doth  dcrife  that  his  executors  fluU 
grant  che  ad  ro  a  fen  to  facb  a  ana.     ffatfm  r.  10. 

But  bj  a  general  derife  of  loMdt^  an  alvowfim  ia  ptA 

«ri:I  not  pa's  i  but  bjr  the  words  frammi  mmd htnUtmrngaiM 

it  will,  for  ao  adTOwfbo  it  an  hcrcditaaienc.    3  Aikyu 

460. 

Air^iomxA         8.  Where  theie  are  dirert  patrons,  and  thcj  vary  in 

••fy^*"*       their  prefentment ;  if  they  be  joiatenaats,  or  tenants  in 

zcaMu^'cJI^  commoo  of  the  patronage,  the  ordinary  is  not  bound  to 

admit  any  of  their  cicrks;  and  if  tbe  fix  months  paft,  then 

he  may  prefent  by  the  lapfe;    but  he  may  not  prefent 

within  the  fix  montbi,  for  if  he  do^  they  may  agree  and 

bring  a  quare  iropedit  againft  him,  and  remove  his  clerk, 

and  fo  the  ordinary  fliall  be  a  diflurber.    Dr.  &  Su  km  2» 

€.  30.  (*) 

(41)  3  Ltv.  47, 

\h)  I  Rajm.  \^,  A  patron  if  faid  to  be  diftarbed  in  prc- 
fenting^  either  wteo  the  biihop  hath  admitted  and  inftitatcd  a 
clerk  apoa  the  prefeataieBt  of  another  pretended  ptron,  or 
when  the  bifliop  will  not  admit  the  patron's  clerk  prefcnied 
to  him ;  hot  if  the  ordinary  hath  meialy  filled  the  chocch  by 
a  wrongful  c^UatUn^  the  patron  u  not  thereby  diftnrbed  ;  bat 
he  moft  adually  prefent*  and  the  ordinary  ■  aft  rcfofe  to  admit 
hif  clerk  before  the  patron  can  bring  his  aAion ;  for  thongh  the 
ordiosry  hath  collaced,  yet  the  true  patron  may  prefent  to  the 
fiime  ordinary,  and  he  msy  inftitate  the  clerk»  ftc.»  and  then 
the  tvro  clerks,  in  trefpafs,  ejeAment»  or  aflize,  (hall  try  whd 
haih  the  bctUr  title.    CompUu  hcMmt.  938.    FUw.  500. 

And 
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And  by  the  canon  law,'  where  divers  did  prefent,  J>cing 
cither  coparceners,  jointenants,  or  tenants  in  commoD, 
the  bifliopt  if  he  plcafed,  might  judge  of  the  fitneft  of 
the  derks,  and  choofe  which  of  them  he  would.    Gibf. 


i<^') 


bj  the  common  law,  if  the  patrons  have  the  pa- 
tronage by  deficent,  as  coparceners  \  then  is  the  ordinary 
bound  to  admit  the  clerk  of  the  elder  After ;  for  the  eldeft 
Ihall  have  the  preference  in  the  law,  if  (he  will ;  and  then 
at  the  next  avoidance,  the  next  fifter  fliall  prefent,  and  fo 
by  tarns  one  fifter  after  another,  till  all  the  fifters  or  their 
hein  have  prefcnted ;  and  then  the  eldeft  fifter  fliall  begin 
again  ;  and  this  is  called  a  prefenting  by  turn  \  and  ic 
hddeth  alway  between  coparceners  ot  an  advowfon,  ex- 
cept they  agree  to  prefent  together,  or  that  they  agree  by 
compofition  to  prefent  in  fome  other  manner ;  and  if  they 
do  Ih,  the  agreement  muft  ftand.  But  if  after  the  death  of 
the  common  anceftor  the  church  voideth,  and  the  eldeft 
fificr  prefenteth  together  with  another  of  the  fifters,  and 
the  other  fifters  tvtxy  one  in  their  own  name  or  together ; 
10  that  ca(e  the  ordinary  is  not  bound  to  receive  any  of 
dieir  clerks,  but  may  fufier  the  church  to  lapfe :  for  he 
fliaU  not  be  bound  to  receive  the  clerk  of  the  eldeft  fifter 
bat  where  file  prelenteth  in  her  own  name,  i  InJI.  i86. 
243.     a  Inft.  364. 

And  in  this  caie,  where  the  patrons  vary  in  prefent- 
aient,  the  church  is  not  properly  faid  to  be  litigious,  lb 
that  the  ordinary  fliall  be  bound  at  his  peril  to  dired  a 
writ  to  inquire  of  the  right  of  patronage,  for  that  writ 
Beth,  where  two  prefent  by  feveral  titles ;  but  thefe  pa- 
tnos  prefent  all  in  one  title,  and  therefore  the  ordinary 
maj  fufier  it  to  pafs,  if  he  will,  into  the  lapfe.  Dr.  &  St. 
i.  %•  £0  30. 

And  the  privilege  of  the  elder  fifter  to  prefent  firft  in 
twn,  goes  to  her  affignee :  as  in  the  cafe  of  Bullgr  and 
the  Biuop  of  ExetiTf  Die.  la,  1749*  '^^^  t^^iXt  of  an 
advovbn  defcended  to  two  daughters  as  parceners.  The 
dorch  became  vacant  twice  in  their  time,  and  both  joined 
:  IB  prefentation.  The  elder  marries,  fettles  her  own  eftate 
{a  the  common  way,  and  dies.  The  other  daughter,  be- 
ton  ic  became  vacant  again,  marries  and  makes  a  fettle- 
■ent  of  her  part.  A  vacancy  happening,  Butltr  the  huf- 
hand  of  the  elder,  intitled  to  her  eftate  as  tenant  by  cour- 

''  {a)  JT.  3.  38.  3. 

tefy. 
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leTy,  or  mder  ihe  fctdemfnt,  claims  as  in  ber  ftmi,  ind  pre- 
Cents.  Bat  the  bifliop  6t\t€b  thcrcfo,  bccaufe  the  yoanger 
fitter  and  ber  hoftjodt  daiming  an  equal  right  to  prefent- 
ation  as  tenants  in  common,  did  not  join.  So  that  there 
being  a  litigation,  he  was  willing  to  admit  the  perion  sp» 
pearing  to  have  right  in  courts  of  law.  Bf  Mr.  Baroa 
Clarke  in  the  abfence  of  the  mafter  of  die  rolls :  I  hate 
always  thought,  that  the  many  alternate  prefentationt  in 
this  kingdom,  muft  have  arifen  from  eftales  defccnding 
in  partenary*  where  advowfons  are  upon  them.  It  is  the 
only  eRate  that  I  know  of,  which  in  coarle,  and  bj  ope- 
ration of  law  ODly,  falls  on  feteral  perfons  aiaking  bat 
one  heir,  without  the  interwotion  of  conveyances  by  will 
or  otherwife  of  the  owner  of  the  eftate;  which  makes  itt 
although  in  fome  inftanccs  partaking  of  a  tenancy  incooi- 
moo,  different  from  that  and  from  a  jointenancyy  which 
are  made  by  conveyance,  and  defcendible  in  a  diflferent 
maimer.  An  advowfon  is  a  particular  fort  of  an  eftate 
fo  defcendible.  And  u  it  is  impolEble  to  be  divided  into 
parts  fo  as  to  be  enjoyed  feparately,  it  is  natnral  to  follow 
the  courfe  that  has  been  prafiifed,  diat  each  parcener 
fhould  have  a  turn  to  prefent,  and  to  prevent  coofiilioa 
begin  with  the  eldcft.  And  in  all  the  cafes  where  difpntes 
have  arifen,  whether  the  alienee  of  the  elder  filler  Ihoutd 
h^ve  the  fame  privilege,  or  whether  it  fhould  go  to  the 
next  fitter,  it  hath  been  determined  in  favour  of  the 
alienee,     i  /^iz/y,  340. 

fNote,  Coparcemrs  are,  where  lands  defcend  to  daugfi* 
ters,  fifters,  or  other  females  of  kin  in  equal  degree; 
thefe  are  but  as  one  heir  to  their  anceftor;  and  they  or 
their  heirs  refpedively  hold  the  lands  together,  till  a  par- 
tition is  made,  either  by  mutual  confent,  or  by  the  wnr 
de  pa/titione  facienda.  yainunants  are,  where  lands  are 
conve\cd  to  two  perfons,  or  more,  jointly  j  and  thefe 
muft  jointly  plead  and  fue,  as  coparceners  muft  do ;  but 
joimcnants  have  a  fole  and  peculiar  quality  of  furvivor- 
fhip,  fo  as  when  one  of  them  dies  the  fnrvivor  or  furvi- 
vofs  (hall  have  the  whole.  Tntrnm  in  emwmam  are  thcy« 
who  have  lands  by  feveral  titles,  and  not  by  a  joint  title, 
and  none  of  them  knoweth  his  feveral  parr,  but  they  oc- 
cupy and  take  the  profits  in  common.] 

By  the  13 £^.  i.yf.  1.  r. 5.  When  an  advowfoa  de- 
fcendeth  unto  parceners,  though  one  prefent  twice,  and 
oi'urpeth  upon  bis  coheir ;  yet  he  -that  was  negligent  AmU 
not  be  clearly  barred,  but  another  ttmc  ihall  have  bis  turn 
to  prefent  when  it  falletb.    A  c. 
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The  clerk  of  a  coparcener,  being  once  complete  in- 
cuBibcnr,  though  he  is  afterwards  deprived,  the  turn  is  ferv- 
ed;  and  fo  it  is  where  by  rep.fon  of  fooie  incapacity  the  in- 
fiitution  was.voidable  by  fcntcnce  declaratory,  but  not  void 
(as  hath  been  held,  in  cafe  a  layman  is  prefcnteJ)  ;  be- 
caufe  the  church  is  full,  until  fuch  fentence  comes.  But 
if,  after  prefentatic  n,  inftitution,  and  indudion,'the  church 
remains  not  only  voiddble,  but  by  fpecial  declaration  of 
the  law  merely  at.d  a£tual4y  void  (as  for  not  reading  the 
articles,  or  the  like)  ;  there  the  turn  is  not  ferved,  but 
the  prefentor  may  prefent  again,  lecaufe  the  church  was 
never  full.     5  Co.  102.    Gibf,  765. 

If  a  perfon  prefented  by  a  coparcener,  is  incumbent, 
and  deprived,  and  the  next  preiVnts ;  ootwithftanding  that 
the  fecond  is  complete  incumbent,  yet  if  he  is  deprived, 
and  Che  firft  reRored,  the  turn  is  not  ferved  ;  becaufe  the 
reBoring  of  the;  firfl:  is  a  ricontinuing  of  his  incumbency 
upon  the  foot  of  the  former  prefecitation,  inflitution,  and 
induAion;  who  alfo  dying  incumbent,  will  be  the  iaft 
prefeocee.     5^9.102.    Gilflyts 

By  the  ftatuie  of  they  An.  c,  18.     If  coi>^rceiers^  or 

janUMnts,  or  tenants  in  common^  be  JiiJ'eJ  of  ary  eJiaU  of  in' 

htfit^nct  in  the  advnxijon  of  any  church  or  vie  iroge^  or  othtr 

Mtlefiqftical promotisn^  and  a  partition  fljall  le  n.aae  btiween 

them  toprtfent  by  tufns\  theriupon  every  one  fi: all  b:  taken  and 

tiJMH^/d  to  be  fifed  of  his  or  itr  jepmate  part  cf  the  a:iVOiv- 

fi^  to  pnfnt  in  Lis  or  her  tutn  ;  as  if  there  U  inOf  a*ui  thtj 

MAkefmb  partiticHj  each  Ml  be  jaid  to  be  fifcu^  t^e  cn-^  of 

tbi  ossi  moiety  to  pre/eta  in  the  firji  turn^  the  oil)*r  cf  the  rther 

wmetj  to  prefent  in  ti)C  Jecond  tutn\  in  like  manucr^  if  t'nre 

be  tbree^  four^  or  mere^  evtry  o^iej.h.uli  be  faid  to  be  Jeijed  of 

'i  or  her  part^  and  to  prejent  in  his  cr  h/r  turn. 

And  by  the  ftatute  of  the  13  Ed.  i.  ft.  i.  c.  5,     S^me* 

s  wvbitt  an  agreement  is  imide  i^etween  mar.y  Jr.ini'iu-'  cne 

miwwfon^  and  inr oiled  before  tleju/iUes  in  the  roll,  a  b\  fini\ 

imthisform^  that  cne  Jl)ul!  prejtnt  the  fit Ji  //W,  ahti  ut  itj^ 

avoidance  amthtry  and  the  third  time  another^  and  fo  of 

in  cafe  there  be  many  \  an4  when  one  hath  prijttedj 

bad  his  prefent atiorf^  uhich  he  ought  to  have  acco'dtrt-^  to 

An  firm  cf  their  egrcemiht  and  fine  ^  and  at  the  n,xt  avot  dunce 

beU  whom  the  fecond  prejentaticn  tetongeth  is  d.liurb'd  hv  any 

JShtf  was  party  to  the  fiid  fine^  or  by  hwe  other  in  his  jh:ad  \ 

'ii  it  provided  J  that  fr\.m  hcnafaft'o  they  th^tt  I  e  jo  dijlurbed 

Ittf  have  ho  need  to  fut  a  qua  re  inip-iiir,  but  foull  ^fj^^t  to 

hi  roll  or  fie ;  and  if  the  jnid  t-;/?.  crd  or  ogret-ment  le  found 

9  the  roll  cr  fine ^  then  theJlerijffl)aUbe  cc/imanded,  that  he 

Vol.  I.  C  give 


give  kn§wteige  unto  ihi  dlfturber^  that  he  be  readf  of  fime 
Jbirt  dayy  ctmtainini  the  /pace  of  fifteen  days  or  tbrte  vfteks 
(as  thi  place  happenfh  to  he  near  or  f.^r)  for  to  Jbtw  if  be  emn 
ttile^e  any  things  tzh-  njcre  the  forty  that  is  difiurbed  §ugbi 
not  to  prefent :  end  if  ht  come  not,  or  ferafiventkre  doth  mnr 
and  can  allege  nothing  to  bar  the  party  of  his  prgfmtation  §y 
reafon  cf  any  dad  rn^fle  or  written  fince  the  firu  was  madt  §r 
inrolUd^  he  Jhull  le.zvir  his  prejentaticn  tSfith  his  damaget. 

And  this  exteridcth,  as  well  to  Grangers  of  blood,  ai 
Co  coparceners  that  are  privy  in  blood  ;  and  if  one  of  the 
parties  or  his  heif?,  or  any  ftr anger  ufurp  in-  the  turn  of 
anothrr,  the  party  wroi^ged  is  not  driven  to  his  qteare  im* 
pedit  \  for  it  may  br,  th<it  the  quare  impedit^  or  affife  of 
darrein  prefentment^  may  fail ;  and  yet  he  may  havjc  rcme^ 
dy  by  this  act;  for  albeit  there  be  a  plenarty  by  fix  moiiHis^ 
yet  the  party  may  have  z.  fire  facias  upon  the  roll  or  fine, 
and  therein  recover  the  prtfentation  and  damages.  %  Itift, 
36T. 

In  the  cafe  of  the  bifhop  of  Salifbury  and  Philips^  At* 
1 1  //^.,  where  two  were  feifed  in  fee  of  the  advowfen  in 
grofs  as  jointenants,  and  by  indenture  agreed  from  ihence* 
forth  to  be  feilcd  thereof  as  tenants  in  commoo,  and  not 
as  jointenants,  fo  as  they  and  their  refpedive  hdrt  fhould 
prefent  feveraliy  and  by  turns;  Hoit^  Chief  Juftice,  faid^ 
that  a  compofition  might  be,  either  by  record  or  by  deed» 
or  by  parol :  that  after  the  fir  (I  way,  if  one  prefent,  the 
Cither  was  not  by  an  ufurpation  put  to  a  quare  impcdit^ 
that  by  the  fecond  way  the  comp  frrion  is  good,  and  if  it 
be  once  executed  on  all  fidrs,  he  that  brings  a  quare  im* 
pedit  need  not  mention  the  compofition^  which  jfiiews  the 
very  right  and  inheritance  to  be  ^c^trtA^  and  that  a  Irpa- 
rate  rntereft  is  veHed  \x\  f  ach,  to  prefent  alternately  ;  that 
the  third  way,  may  be  between  parceners,  but  between 
Grangers  in  blood  compofiMon  cannot  be  without  detd« 
Gibf  764.  I  Salt.  43.  Carth.  505. 
Aafowfoointbe'  <i  At  1700,  Atnhufft  and  Dawling.  The  defrndanft 
mortgator.  having  murtg^jicd  the  manor  of  Thunderfley  to  which  an 
advowfon  was  appendant,  to  the  plaintiff,  who  brought 
the  bill  to  foreclofe,  the  chu:ch  became  void  ;  the  defend- 
MTt  moved  the  court  for  an  injimdlion  to  (lay  the  pro- 
ceedings in  a  quare  impeJit  brought  by  the  plaintiff.  Bj 
the  court :  A^thouoh  the  defendant  DawFing  hath  no 
bill,  yet  being  reidy  an^l  rfFering  to  pay  the  principalt 
intcreft,  and  coH$ ;  it  the  p!aintilF  will  net  accept  hit 
money,  intereft  (hall  ceale,  and  an  injunfiion  fhall  be  to 
Ray  proceedings   in  the  qiare  impedit ;    for  the   mort* 

gagec 
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__  e  CUT  mice  no  fifofit  \tj  picfentlng  to  the  church,  nor 

n  aEcount  for  tay  value  ta  rcfped  thcrcgf,  tu  fink  at 

t  hi)  dcbc ;  and  Ibc  moitgagec  thererore  in  that  cife, 

a  toredoface,  it  but  in  ibe  nature  of  a  irunee  Tor  the 

ngagor.  ■        ftnd  the  tike  order  wa»  made  between  '/^ 

I  tTioci  where  the  i)cfcn<lant  had  an  injundtion  agjinft 

e  plaintiff,  to  Oiy  hit  ptcrenitng  to  a  church,  that  be- 

K  vacant  pending  the  fuit.     iVirtt.  401. 

f  So  in  ihc  ci<e  of  Gulh  and  5//^,   J/.  7  G.      It  is  a  rule 

I  eqtritr,  that  though  in  the  cafe  of  a  mortgage  in  fee 

'  t  Irpl  right  of  (trefi-niaiion  is  vcAcd  in  the  moitgjaee  1 

E  llwy  vrill  iniernipt  that  prerenrii inn,  and  compel  the 

idtnarr  to  intliiuie  the  clnk  vf  ihc  mottga;;ot  »ay  time 

t  fofcciorure  (  it  not  being  any  put  of  (he  piolits  of 

r  e6a(r.      &tr.  4.03.  («) 

\  H.    1716.    OtrJinrr   and  Gri^ib.     Samuel  Gardiner, 

I  (iJaioiiff**  faiber,  being  pofleficH  of  a  long  term  for 

toe  frail  of  the  aovowfon  of  Eckington,   made  a 

^     t  (hereof  to  ihc  defendant  by  way  of  allignmcnc 

pibc  lenn,    upnn  cundiliun  10  be  void  on  payment  of  the 

{■ge-money  sikJ  imeicfl  al  the  end  of  the  year,  and 

a  covenant  in  the  mortgage-deed,  that  on  every 

tance   nf  t^e  church   (ti<:   mortgagee   fbould    prefcnr. 

nl  yean  after  the  moitgagui  dtrd.      It  wai  admitted 

•  lotd  rhanccllor,   and  by  the  caunfcl  on  both   fidci, 

e  be  a  mortj[i|c  made  of  a  manor,  and  ao  ad' 

ippendant,   bcforr   the     mnrtgage    i*    forec}i>Snt, 

t  innxgieee  be  in  poUeiBon.)  yet  the  rooftga- 

refent  rl  incchurd)  becomei  void;    foi  the  pte- 

}tH  til  btf  piemiTMd  to  y^eld   no  proAl,   and  conle- 

f  cann^  be  accnunii^d  foi.     t>ui  itie  cafe  here  wai 

4tSdtff:fi    nothing  being  nioitgagcd   here  but  the  ad- 

a  :   So  that  the  mongaKre  could  have  no  oihrr  faiiC- 

Iton,   ihin   hf  pfovidin|;  fur  a  child   rcliliun  or  ftienii, 

■  itic  chur^h'i  becoming  void  1  and  ihe  raihet  for  thai  it 

[picTi  agreement  in  the  mortgage  deed,  that  aa 

I  a*  Uie  chjich  (biiuld  become  vuid,  the  mortgagee 

d  pttfcnt :  which  expicfi'  agteemcnt  woalJ  be  good 

B  in  cafe  tif  a   mojigi  c  of  a  manor  with  an  advowfon 

,  and  thH  wji  ilill  llronger,  as  it  was  io  ibc 

eaf  ■  prffhing  ic*m,  whrre  every  picfentceor  incum- 

*ould  tijve  an  eilAte  for  life  in  the  church :  to  which 

E  court,   though  they   ga<e   no  opinion,  jret  leemcd  tu 


(<]  Caw.  Rff.  J«. 

Ci 


20  :sb))ottt(btt* 

incline.  Rut  it  appearing,  chat  this  bill  againft  the  nxorl- 
gazceand  h^  prefcntee  was  brought  fcven  moatbs  after 
inftitijiion,  the  lord  chancellor  difonified  the  bill  i  decUr- 
ing,  chat  as  a  quare  impedii  was  confined  to  Che  fix  montha 
afcsr  the  death  of  rhe  I  aft  incumbent,  fo  the  biil  fedoDg 
to  compel  the  defer dant  co  rcii;:n,  and  confequendy  to 
ceprive  him  of  his  living,  ought  by  the  fame  rcafen  to  be 
Jimited  to  the  fame  time ;  and  the  relieving  againft  this 
would  be  to  relieve  againft  an  2A  of  parliament,  which 
haJ  pundually  been  obferved  for  fome  hundreds  of  years, 
cVer  fmce  the  13  Ed.  1.  and  that  the  fix  months  ticne 
ouVnc  to  be  as  much  obrerved  here  as  at  law,  in  regard  it 
ten  'cth  to  the  peace  of  tne  church  :  indeed,  had  a  quare 
impcdit  been  brought  within  the  fix  months,  and  the  bill 
been  preferred  after  the  fix  monchs,  the  court  mtgbC,  on  a 
proper  c^'fe,  give  diredions  in  aid  of  the  quate  iropedit, 
that  the  mortgage  (hould  not  be  given  in  evidence;  but 
here  there  was  no  quare  imped  it  brought,  and  the  bill 
came  ouc  of  time.  Wherefore  by  the  court:  Difmifs  the 
bill  21  s  ro  that  p^rt  which  ferlcs  to  compel  the  defendant  to 
teflon  his  living ;  but  let  the  plaintiff  redeem  the  mort- 
gage,  on  payment  of  principal,  iniereft,  and  cofls.  2  P» 
IViU.  40.|.  (a) 

Aug.  II,  1747.  Afc£kenxU  and  Rcbinfin,  A  petition 
was  p:efented  en  behalf  of  a  mortgager,  that  the  mortgagee 
of  a  naKed  advowfon  (hould  accept  of  his  nominee,  and 
prefent  him  upon  an  avoidance,  the  incumbent  being 
dead.  On  behalf  of  the  mortgagee  it  was  infiftcd,  that  as 
there  was  a  large  arrear  cf  intereft,  he  ought  to  pre&ntt 
if  any  advantage  accrues  from  it.  And  for  this  purpofe 
was  cited  the  c-fe  of  Ga*  Jimr  ind  Griffith, ^^-^^^y  the  lord 
chancelJor  Hardw'uke:  I  am  of  opinion  that  the  mort- 
gagor ought  to  nominate;  and  that  it  is  not  prefumed 
any  pecuniary  advantage  is  made  of  a  prcfentation.  To 
be  fure,  thefe  are  but  fl^m!er  fecurities  ;  but  the  mort- 
gagee fhould  have  confidercd  it  before  he  lent  his  money  ; 
and  indead  of  a  bill  of  foreclofure,  as  he  hath  done  in 
this  cafe,  he  fhould  have  prayed  a  fale  of  the  advowfon. 
The  next  day  be  mentioned  thai  he  was  not  quite  clear 
as  to  this  point,  and  that  he  had  looked  into  the  cafe  of 
Gardiner  and  Griffith^  according  to  the  &*te  of  it  in  the 
houfe  of  lords,  where  the  decree  of  lord  chancellor  King 

(a)  This  decree  was  affirmed  on  appeal  co  the  boafe  of 
lords.     6ee  3  JtL  559^ 

was 
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WIS  affirmed.  He  faid  that  was  a  mixed  cafe,  and  that 
he  doubted  himfclf  whether  a  covenant  that  the  mortgagee 
fliottid  prefent  (as  was  the  cafe  there)  was  not  void,  being; 
B  ftipulaUon  for  fomething  more  than  the  principal  and 
iotereft,  and  the  mortgagee  cannot  account  for  the  pre- 
(entation.  He  adjourned  it  for  further  confideration  to  the 
next  day  of  petitions.  On  which  day  this  petition  came 
on  again.     And  the  mortgagee  not  being  able  to  find  any  i 

precedent  in  his  favour,  g^ve  up  the  point  of  prefenting, 
and  anorder  was  made  that  the  mortgagor  (hould  be  at 
liberty  to  prefent,  and  the  mortgagee  was  obliged  to  accept 
of  ibe  mortgagor's  nominee.     2  Atkym^  559. 

10.  If  a  woman  that  hath  an  adyowfon,  or  part  of  an  Ailvowfja  ?o 
advowfon,  to  her  and  her  heirs,  doth  take  an  huftand  ;♦«"««  b/ couiu- 
tile  bulband  may  not  only  prefent  jointly  with  his  wife»  ^' 
doring  the  coverture,  but  alfo  having  ifllie  by  her,  after 
her  death  (though  the  right  of  patronage;  fo  far  as  it  was 
in  the  wi^e,  dcfcends  to  her  heir ;  and  though  the  wife 
did  never  prefent  to  it,  iut  died  before  the  church  voided) 
Ae  fight  of  prefenting  during  the  hufband's  life  is  lodged 
iobim,  as  tenant  by  courtefy>  though  his  wife  had  but  a 
fetfin  in  law,  becaufe  he  could  by  no  induflry  attain  to 
any  other  feifin  («}.     And  if  the  church,  in  this  cafe  of  the 
huft^nd,  void  during  his  life,  and  then  he  die  before  the 
cbarch  is  filled;  yet  the  heir  (hall  no*^  have  the  turn,  but 
thebu(band's  executor.     And   if  the  church  being  void, 
tbe  wife  dies,  having  had  no  ifiue,  fo  that  the  hufband  isf 
•DC  tenant  by  courtefy,  yet  he  ihall  prefent  to  the  void 
tarn,     lyatf.  c.  9.  {b) 
\        II.  If  a  man  that  is  feifed  of  an  advowfon  takes  a  wife,  Advowf^n  \n 
I    and  dies;  the  heir  (hall  have  two  prefentments,  and  the '"*'*^  *"  *****•'• 

Mfe  the  third ;  yea,  and  though  the  huiband  in  his  life- 
:  aime  bad  granted  away  the  third  turn  [c) :  that  is,  the  wife 
:  tUBf  in  a  proper  action  recover  the  third  prefentation  as 
fcir  dower,  or  it  may  be  afligned  to  her  for  dower ;  but 
vilhout  fuch  recovery  or  affignment,  the  wife  cannot 
title  to  the  advowfon,  or  to  any  prefentation,  no 
than  (be  can  enter  by  her  own  authority  into  any 
lands  or  tenements  to  which  (he  hath  right  of  dow- 
Or  if  a  manor,  to  which  an  advowfon  is  appendant, 
deCcend  to  an  heir,  and  he  a(Ii';:ns  dower  to  his  mo* 
of  the  third  part  of  the  manor  with  the  appurtenances; 

(«)  Co.  Lit,  29.  a, 

\h)  21  H.  6.  56.  ^.   Br,  Ah,  pre/.^aL  Eg*  zzm. 

{c)  Co.  Lit,  379.  a.    Dy.  35.  ^. 

*^  C  3  (he 
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(he  is  thereby  endowed  of  the  third  part  of  the  advowroii, 

and  maj  have  the  third  prefentmcnt.     li^atf.  c.  9.  (#) 

Advcwfonaflett      12.  il/.  4  G,  2.     RMnf9n%vi6  T^mgi.    In  the  chaocery: 

for  pajacm  of   Upoo  debate  it  was  held,  that  an  advowfon  in  fee  wis 

^^^  real  afiets  in  the  hands  of  the  heir  for  payment  of  debet. 

And  the  decree  was  affirmed  in  the  boiife  of  lords.    Sir* 

879.     Ftmr^  Ailets.  A.  28.  (^) 

Trial  office  13*  If  two  patrons  prefent  to  one  and  the  fame'cherch 

tight  of  aiivow.  by  feveral  tides,  the  church  is  become  litigious;  bccauie 

^iT^rl^  the  biihop  knows  not  which  clerk  to  admit :  and  it  feem-* 

jos  patroMtm.    eth,  that  the  church  is  not  lefs  litigious,  though  they  lioch 

prefent  the  fame  peribn  ;  becaufe  when  the  bilbop  admits 
him  as  the  clerk  of  the  one,  he  puts  the  other  out  of  pol^ 
feffion,  and  confequently  to  his  adion ;  and  the  bifliop 
becomes  a  difiurber,  if  he  who  is  put  out  of  poflcffon 
prove  to  have  the  better  title.     Dig.  p.  i.  c.  3. 

But  if  t\)lo  jointenants  or  tenants  in  common  prefent 
feveral  clerks,  this  doth  not  make  the  church  litigious  i 
for  the  biihop  may  admit  the  clerk  of  which  be  pleafas: 
or  if  they  do  not  agree  and  join  in  ptefc-nting  a  clerk  with- 
in the  fix  months,  the  bi(bop  may  collate.     Id.  {i) 

Alfo  wher^  one  patron  doth  preft  nt  his  clerk  before 
any  other liath  prefented,  the  church  is  not  yet  litigious  i 
therefore  if  the  bifhop  doth  refufe  him,  he  is  a  difturber; 
and  though  another  (hould  afier  prefent,  whereby  the 
chuVch  then  doth  become  litigioi.s,  yet  that  will  not  ex- 
cufe  the  bifliop  from  being  a  diiturbtr  if  the  firft  patron 
be  upon  trial  found  to  have  the  better  title ;  nor  caui  he 
have  the  benefit  of  lapfe,  though  no  iiS^ion  be  brought 
againft  him,  which  makes  it/^fe  for  the  bi(bop  to  receive 
him  that  comes  firft.  But  then  a  queftion  may  be  made. 
How  can  a  church  (the  bilbop  ading  thus  fafely  for  him- 
felf)  ever  become  litigious  ?  and  how  can  it  be  truly  faiid» 
(hat  the  bifliop  may  jufily  refufe  both  clerks  upon  account 
pf  two  feveral  patrons  makine  their  feveral  prefentoienta 
to  him,  unlefs  the  prefentees  fliould  happen  to  tender  tbeir 
prefentments  at  one  and  the  fame  time,  which  is  not 
to  be  fuppofed  ?  In  anfwer  to  which. — It  is  true  that  if 
the  bifliop  doth  unjuftly  refufe  the  clerk  of  the  true  pa- 
tron before  any  other  prefemment  is  made,  although  the« 
church  by  another  perfon's  prefenting  after  doth  become 
litigious,  he  will  not  be  excufed  (the  true  patron  prevail- 

{a)  C:  Lit.  34.  b.  37,         lb)  3  Brtw  P.  C.  C56. 
(r)  Ci.i*.  186.  «. 
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inz  >t  la^r)  from  being  a  difturber ;  but  there  is  t  great 
difference  betwixt  the  bUbop'i  fufpending  the  admiffioa 
and  infticution  of  a  clerk,  and  his  abfoluce  rcfuM  of  hinu 
A  bifliop  is  nor  bound  inftantly  upon  the  prefentmcnt  tenr 
drcd  lo  admit,  if  be  hath  other  bufincG  in  hand,  but  majr 
appoint  the  clerk  to  repair  co  him  at  another  time  to  re-  , 
ceive  admiffipn  and  inftituiion.  And  when  a  perfon  is 
prefeaced  to  hicn,  he  may  take  competent  time  to  examine 
his  fuficjeocy,  and  inquire  and  inform  himfelf  of  his  con- 
fcrfatiofi.  And  by  a  h.  fly  admifBon  of  the  clerk  of  a 
eifturber,  the  biihop  mi^ht  do  great  wrong  in  furprifing 
other  |iacrons  that  have  ri^ht-;  and  the  law  doth  not  fo 
kaftco  Che  bifhop's  proceeding,  but  th^t  he  may  take  con- 
venient cime  to  examine  the  clerk,  that  other  pretendeca 
aa/  take  notice  of  the  vacancy,  ff^u^/.  c.  20«  Dig. 
p.  f .  c.  3.  (a) 

But  in  c#fe  the  patron  feareth  th^t  the  bifliop  will  ad* 
mit  another  clerk,  or  be  not  )et  refolved  of  hi;  clerk,  he 
maj  eater  a  caveat  with  the  biihop  not  to  admit  the  cleric 
of  auiy  other;  aiul  though  thrs  do  not  fo  bind  up  the 
bifliop  that  he  cannot  admit  the  clerk  of  another  perfon^ 
yet  if  the  bifliop  will  prefume  to  do  it  without  a  jus  pa* 
Cronatus,  he  may  bring  himfelf  under  feveral  inconveni- 
ences.     Dig.  p-  1.  C.  3. 

But  a  caveat  entered  during  fhc  life  of  the  incumbent, 
is  uf  no  force.  I'his  was  r^lulved  in  the  cafe  of  HuUhins 
and  Gltvir^  H.  I)  Ja.  where  the  caveat  was  entered  when 
the  incumhenc  lay  /'/  txtfemis^  iind  it  had  b^en  declared 
is  the  fpiriiual  court,  that  the  inllitution  afterwards  given 
was  void  ;  for  fo  is  the  rule  of  the  canon  and  civil  law, 
thai  a  caveat  may  be  entered  where  a  perfon  feareth  a  fu- 
ture damage:  bur  in  this  particular  it  is  of  no  force, 
becaufe  comradiAed  by  the  common  lav.  However, 
where  fuch  fufpcion  is,  that  a  title  may  prpbably  be 
nfurped  upon  jn  avoidance,  it  i»  a  fafe  and  advifable 
CunHe  to  enter  a  caveat  before  »he  incumbent  dies  ;  which 
will  be  a  rcihaint  upon  the  ordinary  from  admitting  any 


0m 


(a)  S<e  Hfif.  3i7.»   whrre  excellent  roles  are  given   *'  to 

kow  the  common  l.iw  hath  provided  for  ihe  fafety  of  the 

againft  ditlurbunce,  if  he  will  not  exceed  hifoffice« 

Mr  oMiocain  parts,  buc  carry  himfelf  indifferently  amongft 

ibea  ckac  pretend  10  the  patronage  of  the  chnrch  as  he  ought   ' 

to  do,  being  io  a  fort  a  judge  amongll  them."  See  alfo  Limd*w* 

iiS.  i.,  and  Sir  ff",  7#»#/,  4. 

'  C4  .  dak 
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clerk  liaftily,  though  not  in  liw,  yet  in  equity  and  pru- 
dence.    Cr«.  'Ja.  463.     Gibf  778. 

But  ncv.^rtr.tlefs  an  ador.iffion  ccntrary  to  the  caveat 
entered,  is  ^ccd  in  iaw  :  thai  is  to  fay,  the  admiffion, 
infliiu'ion,  and  indud'on  thereupon  fhali  ftand  to  all 
intents  and  purpofcs  dv  the  rules  of  the  common  law ; 
in  the  eye  of  which  the  caveit  is  faid  to  be  only  a  caution 
for  the  information  cf  the  court  (like  a  caveat  entered  in 
chancery  againl^  the  pafiins  of  a  pitent^  or  in  the  com- 
mon p'c«5  a?a;n(l  tb.e  !fvyir>e  of  a  ftOC; ;  but  that  it  doth 
not  prefer ve  the  right  unioiiched,  fo  as  to  null  all  fubfe- 
qucDt  p.'oceedirgs;  nor  hath  it  ever  been  determined, 
th2t  a  b^&op  became  a  d.fturber  by  giving  inftitution 
without  regard  to  a  caveat ;  on  the  contrary,  it  was  faid 
byCcke  and  Doderidg?,  Uiit  thev  h^ve  rothingtodo  with 
a  caveat  in  the  common  la^.     G:'rj\  778. 

Now  the  church  being  become  liti  jious,  the  bifhop  in 
fuch  c^fe,  in  order  to  iecure  hiT.fc!.',  ought  to  award  a 
jus  patfcnatus.  to  inquire  of  the  r:aht ;  uhich  is  merely  an 
jrq'jcft  cf  office,  in  nature  of  a  writ  at  fr of  ritlate probanda. 
Deg.  p.  I.e.  3.    (a) 

And  this  procefs  is  part  of  the  ancitnt  inquilition,  that 
we  read  of  in  our  elder  condirutions  and  recnrds ;  which 
induces,  not  only  an  inquiry  into  the  points  immediately 
te!a:ing  to  the  light  of  patronage^  but  alfo  into  Che 
qiiaiificaticns  o:  the  pcrf.  r.s  prcfcnted,  and  fuch  other 
heads  as  the  biihop  thought  it  proper  for  him  to  be  in- 
formed o^  And  this  inqu'fiuon  (r.ovvcver  now  grown  to 
be  occafional  only,  ^hen  churches  happen  to  be  litigious) 
fee^ns  anciently  to  have  been  iffueJ  of  courfe,  upon  every 
prefentation  made,  and  antecedent  to  the  aJmiffion  and 
inftitution  thereupon.     Gibf.  778. 

It  hath  been  a  queftion,  whether  the  bifbc^p  is  bound  to 
fue  the  jus  patronatus  zt  his  own  coft  and  peril,  or  only  at 
the  prayer,  and  at  the  coft  of  the  party  that  prays  it,  or  of 
both  parties  :  but  the  better  opinion  feems  to  be,  and  fo 
is  the  pra^ice,  that  the  fame  is  to  be  fued  at  the  prayer 
and  at  the  cot^  of  one  of  the  p:r<ici  that  prays  it,  or  of 
both  the  panics  if  they  join.  D:^.  p.  i.  c.  .3.  lyatf. 
C.  21.     (34.  //.  6,  12.  a.  and  38.  h.) 

And  \\  the  bifhop  refufcrh  to  award  it  accordingly^  though 
he  may  n'>t  be  fued  in  the  fpi ritual  court,  yet  be  thereby 
brings  upon  himfdf  divers  inconveniences  :  he  becomes 


(d)  Hub*  240. 

adif. 
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mdiflurber;  and  he  hinders  the  lapfc,  if  the  clerk  is  not 
admitted  in  fix  months;  and  (as  Hobart  held)  if  Aich 
patton  makes  good  his  tide  by  due  form  of  law,  and  did 
sot  name  the  bifhop  in  the  quare  impedit,  he  may  have 
ao  adion  upon  the  cafe  againft  the  bifhop,  and  recover 
the  coSs  and  damages  he  hath  fuftained  by  reafon  of  a 
wrongful  admiffion  of  the  bifliop  without  the' awarding  of 
a  jus  patronatus  as  aforefaid  [a).  But  if  the  bifliop  happens 
to  admit  him  who  upon  trial  appears  to  have  the  better 
title,  then  the  ot^ier  is  without  all  remedy  againft  the 
bifliop.     Gih/.  778.     D^g.  p.  I.e.  3.     ff^atf.  c.  12.  (h) 

Alio  cither  of  the  contending  parties  may  demand  a  jus 
patronatus  fingly.     Gih/,  778. 

But  in  cafe  the  bifliop  delay  to  admit  the  true  patron's 
ckrk,  he  may  fue  a  duplex  querela  out  of  the  arches,  to 
command  the  bifliop  to  admit  his  clerk  ;  and  then,  if  the 
bifliop  do  not  admit  the  cletk  within  nine  days,  or  the 
fpace  affigned  by  the  duplex  querela,  or  return  a  legal 
caufe  why  he  doth  it  not,  the  metropolitan  may  admit  the 
derk  in  the  ordinary's  default.     Deg.  p.  i.  c.  3. 

But  the  bifliop  may  return,  if  the  truth  be  fo,  that  the 
church  is  litigious,  and  that  he  cannot  admit  the  clerk 
till  the  right  be  determined  in  a  jus  patronatus;  which  will 

[    fKofe  him.     Id. 

[  But  the  furefl  and  faftd  way  in  this'  cafe  is,  if  the 
Uhop  delay  the  true  patron,  immediately  to  fue  a  quare 
kopedit,  and  thereupon  a  ne  admittas  to  the  bifliop ;  and 
dMa  if  the  bifliop  after  the  receipt  of  fuch  writ,  admit 

'^  Ibe  clerk  of  any  other  perfon,  without  a  verdifl  in  a  jus 
patronatus,  the  true  patron  may  have  a  writ  called  a  quare 
iKombravit,  againft  the  bifliop,  and  may  therein  recover 
::  |he  prefentation  with  damages.     Id.    (c) 

I'he  jus  patronatus  being  awarded,  is  to  be  executed 
^^pcordiflg  to  the  form  of  proceeding  in  the  ecclefiaftical 

Which  is  thus: 

"The  bifliop,  if  he  pleafeth,  may  fit  himfelf  as  judge ; 
the  ttfual  way  is  by  commifiion  iflued  to  his  chancel- 


JSM.  318. 

For  it  if  necffiary  to  (hew  a  title  in  the  plaintiff  in  order 
a  tore  in  the  biihop.  But  this  it  at  the  peril  of  the 
'34  H,  6.  11.^. 
Wii%*N,  B.  37.  48.  The  ne  admittas  muft  be  fued  within 
riWBtkt  after  the  avoidance;  for  afterwards  the  bifliop 
■fcftnt  for  lapfe, 

%  lor. 
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lor,  or  to  fuch  other  perfon  or  perfens  as  he  (hall  j«<Ige 
proper,  fkilUd  in  the  caDon  and  ecclefiaAical  laws.  Digm 
p.  I.  c.  3, 

Thefe  coxnmifllioners  the  bifbop  doth  appoint  to  fit  in 
the  void  church  on  a  certain  day ;  and  doth  decree  a 
monition  againft  the  patrons  prefenting  and  the  clerk  pre- 
iented,  to  be  prefent  theie  at  the  day  appointed,  to  fee  the 
proceedings.     Clarke^  Tit.  98. 

Alfo  the  biihop  is  to  decree,  and  fend  forth  a  pubh'c 
cdi£l,  againft  all  having  or  pretending  to  have  any  intercft 
or  right  of  preGenting  to  the  vacant  church,  to  appear  at 
the  day  and  place  appointed,  to  (hew  their  right.  And 
this  public  edi£l  is  to  be  affixed  to  the  door  of  the  void 
church,  in  time  of  divine  fcrvice.     Id* 

And  at  the  day  appointed  for  this  inquiry,  the  per- 
(bn  or  perfons  executing  the  aforefaid  mandates  or  cita« 
tions,  are  to  make  oath  of  the  due  execution  thereof;  or 
th^  execution  of  them  may  be  certified  under  Ibme  au- 
thentic feal,  as  of  the  archdeacon,  or  commiflary.  Clarhy 
Tit.  100. 

Againft  which  day  the  bi(hop  is  alfo  to  fummon  a  jury 
for  this  purpofe  by  way  of  citation ;  which  jury  is  to  coa- 
lift  of  (ix  clerks  and  fix  laymen,  that  live  near  to  the  void 
church ;  or  of  as  many  more  as  the  bi(hop  pieafes,  the 
proportion  being  obferved  of  clergy  and  laity,  that  thece  be 
as  many  of  the  one  fort  as  of  the  other.  Clarke^  Tit.  98* 
Watf.c.ti, 

When  the  commiffioners  are  fet,  they  are  to  give  di- 
refiions  to  open  the  court;  and  |he  commiffion  is  prefented^ 
and  read. 

After  which,  the  parties  cited,  and  thofe  of  the  jury  are 
to  be  publicly  called  ;  and  if  any  of  the  jury  appear  not, 
being  duly  fummoned,  they  may  be  puni(hed,  that  is  to 
fay,  the  clergymen  by  fequefl ration,  and  the  laymen  by 
excommunication,  and  fo  be  compelled  to  appear.  Clofkf^ 
Tit.  IOC.     Watf  c.  21. 

But  if  twelve  of  tfie  Jury  appear,  that  is,  (ix  of  each 
fort,  it  is  fufficient.     Clarke ^  Tit.  100. 

And  if  others  cited  appear  not,  they  are  to  be  pro- 
nounced contumacious;  and  the  proceedings  are  to  gaofl 
notwithftanding,  and  in  fcenam  contumacia  of  them  that  do 
not  appear.     Id, 

If  fix  clergy  and  (ix  laymen  appear  to-  be  of  the  jury^ 
which  is  the  competent  number,  they  are  to  be  fwora 
faithfully  to  inquire  of  the  articles ;  and  in  fwearing  thcm^ 
(irft  a  clerki  then  a  layman  is  to  be  fworn^  till  a  jury  of 

twelve 


twdre  or  more  ii  made  up.     Clarh^  Tit.  lOO.     fratf, 

C.  21. 

Wbicb  articles  are  to  contain  the  particulars  about 
which  the  jury  are  to  inquire  ^  namely,  i.  Whether  the 
chauch  be  void,  and  bow  it  became  void.  2.  Who  pre- 
fenied  at  the  laft  preceding  avoidance,  and  at  the  two 
farcgoiog  avoidances.  3.  Whether  the  perfoos  prefent- 
iog  preieoted  in  dieir  own  right.  4^  In  whom  the  in- 
hmtance  of  the  aavowfon  is^  and  who  ought  to  prefent  to 
the  void  turn.  5.  Whether  any  pf  the  clerks  prefented 
he  known  en-  fufpefied  to  be  guilty  of  any  crime,  rendering 
Ua  iacspable  of  admilBon  to  the  faid  bcriefice,  as  herefy^ 
finony,  perjury,  adultery,  druniLenne^s,  or  fucb  like. 
CLrigy  Tit.  99.     ^f'atf.  c.  21. 

Tbeo  the  couniel  and  advocates  of  both  parties  are  to 
(hew  chdr  refpedive  clients  titles,  and  to  produce  their 
evidences,  and  prove  the  fame.     Oarkt^  Tit.  loo. 

And  after  the  evidence  is  given  on  both  fides  2nd 
coaofel  fully  heard,  the  jury  may  give  their  verdiA  at 
any  time  the  fame  day ;  or  if  the  caufe  be  doubtful,  the 
judge  may  affign  them  a  longer  time  for  to  confider  of 
Ac  mauer,  aod  affign  alfo  a  place  where  they  iball  give 
dfeir  vcfdid.   Clarkt^  Tit.  100. 

Aod  according  to  the  verdtd  given,  the  bi(hop  admits 

fli)  inftitutcs  the  perfon  in  whom  the  right  is  found.    Not 

ihtt  be  isabfolutely  bound  to  do  this,  or  that  the  admiiiion 

'  wtk  ioftitution  of  another  is  void  in  law ;  but  this,  gene* 

ally  fpeaking,  is  the  faired  and  mofi  impartial  way ;  and 

As  bUbop  by  doing  otherwife,  brings ,  upon  himfelf  the 

iKoaveniencies  which  accrue  upon  the  rtfufal  to  award  a 

JH  ptfsonatus,     Dtg.  p.  i.  c.  3.     WAtf  c.  21. 

,  But  fuppofe  the  jury  will  not  agree*  of  their  verdiA^ 

lai  Ibe  one  half  be  for  the  one  patron,  and  the  other  half 

Jkf  die  other  patron  ;    or  that  they  refufe  to  give  any 

~  ~  at  all  s  or  if  they  find  a  fpecial  verdid,  as  it  feem- 

[|yb  diaC  they  may ;  or  if  (where  two  patrons  have  each  a 

latus)  there  is  a  verdict  in  favour  of  each  patron  ; 

in  thefe  cafes,  that  the  biQiop  (inafmuch  as  he 

hu  duty)  may  refufe  both,  without  fubje£liog 

CO  any  of  the  faid  inconvcniencies:  though  it  is 

\j  fome,  that  in  fuch  cafes  he  may  award  a  fe* 

jut  patronatus.  *  Gihf.    779.     Watf.   c.  21.     Dig. 

id  is  is  to  be  obferved,  that  after  a  verdi£t  f^und  in  a 
paCfonatus  for  the  patron,  the  patron  muft  agam 
i||  |be  bUhop  tp  admit  bis  clerks  other  wife,  if  the 

church 
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church  lapCe  after  fix  months,  the  bilhop  may  collate* 
Dig.  p.  I.e.  3.  {a) 

It  is  to  he  ohferved  further,  that  a  church  may  again 
hecome  litigious,  if  after  verdid  given  upon  a  jus  patro* 
natus,  another  clerk  is  prefented  by  a  patron. whole  right 
was  not  difcufled  in  the  jus  patronatus,  before  admiffion 
IS  requefted  of  any  clerk  by  him  for  whom  the  verdiA 
was  found.  In  this  cafe  a  new  jus  patronatus  upoo  re* 
qucft  is  to  be  awarded.  But  if  one  hath  preicnted,  and 
his  title  is  found  upon  a  jus  patronatus,  and  then  requefts 
the  bifhop  to  have  his  clerk  admitted,  and  afterwards  an- 
other prefents ;  in  this  cafe  the  bifliop  (hould  for  his  fafety 
admit  the  clerk  cf  him  for  whom  the  verdid  is  found, 
becaufe  otbcrwife  the  church  becomes  litigious  by  his  - 
delaj,  which  will  make  him  a  difturber ;  and  if  he  doth 
lYot  admit,  but  fufFers  lapfc  to  come  to  himfelf,  and  thca 
collates,  it  is  faid  be  is  a  difturber  agatnft  both  prefenten. 
And  in  this  cafe,  in  an  adion  brought  againft  the  bifliop, 
and  the  fpecial  mat:er  being  made  appear  by  the  pleading, 
the  iflue  (hall  be,  whether  he  for  whom  tbe  tide  was 
found,  did  fue  to  have  his  clerk  admitted,  and  whether 
the  fccond  prefented  fo  haftily  to  the  bifliop,  that  he 
could  not  admit  the  clerk  of  the  firft  before  the  fecond  pre* 
fentation  was  made,     ff^atf.  c.  20.     Deg.  p.  i.e.  3.  (i) 

But  after  all,  the  zfk^  of  this  fuit  is  no  more  but  for 
the  bifliop^s  fecurity,  that  he  may  avoid  being  a  difturber; 
for  the  verdid  of  this  jury  is  a  fufficient  warrant  for  the 
bifliop  to  admit  and  inftitute  his  clerk,  for  whofe  title  , 
the  \erdifl  is  given;  and  the  bifliop  for  (b  doing  fluil 
never  be  made  a  difturber,  though  the  other  patron  againft 
whom  the  verdi^  is  given  fliall  after  recover  in  a  quire 
impcdit  or  other  adion  :  bnt  this  doth  not  at  all  bind  the 
title  or  right  of  the  party  ;  for  that  muft  be  done  by  feme 
of  the  methods  hereafter  following.    Deg.  p.  i.e.  3.  (r) 

Concerning  others  than  bifliops  vwho  hare  power  |p 
grant  inftirution,  it  is  ordained  by  a  conftitution  of  arch* 
bifliop  Peckham,  that  m  dtan^  or  eth^r  prtlati  (ixeeft  tit    \ 
hijh'ps^  fjuhofi  aulbcrity  is  n§t  intended  to  he  refiraimdif  tku     \ 
unjiitution)  Jhall  maki  inquifttion  ccnurning  the  mstttr  rfffW^    ^ 


{a)  34  //.  6.  12.  tf.  But  tbe  Year- Book  fays*  that  thecktfc, 
and  r^ot  ih(  pacroD,  is  to  make  the  requcft. 

(b)  z\  H.6.  44. 

{c)  But  per  Littletcm^  this  ioquiry  is  ftrong  evideoce  fcr  iIm 
party  in  a  quart  impedit,  as  well  as  advantageous  to  pat  Vak 
m  poifeffioo.    34  U.  6.  38.  t,  .  - 

Jautim\ 
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JiWistM  pf  any  perfin  to  an  tccUfiaJlical  binffice,  but  tn  a  full 
Aaptir  •/  thi  plauy  having  firji  cited  him  who  hath  pojjejfion 
9f  Urn  cburcb  injuch  nafonabU  time^  as  hi  may  havg  opportU" 
wky  i»  edvifi  with  Uarmd  counjil  and  provide  for  his  defence. 
jidwbatfNivirJbaUbe  done  contrary  to  this  ordinance^  fhallbt 
veii%  mnd  the  dean  or  prelate  that  made  the  clandefiint  in* 

SUfitall  make  fatisfaSiion  for  the  damages  which  fueh  pojfejfor 
bft^mndy  and  the  ambitious  aggrefjair  Jhall  be  excluded  from 
^eh  haufUt  for  ivtr^  and  from  accepting  any  other  benefice  f^ 
tirmyietrsm     Lind.  217. 

Tb0t  no  dean']  That  is,  dean  of  any  cathedral  or  colle- 
l^aie  church,  or  other  dean  to  whom  by  prefcription,  or 
privilege,  or  otherwife,  it  appertaincth  to  grant  inftitution. 
Lmi.  217. 

SbaU  make  inqut/ition']  By  which,  inquiry  is  to  be  made 
of  the  right  of  prefentation,  and  the  qualifications  of 
the  perfon  prefented,  and  alfo  of  the  avoidance  of  the 
ckwcb,  and  the  manner  of  the  avoidance,  and  other  arti- 
cks  ufually  inquired  of  in  fuch  cafes.  For  he  who 
iaftitiiteth,  before  his  admifTion  of  the  perfon  prefented, 
ODg^C  carefully  to  inform  himfelf   of  all  tbefe   things. 

Of  the  place]  This  may  be  underftood  of  the  church  it* 
UU,  to  which  the  prefentation  is  maiie.     Lind.  217. 

14.  Albeit  by  the  canon   iaw  the  ri-;,ht  of  advowfon  TmjI  in  the 

■  to  be  tried  in  the  ecclefialbcal  court,  yet  the  common  J^'"P**."'j<»V'^i 

kvvill  not  fuffcr  this;  and  the  reafon   is,  becaufc  ad- of .^"owronf  ' 

WNrfens  were  generally  appendant  to  manors  or  to  the  danein  prefent- 

iBBefnes,  and  palfcd  alone:  with  them,  unlcfs  a  particu- "'^^ ••.'"<*  *l^»«« 

• -  A  r  '    J  zr         T  rv    inipcdil  x  under 

■r  exception  was  made.     Ltnd.  217.  Ken.  Impr.  99.  {a)  ^hj^h  ?rein- 

alfo  the  writs  of  iodicafir,  ne  admittat,  quare  iocumbravir,  and  quare  noo  admifit* 

The 


1^  The  pttroo's  right  to  an  advowfon  may  be  tried  in  the 
b1  courtSy  by  an  adion  to  recover  the  inhtritance^  as  a 
right  or  aifize,  or  by  an  adlion  to  recover  the  p^JJeffton^ 
we  imped  it,  which,  as  hereafcer  will  appear,  may  be 
IC  either  by  the  patron  or  clerk  a^ainll  the  blihop,  clerk, 
,   who  oppofe  their  right.     But  if  a  man  fail  in  a 

^  a£lioD,  he  may  ftill  have  a  writ  of  a  higher  nature  »o 

Ae  right  to  the  freehold  and  inheritance,     (j  Rtp,  Ferrtr^s 

The  learning  of  affizes  is  to  be  found  in  Lord  Coke's 

Bcaiary  on  the  ftatutc  of  Weft,  2.  c.  5.,  bn^  in  our  au:hor 

Ua  title ;  but  thcfe  writs  are  now  feldom  uftd,  and  the 

LisgeoeraJly  tried  by  a  quare  impedii ;  erpccially  fioce  the 

}  Aam.  c*  18.9  which  prevents  an  ufurpation  from  difpla- 

cirg 
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The  writ  of  right  §f  adv9u/(m  (breve  de  refio  aArota* 
tioni?)  was  fo  calkd  from  thofe  words  hi  the  writ,  wkcfC* 
b]p  it  is  is  commanded,  fv«^  pUnum  reHum  tnumt  itcioHm'^ 
timtm  By  this  tbe  inheritance  of  the  adrowfon  might  be  re* 
cotercd,  but  the  incumbent  could  not  be  removed,  Gikf.  ^%^ 

And  this  writ  lietn  only  for  him  that  hath  an  eftate, 
or  right  of  eftate,  in  the  advowfon,  to  him  and  his  beirs 
in  fee-fimpie  ;  and  i^  diflurhed  to  prefent  upon  an  avoid* 
ance;  having  not  brought  anv  a£kionof  quare  impcditor 
darrein  prefentment  within  i'lx  months.  Gcdaiph.  Ri^'- 
tmum  Candnicum  648. 

Darrein  priftntment  is  a  writ  which  lietb,  where  a  min 
or  his  anceftor  hath  prefented  a  clerk  to  a  church,  and 


ciog  the  right  of  the  patron.     Bull.  N,P\  121,  122.     %BL 
Com,  24;. 

The  parfon  may  alfo  defend  bis  freehold  in  feveral  wajps« 
iFimehLaw  131.  He  cannot  have  a  writ  of  right,  becaafe 
be  hat  not  a  fee  fimple.  Lit./ec,  649.  See  mI/c  u§ie  t§  tit* 
9betsnce.  Bat  he  may  have  an  ajfizi  de  utrum,  if  it  be 
doubtful  whether  lands  be  lay-fee,  or  free  alms  belonging  lo 
the  chnrch,  which  is  faid  to  be  his  writ  of  right.  tRtf.  8. 
Alfo  an  ejeflment,  Ailing  his  church  a  mcfTuage  or  hoafe. 
and  ferving  his  declaration  on  the  cfficiating  pafTon.  1 1  Itef. 
25.  I  SeiSk,  256.  A'fo  after  induction,  trefpafs  sgaioft  aao- 
ther  clerk  who  meddles  with  the  glebe  and  tithes.  FUm, 
5C0.  i.  If  tenant  in  common  with  A.  of  a  wood,  and  A* 
commits  wafte»  he  may  have  a  prohibition,  as  hehimfdf  may 
be  prohibited  by  the  patron  from  wailing  the  inherkaace  oif 
the  church.  11  Rep.  49.  C^utcj^,  V.  2/3.  He  may  fae 
for  tithes,  fee  Cities,  Vll.;  and  have  an  aAion  on  the 
cafe  for  a  difturbance  in  his  cffice,  Herne^s  Pleader,  86.  AMb 
for  money  had  and  received  sgainft  an  ufurDer ;  3  fFil/,  355.» 
provided  he  hjve  the  legal  pofTeflion,  Peivel  v.  Mi&euk^ 
1  T.R.  399.  It  has  been  decided,  that  a  mandamus  lies  tOB 
bifhop  to  indutfl  a  man  in:o  his  prebend.  15  Fin.  Ah.  193. 
Alfo  to  inflitu^f,  ivdcd,  and  admit  him  thereio,  altbongb' 
it  was  oppofcd  that  this  was  turning  the  common  law  rtmady 
into  another  chanrel.  Str,  10S2.  Alio  to  reftore  a  clerk  so 
the  place  and  ^  ffice  of  curate.  Rex  v.  BUeer^  2  Bmrm  lOiM* 
Alfo  after  elcdion  to  rcltore  a  d'.fTenting  minifter  to  dN^M 
of  a  pulpit.  Rex  v  Baritr  et  al\  3  Bur,  1265.  Btft  rsfiiM 
by  Afhhnrft  and  Bailer,  Juihces,  to  compel  the  bifliop  m 
licence  a  curate  »ho  had  been  riomioated,  becau(e  the  parqf 
had  a  fpecifick  remedy  by  quare  impedit.  Rgx  v.  Bijbap^of. 
Chefier^  I  V".  R.  396.  Which  reafcn  feemed  to  be  adopted  aft 
\fk  the  King  v.  Marquis  ef  Stafford  amd  an»th§r^  3  7*.  MMfn  6fi» 
See  alfo  the  King  v.  the  Bank  of  England,  DongL  524.  tm 
the  remedy  by  du^ex  fuerela,  fee  IBoiefke,  Rtfe^fd  y 

after* 
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afterwards  (the  church  beconiDg  void  by  the  death  of 
the  faid  clerk  or  otherwife)  a  ftranger  prefenteth  his  clerk 
to  the  fame  church,  m  difturbaiice  of  him  who  had  laft 
m  whofe  aneeftor  had  laft  prefeoted.   Terms  of  the  Law. 

^mare  impedii  is  a  writ  which  lieth  alfo,  where  one  bath 
ao  adv^nribn,  and  the  parfon  dies,  and  another  prefents  a 
dtek,  or  difturbs  the  rightful  patron  to  prefent.  And 
this  writ  was  provided  chiefly  for  the  fake  of  punhafers  of 
advowfecis,  who  could  not  have  the  writ  c»f  darrein  pre- 
fenCment ;  but  fo,  that  all  who  may  have  that  writ,  may 
have  this  of  quare  impcdit,  if  they  pleafe.     T.  L. 

Uoto  the  writ  of  right  of  advowfon  belongeth  the  writ 
of  Miitfvii^  which  is  a  writ  of  prohibition  that  lieth  for 
the  patron  of  a  church,  whofe  clerk  is  defendant  in  the 
codefiaftical  court  in  an  adtion  for  tithes,  commenced  by 
another  clerk,  and  extending  to  the  fourth  part  of  the 
faloe  of  Che  church  at  leaft.     T.  L, 

This  writ  is  not  returnsble ;  but  if  they  ceafe  not  their 

t,  he  {hall  have  an  attachment.     T.  L. 

Bufmt  this  day,  writs  of  indicavit  and  of  right  of  ad- 
vowfen  (as  well  as  all  other  real  adions}  are  grown 
almoft  obfolete,  and  feldom  put  in  practice.    Deg,  p.  2. 

Id  purfuance  of  the  writs  of  darrein  prefentment  and 
fuare  impedit,  there  is  another  writ  called  ne  admittai ; 
#Uch  is  where  one  hath  an  adion  of  darrein  prefentment 
or  quare  impedit,  depending  in  the  common  pleas^  and 
he  fuppofctb  that  the  bifbop  will  admit  the  clerk  of  the 
defendant  pending  the  plea  betwixt  them :  in  fuch  cafe  a 
viit  liT'xes  to  the  biihop,  requiring  him  not  to  admit  a 
yarfcn  to  fuch  a  church,  until  tbe  right  (hall  be  deter- 
illioed.     Fitzherb,  Natura  Brevium  S?- 

And  the  writ  of  ne  admittas  mud  be  fued  within  tbe 
fix  months  after  the  avoidance ;  for  after  the  fix  months 
i  Bfean  fliall  not  have  this  writ,  becaufe  then  the  bifiiop 

If  collate  for  lap(e;-and  therefore  it  is  in  vain  then  to 
far  the  writ,  becaufe  the  title  to  prefent  is  devolved  to 
fte  Mhnp.     F.  N.  B.  87. 

And  if,  notwithftanding  the  ne  admittas,  the  bifliop  doth 

ilsic  the  clerk  of  any  oiher  perfon,  pending  the  fuit,  and 

,lt  who  brought  the  ne  admittas  doth  recover ;  then  he 

Aall  have  a  writ  oi.  quare  incumbravit  to  the  bifiiop,  that 

,lk'iBp|}car  and  fliew  why  he  bath  incumbered  the  church, 

i^N,B.  III. 

•'  And  if  it  be  fdtind  by  verdiA,  that  the  bifliop  hath  in- 
Ctttofccred  tbe  church,  after  a  ne  admittas  delivered  to  him, 
and  within  fix  months  after  the  avoidance  i  damages  are  to 

be 
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be  awarded  to  the  plaintiff,  and  the  bifhop  direded  to  drt 
incuniber  the  church.     F,N.B.iii» 

S^are  non  admijit  is  a  writ  that  lies  where  a  man  hath 
recovered  an  advowfon,  and  fends  bis  clerk  to  the  bifliop 
to  be  admitted,  and  the  biOiop  will  not  receive  bim;  thea  ' 
be  (ball  have  the  faid  writ  againft  the  bifbop.     T.  L. 

By  the  ftatute  of  magna  charta,  9  H.  3.  c.  13.,  AJfifiS 
of  darrein  prefentment  Jhall  be  always  taken  befen  tbi  juJiiciS. 
tj  the  bench^  and  there  Jball  be  determined. 

The  reafon  of  whi^h  was  for  expedition,  that  lapfe 
might  not  incur.     2  Iriji.  27. 

But  this  is  altered,  as  u^ill  appear,  by  fubfequent  ftatutes. 

By  the  52  H.  3.  c.  12.,  In  ajftfes  of  darrein  prefeniment^ 
ttrtd  in  a  plea  of  quare  impedit^  of  churches  vacant^  days  Jball 
be  given  from  fifteen  to  fifteen^  or  from  three  weeks  to  three 
'weeks  J  as  the  place  Jhall  happen  to  be  near  or  far  *  And  in  a 
plea  of  quare  impedit^  if  the  difturber  come  not  at  the  firfl  day 
that  he  is  fummonedy  nor  caft  no  effoin^  then  he  fball  be  at^^ 
lached  at  another  day  ;  at  which  day  if  he  come  noty  nor  caft 
mo  ejfoinj  he  fhaU  be  diji rained  by  the  great  dijirefs ;  and  if  be 
€ome  net  then^  by  his  default ^  a  writ  fhall  go  to  the  bijhip  of 
the  fume  place^  thai  the^laim  of  the  di/iurberfor  that  timejhalt 
not  be  prejudicial  to  the  plaintiff:  Caving  to  the  difiserber  his 
right  at  another  'time^  when  he  willfue  therefore* 

In  offijes  of  darrein  prefentment^  and  in  a  plea  of  quare  im» 
pedit]  This  zA  extendcch  not  to  a  writ  of  quare  non  ad- 
mifit,  nor  to  an  incumbravit ;  but  only  to  the  aflife  6f 
darrein  prefentment  and  quare  imped  it ;  and  the  reafon 
thereof  is,  for  fear  of  the  lapfe.     2  /»/?.  124. 

Days  JhaU  be  given  from  fifteen  to  fifteen^    By  aflent  of' 
parlies,  a  longer  day  may  be  given  than  is  prefcribed  by 
this  a^ ;    but    that  afient   muft    be   entered    of  record. 
2  /«//.  1 24. 

And  it  is  to  be  obferved,  that  by  the  common  law,  great 
delavs  are  difallowed  in  four  kinds  />f  adlions,  viz.  in  all 
writs  of  dower,  quare  impedir,  aflife  of  darrein  prefentmenr^ 
and  afli'.e  of  novel  difleifin  ;  and  therefore  no  protefiion 
fhall  be  allowed,  or  eflbin  de  fervitio  regis  fhall  be  caft  in 
any  of  them.     2  Injl,  124* 

In  a  plea  of  quare  in.p^dity  if  the  difturber  come  n»/]  At 
the  common  law,  in  a  quare  impedit,  the  proccfs  was 
fummons,  attachment,  and  diflrefs  infinite;  which  was 
miic^hicvous  in  refpt^i  of  thelapf^:  now  it  is  provided, 
that  if  he  appear  not  at  the  grand  dlftrefs,  judgment  fhall 
be  given  for  the  plaintifiji  and  a  writ  to  the  bilhop  award- 
ed.   2  //;/?.  1 24, 
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AV  cqfl  no  ej/oin]  OfefT^ins  there  have  teen  five  kinJ?i 
I.  Dc  fervitio  regis.  2.  In  tcrram  fanftim,  3.  Ultra 
mare.  4.  Dc  malo  leAi,  called  in  the  oM  books  efTotiium 
de  rcfiantifa.  5.  De  malo  vcniendi :  and  this  lait  is  (he 
common  eflbini  which  is  intencjed  in  'this  adl.  2  Inji. 
lis.  [a) 

In  a  quare  impcdit,  or  darrein  prefentment,  an  efloin  of 
die  fervice  of  the  king  to  the  Holy  Land,  or  beyond  the 
fell  lieih  not,  for  doubt  of  the  lapfe ;  but  a  coinrooa 
eflbin  lieth.     2 /n/?.  125. 

J  writ  /hall  g9  to  the  bijh'p]  Upon  thefo  words  of  the 
aA,  theplatnttfF  (hall  have  a  writ  to  the  bifhop  without 
fluking  of  any  title.     2  Injl,  125. 

And  he  (hall  have  alfo  befides,  a  writ  to  inquire  of 
damages.     2  Infl.  J25. 

If  Che  bilbop  be  out  of  the  realm^  a  writ<to  the  bi(hop 
may  be  awarded  to  hla  vicar-general,  for  he  is  in  the  place 
of  the  bilhop.     2  hji.  125. 

If  the  defendant  appear  at  the  grand  diftrefs,  and  take 
I  day  by  prece  partium,  and  after  make  default  1  no  writ 
ihall  be  awarded  to  the  bifhop:  for  this  Cafe,  in  refpeci  of 
bis  appearance,  is  out  of  the  (latute.  But  a  new  dillrcfs 
Aall  be  awarded*     2  hji,  125. 

By  the  3  Ed.  I  .c.  5 1.  F§rafmuch  as  it  is  gn/it  darity  ti 
do  rigbt  unto  ali  men  at  a!l  timos^  whin  need  Jhall  be  ;  by  the 
agiaUt  of  all  the  prelates  it  is  provided,  tknt  ajljijh  of  tmvel  dif- 
Jiifio^  moftdaunceftor^  and  dnrrein  presentment  Jhali,  be  taken 
ho  Jivemt^  Septuagejima^  and  Lent^  even  as  well  os  inquefis  may 
it  mhn  s  and  tbat^  at  the  fpecial  requejl  of  the  king  made  unto 
titKfi§p$. 

'  By  the  ajfent'of  all  the  prelates^  Which  is.exprcfTed,  not 
AaC  the  prelates  aflTented  alone,  but  to  maniftft  that  this 
nSt  concerning  the  croffing  of  a  canon  of  the  churcl^i  was 
CaaScd  by  their  a(rents.     2  hjl.  265. 

SbM  li  taken  in  Advent  ^  Septuagefma,and  Lent]  Thccaufc 

■  «ff  the  making  of  this  (>atate  doth  manifc(^ly  appear  by 

BnttODs  who  being  biihop  of  Hereford,  and  expert  both 

la  the  common  and  canon  law,   in  his  chapter  of  the 

jdkdkngs  of  jurors,  faith  thus :  '^  If  fufficient  jurors  ?p- 


,  and  alfo  in  refpcd  of  the  time ;  for  all  things  are 
fit  for  all  feafons :    for  it  is  forbidden  by  the  canons 
«f  hoij  church  upon  pain  of  excommunication,  that 

^ — ^ ■— ^ ■     -II  ■    ~  ■  -  ^—^ ~         ■  '* 

{a)  See  tit.  (CCTottl. 
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**  from  the  Sq>Cu»ge(ima  until  eight  dsys  after  Eaflerf  xn  j 
^  frnm  the  beginning  of  Advent  until  eight  days  after  the 
*«•  Epiphany,  or  in  the  days  of  the  four  tioics  (that  is.  the 
*^  emrer  days  appointed  for  public  fafts  four  timca  in  the 
**  year},  or  in  the  days  of  the  great  letanies,  or  io 
•'  rogation  or  gat^e  ds}s^  or  in  the  week  of  Pentcooft,  or 
*'  in^inie  of  harveft«  or  of  vintage,  which  cndiircth  from 
*^  the  fraft  o^  St.  Margjiret  (whKh  is  the  twentieth  of 
«'  Jjly),  until  fifteen  dsjs  after  the  feaft  of  St.  Michael 
'*  :ne  archan^icK  or  in  the  (olemo  feafb  of  the  ads  of 
*^  faints,  no  min  be  fworn  upon  the  Holy  EvaogeKfts, 
*'  nor  any  fecular  plea  be  holden  in  the  times  aforetaid  ; 
«>  ru:  cha:  al!  :^c:'e  times  be  given  for  prayer  to  God,  and 
<'  to  appeafe  debate,  and  to  accord  them  that  be  at  dif- 
<*  c:rJ,  and  to  g:^ti.er  the  fruits  of  the  earth  whereof  tho 
«^  pcopie  n\^y  live,  which  arc  wozks  of  piety  aad  charity." 
%  IfjL  264. 

By  the  I  3  Ed.  i.  ft.  i.  c.  5.  JVhirem  9f  simnfmi  rf 
eburthii  there  be  hut  three  triginal  writs^  thai  is  t9  f^f^  mu 
'urit  \f  n^ht  ar.d  tuf9  ^f  f'-jftji^n^  which  hi  darrdn  prefgwt^ 
mt\t  and  qumre  imfedit ;  an  i  hitherto  it  bmtb  htem  mfei  in  tbg 
naiw^  that  whin  any  huiing  ne  right  t§  frtfent^  hmd  prtftHtid 
19  a  fly  chu'ib  wkeje  d-rk  was  gamittgd^  hi  that  woi  Vify 
f9tr§n  c9uUl  mt  ruruer  hn  adv9Wj9v^  hut  only  hy  a  writ  if 
ri^htf  u^biib  Jhsuld  be  tried  hy  hettel  sr  hy  greet  affix4  \  Ufberihy 
heirs  within  age^  hy  frauds  cr  elje  by  mgligtncs  9/ their  war* 
denSy  tin  J  bars  htb  s/grgjt  c-.d  meen  ejiatey  hy  negligenci  §r 
fraud  uf  t.'navts  by  the  curfe/y^  w9meH  tenants  in  dswgr^  er 
cibfuri/e^  fir  te'm  c/  u/e^  or  f^r  years^  9r  im/ei^rail^  wen 
m^m  titi:es  dijinbitited  of  their  adv9'u;fensy  cr  at  leafl  (tvbicb 
was  the  better  fsr  them)  iLe^e  driven  t9  their  writ  rf rights  in 
which  cafe  hither t9  they  vaire  utterly  dijbiheritedi  it  isfr9» 
vdedy  that  juch  prefentmeats  jh-jll  n9t  be  y#  prejudicial  U  ihi 
right  heirs ^  #r  t9  them  unt9  wh9m  fuch  ad^iwfsns  9Ught  If  r/* 
vert  after  the  death  of  any  perfons ;  f9r  as  9ften  as  any^  having 
n9  eighty  doth  prefent  during  the  time  that  fuch  hairs  art  in 
ivardf  or  during  the  efia:es  of  tenants  in  d9W£rj  bytbg  curiejy^ 
ar  ctherivife  for  tenn  sf  life^  9r  9f  years^  ar  in  tail^  at  tbi 
7,ext  avoidance^  when  the  heir  is  ccsnf  t9f»iiagey  9r  whin  of* 
ttr  the  death  9f  the  tenants  Iffre^nanud  the  advawfim  Jhall 
rev.rt  unt9  the  heir  being  ^f  full  agCy  be  fljall  have  fuch  acHoB 
by  tt»»  it  cf  adv9wf9n  p9jfjfp'y^  as  the  laft  ancejhr  of  fsub 
heir  fiy^uid  huVi  had  at  the  Icfl  am: dance  happohing  in  his  tisi 
he':ng  ^f  f^'l  age  beftre  Us  deaths  sr  befre  the  diwife  was 
made  for  term  of  Itfe^  or  in  fee 'tally  as  be  fere  is  f aid.  Tbi 
fameJhciU  be  chjervid  in  pnfentmfntt  made  unto  churcbis^  beii^ 
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%f  At  inhiritamu  rf  vaivii^  what  ttmi  thiyfinill  hi  unitr  thi 
f9Wir  ef  their  ht(f[andsy  which  muft  hi  aiiid  hj  thitftatuti  hf 
thi  ritmdy  af§rt/mJ*  Alfi  nligiius  mint  at  hi/haps^  archdia-* 
tmu%  farfans  of  ihurches^  aud  athir  fpiritual  miti^  Jhall  hi 
mdid  by  thisjiatuti^  in  cmfi  any  having  no  right  to  prtfint^  do 
frifnU  unto  cburchis  hi/onging  to  pnladis^  /piritual  dignitiis^ 
par/onagiSf  or  to  hoafis  of  nligiony  what  tinn  fucb  houfts^ 
frdadis^  /piritual  dignitiis^  or  parfonages  bi  vacant,     f.  x. 

Uiitber  fiiaU  this  a£f  bifo  largely  undirftood^  that  fucb  per^ 
finifor  vAcfi  remedy  the  flatute  was  ordaimd^  JhaU  have  thi 
Titmftry  aforefaid^  {nrmifmg  that  guardians  of  beirs^  tenants 
in  tail  by  the  eyrtejy^  tenants  in  dower ^  for  term  of  life^  or 
for  yiors^  or  bufbands^  which  faintly  havi  defended  pleas  mo* 
wd  by  ibem^  or  againfl  them ;  becaufe  the  judgments  given  im 
tbt  iimg*i  cnsrtsfhall  not  hi  adnuUed  by  tbisjiatuti^  tbejudg^ 
rmmt  fiball  flated  in  his  force y  until  it  be  r ever  fed  in  the  court 
eftka  king  as  irroneous^  if  orr^r  bi  found  i  or  by  offife  ofdar^ 
rein  fn/entmint^  or  by  inquefl  by  a  writ  rf^uan  imptdit^  if 
k  ba  pajffedy  or  bi  adnuUed  by  attaint^  or  artifoation^  which 
/ball  bi  fraly  granted.  And  from  henceforth  one  form  ofpUad^^ 
mgjball  bi  obfervid  am^ng  jtt/lias  in  writ  rfdamin  prefint^ 
mttU  and  quan  impidit^  in  this  refpeQ^  if  the  defendant  aU 
kgmb  plenarty  of  the  church  of  his  own  pnfentationy  the  pUa 
faU  not  f ml  by  reafon  of  the  plenarty ;  fo  that  the  writ  be  pur-^ 
Jmpid  within  fix  months^  though  be  cannot  recover  his  preftnt- 
mtiam  within  thi  fix  months.   And  whin  it  chancethj  that  after 
tba  diotb  of  thi  anaflor  of  him  that  pnfentid  his  clerk  unto  a 
tbotrcby  tbi  fasne  advowfon  is  afjigned  in  dower  to  any  woman^ 
or  U  tenant  by  the  curtefy^  which  do  prifont^  and  aftir  the 
doatt  of  fucb  tinants  thi  very  heir  is  difiurbid  to  prefent  when 
oka  dmrtb  is  void\  it  is  provided^  that  from  henceforth  it  fhall 
ham  tbi  iUaion  of  the  party  difturbed^  whether  be  willfui  a 
warit  af  fuan  rmpeditf  or  of  darrein  prefentment.    The  famt 
Mmii  bi  obfirvedin  advowfons  demijidfor  term  ifUfe^  or  years ^ 
m  m  foxtail,    f.  2. 

mA  from  bincifortb  in  writs  of  quart  imptdit  and  darnin 
fn^tmtntt  damages  fhall  bi  awarded^  that  is  to  wity  if  the 

of  fix  months  pafs  by  the  difiurbana  if  any ^  fo  that  thi 
do  ccnfer  to  the  churchy  and  the  very  patron  lofeth  his 
.frafintation  for  that  time^  damages  fhall  be  awarded  for  two 
jtmrt  value  of  the  church.  And  if  the  fix  months  bi  not  poffed^ 
Jaf  ^  priftnimint  hi  deraigned  within  the  /aid  time^  then 
f is  fhall  be  awarded  to  the  half  year  *s  value  of  the  church* 

if  tbi  difiurber  have  not  whereof  he  may  recompena  da* 
JM^pr,  in  cafe  whin  tbi  bifhop  confrrrth  by  lapfe  of  time  ;  hi 
.JMJbi  pumfind  by  two  years  imprijonmtnt  i  and  if  the  advow^ 
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fin  hi  dtratgned  within  the  hal/ysar;  ytt  thi  difturhor  JhaU 
hi  pttnijhid  hy  the  mpuhnnunt  of  half  a  year.     f.  3,  • 

And  from  honceforth  writs  Jhall  be  granted  for  chapeb^ 
prebends^  vicarages^  bojpitak^  abbies,  ptiories^  and  other  htufa 
which  be  of  the  advowjom  cf  other  mtn  that  have  not  been  ufed 
to  be  granted  before.  And  when  the  parfon  of  any  church  is 
difiurbed  to  demand  tithes  in  the  next  partjh  by  a  writ  ofindi» 
cavity  the  patron  of  (he  parfon  fo  difiu^ bed  jhall  have  a  writ 
to  demand  the  advowjon  of  tfje  tithes  being  in  demand  ^  and 
when  it  is  deraignedj  then  Jhall  the  plea  pafs  in  the  court 
chriflianj  as  far  forth  as  it  is  deraigned  in  the  king's  court. 
f.  4* 

S.  I.  That  where  any  having  no  right  to  prefent^  had 
prefented]  By  this  it  appeireth,  that  no  plenarty  doth  put 
the  patron  that  hath  title  to  prefent  out  of  pofleffion,  but 
only  plenarty  by  prefentation :  but  plenarty  by  collation 
doth  put  him  that  had  right  to  collate  out  of  pofieffion. 
I  Inji.  344.     2  Itijl.  356. 

Had  prefented  to  any  church]  This  is  intended  of  a  church 
prefentative.     2  Infi.  356.  * 

fFhofe  clerk  was  admitted]  Albeit  that  admitted  in  its 
proper  fenfe  is,  when  the  biAiop  upon  examination  findeth 
him  able,  yet  here  it  is  taken  for  inftitution ;  becaufe 
that  before  inftitution,  the  rightful  patron  is  not  put  out 
of  pofleflion.  And  it  is  to  be  obferved,  that  by  the  in- 
ilitvition,  the  church,  as  to  all  common  prerfons,  isTull  as 
to  the  fptritualty,  that  is,  the  cure  of  fouls,  which  the 
bt(hop  by  the  a&  of  inftitution  hath  committed  to  him  ; 
but  before  indudion  the  parfon  hath  not  the  temporalties 
belonging  to  his  redory.     2  Infi,  356. 

But  the  church  is  not  full  againft  the  king  before  in- 
dudion ;  becaufe  in  the  king's  cafe  plenarty  is  to  be  in- 
tended of  a  full  and  complete  plenarty,  as  well  to  the 
temporalties  as  to  the  fjpiritualty,     2  Inji,  356. 

And  if  there  be  an  ul'urpation  upon  the  king,  by  a  com- 
plete plenarty }  the  king  cannot  prefent  to  the  church 
before  he  hath  removed  the  incumbent  by  quare  impedit, 
left  contentions  might  grow  in  the  church  betv^en  the 
feveral  cl aimers  of  the  benefice,  to  the  difturbance  or  hin- 
drance of  divine  fervice;  and  this  was  by  the  common  law. 

But  in  that  cafe,  the  king  is  only  put  out  of  poflfcffion 
as  to  the  bringtoig  of  ah  a6lion ;  but  the  inheritance  of 
the  advowfon  it'tiot  devefted  out  of  him.     2  Ifr/l,  357. 

He  that  wns  very  patron  could  not  recover  bis  advowfon'} 
At  the  comnM)n  laws  if  ^  ftranger  bad  prefented  his  clerk, 

and 


and  he  had  been  admitted  and  inftituted  to  a  church, 
whereof  anj  fubjedl  had  been  lawful  patron :  the  patroq 
had  no  ofher  remedy  to  recover'his  advovlon,  but  a  wri^ 
of  right  of  advowfon,  wherein  the  incumbent  was  not  to 
be  removed.  And  fo  it  was  at  the  common  law,  if  an 
ufurpation  had  been  had  upon  «an  infant  cr  feme  covert, 
having  an  advowfon  by  defcent,  or  upon  tenant  for  life,  or 
the  like  ;  the  infant,  feme  covert,  and  he  in  the  reverGon 
were  driven  to  their  writ  of  right  of  advowfon  ;  for  at  the 
eoDDion  law,  if  the  church  were  once  full,  the  incum- 
bent could  not  be  removed,  and  plenarty  generally  was  m 
good  plea  in  a  quare  impedit  or  aflife  of  darrein  prcfent- 
■enC,  and  the  reafon  of  this  was,  to  the  intent  that  the 
iacumbent  might  quietly  intend  and  apply  himfelf  to  his 
ij^tual  chargd;  and  the  law  did  intend,  that  the  bifliop 
that  bad  cure  of  fouk  within  bis  diocefe,  woul^  admit  and 
iaftitiite  an  able  man  for  the  difcharge  of  the  fpiritual 
fiuAion,  and  that  the  bilhop  would  do  right  to  everv  pa- 
tron within  his  diocefe.  But  at  the  common  laW,  if  any 
had  ufurped  upon  the  king,  and  his  prefentee  had  been 
admitted,  inflituted,  and  indufted  (for  without  induflion 
tbe  church  had  not  been  full  againft  tbe  king),  the  king 
might  have  removed  him  by  quare  impedit,  and  have 
htm  reflored  to  his  prefentation ;  for  therein  he  hath  a 
|RfOgative,  that  nuVum  UMpus  •ccurrit  regi ;  but  he  could 
aotprefent,  for  the  plcnarty  barred  him  of  that,  neither 
CDold  be  remove  him  any  way  but  by  adion,  to  the 
end  tbe  church  might  be  the  more  quiet,  in  the  mean 
;  neither  did  the  king  recover  damages  in  his  quare 
it  at  the  common  law.  But  this  ftatute  hath  altered 
Accommon  law  in  ail  thefe  cafes,  i  Infl.  344.  2  Injf.  356. 
Bmi  0nlj  by  a  writ  ef  right']  This  is  to  be  underftood, 
the  patron  bad  a  fee-fimple,  and  that  he  or  feme  of 
anceftort  had  prefented:  but  if  the  patron  chimed 
fcc^fioiple  of  the  advowfon  by  purchafe,  and  had  never 
ffcfented ;  there  he  could  have  no  writ  of  right  of  ad- 
,  but  before  this  ftatute  had  loft  the  advowfon* 
likewife  if  tenant  in  tail,  or  tenant  for  life  had  fufFered 
■furpation;  they  had  been  rt-medilefs  by  the  common 
becaofe  they  could  have  no  writ  oV  right.  2  Jnji.  357.. 
U^biAftMiUbi  tried  by  bi2ttel]  This  is  an  ancient  tiial 
law,  which  the  defendant  might  chufe  in  divers 
s  efpecially  here  in  a  writ  of  right  {a). 


b)  For  die  defcription  of  this,  trial,  fee  3  BL  Com.  33S. 
"^  ■  p  3  ^  Or 
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Or  tj  pridi  ij^j  This,  io  general,  is  a  writ  that  lies, 
where  any  man  is  put  out  of  hia  lands  or  tenements,  or 
of  any  profit  to  be  taken  in  a  certain  place ;  and  fo,  di£» 
feifed  of  his  freehold.    Terwu  §fthi  L. 

It  is  prwldid^  ilmt  Jmcb  prijmtminti]  The  words  before- 
going,  to  which  thefe  have  refierence,  extend  only  to  heirs 
in  ward ;  but  thefe  words  are  to  be  expounded  of  fuch 
prefencmenis  as  are  within  the  fame  mifchief:  and  there- 
fore this  z8t  extends  to  heirs  of  advowfons,  though  they  be 
out  of  ward.     2  Imft,  357. 

Shall  n$t  h  fo  frijuiUial  t§  thi  right  heirs]  This  aA 
relieveth  only  infants  that  have  advowfons  by  defcent ;  for 
if  an  infant  hath  an  advowfon  by  purchafe,  he  remaineth 
at  the  common  law,  and  is  not  remedied  by  this  mEt. 

»  /"A  357* 

And  this  being  a  law  that  fuppreflcth  wrong,  and  ad* 

vanceth  right,  doth  bind  the  king,  though  he  be  not  naoaed 

in  the  ad.    1  h^fi.  358. 

Or  to  them  umto  whom/ycb  advcwfitis  ought  to  rovtrt  i^er 
tho  iiatb  of  awj  pirfoms\  That  is,  10  thofe  heirs  that  have 
|he  revernon  of  the  advowfon  by  defcent ;  but  the  heir  of 
him  in  the  remainder  is  not  within  the  purview  of  this  aA. 
a  hft.  358. 

Aftir  the  doatb  of  sny  porfews]  That  is,  of  tenant  by  the 
curtefy,  tenant  in  dower,  or  otherwife  for  life,  or  for 
years,  or  in  fee-tail.     2  Infi>  358. 

Thi  fame  ^U  ho  ohferved  in  prtfeniments  made  unto  churches 
heing  of  the  inheritance  of  wiwi]  But  if  a  feme  covert  hath 
an  advowfon  by  purchafe,  and  not  by  inheritance  ^  fhe  it 
not  within  the  remedy  of  this  ad.     2  In/I.  359. 

Aljo  religious  mtn^  as  bifiopsy  archdtaccnsy  parfons  of  churches^ 
and  othtrfpiritual  menjbail  he  aided  by  thi$  Jiatuti]   By  this  1 
prefentation  and  ufurpation  in  time  of  vacation,  albeit  tbe  ^'l 
freehold  and  inheritance  is  in  abeyance;  yet  the  ufurperi 
gaineth  a  fee-fimple  in  the  advowfon:  like  as  if  one  cil* 
treth  into  lands  during  the  vacation,  and  claimeth  tMs 
fame  as  his  inheritance,  he  gaineth  an  inheritance  W: 
wrong.     But  yet  as  the  dying  feifed  of  lands  in  that  ami 
during  the  vacation  (hall  not  t^ke  away  the  entry  of 
fucceflbr,  no  more  (hall  the  ufurpation  during  the  vacaf 
take  away  the  right  of  prcfenution  when  the  church  h^ 
comes  void  :  and  if  he  be  difturbcd  he  (ball  have  hit  qi 
jmpedit.     2  hft.  359. 

S.  2.  The  plea  fiaU  not  fail  hf  reafon  of  tha  pUaari 
By  the  common  law,  plenarty  before  the  writ  of  qoa 
impedit  brought  was  a  good  plea,  but  plcmirfj  bakigii 
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the  writ  was  no  bar  at  the  common  law ;  but  now  by  this 
ftacute,  plenarty  i%  no  plea  in  a  quare  impedit  or  darrein 
pideoioaenty  cnicfs  it  be  by  the  fpace  of  fix  months  be- 
fore the  i|uare  impedit  brought;  for  if  the  rightful  patron 
kiiig  his  adion  within  the  fix  months,  it  is  maintainable 
by  thia  ftatute ;  which  fhort  purview  doth  remedy  many 
mtkh'tch  «t  the  common  law.     2  J^fi.  360. 

But  this  doth  not  bind  the  king ;  for  plenarty  by  the 
lp«ce  of  fix  raoiichs  is  no  bar  againfi  him,  for  he  may 
have  hit  quare  impedit  when  he  will ;  and  that,  whether 
he  ciaimeth  in  the  right  of  his  crown,  or  in  the  right  of  a 
UbK&  (a).     2  Iiji.  360. 

&  that  tht  writ  be  pur  chafed  within  fix  ni9nth$'\  And  be- 
caufe  this  computation  doth  concern  the  church,  it  is 
peat  reafo/i  that  it  thai!  be  made  according  to  the  com- 
potatioo  of  the  church,  which  churchmen  do  beft  icnow : 
and  therefore  the  computafion  {h<ill  be  made  according  to 
the  kalendar  fur  one  half  year ;  and  not  accounting  twenty- 
eight  days  to  the  month.     2  Infi,  360. 

37v  viTj  heir  is  difiurbed  te  pre/enr]  Hereby  the  heir  in 
icverfion  is  provided  for,  and  n<>t  the  Icrflbr  himfelf.  And 
■Ibek  tenant  by  curtefy,  tenant  m  dower,  tenant  for 
life,  or  tenant  in  tail  prclented  lait ;  yet  the  heir  to  whom 
Ae  reverfion  falleth  in  pofieflion,  (ball  have  by  this  branch 
an  afife  of  durrein  prefcntment,  albeit  the  heir  or  his  an- 
ceftor  did  not  immt-diately  prcfent  ber.re.     2  Jnfi.  361. 

S.  3.  Damages  Jh'i II  be  awarded]  Before  the  makin;;  of 
this  ad,  the  plaintiff  in  a  quare  impedit  recovered  no  du- 
■lageSy  left  any  profit  the  patron  fhould  take  (hould  favour 
of  timony,  which  the  common  law  did  detcft.  And  this 
it  the  caufe  that  the  king  in  a  quare  impedit  recovereth  no 
>duinages;  becaufe  he  could  recover  none  by  the  com- 
•■MMi  Imw,  and  the  king  is  not  within  the  purview  of  this 
^Ulife.      2  In/i.  361. 

'    And  forafmuch  as  no  damages  were  in  a  quare  impedit 

at  the  common  law,  and  this  »&  after  the  ftatute  of  Glo* 

Cefter  (which  gave  coits  in  certain  cafes)  giveth  damages 

:.^^UBif  2  therefore  in  this  cafe  the  plaintiff  fhall  recover  no 

uofti.     2  hj   362. 

'^''     But  In  the  cafe  of  Holt  and  Holland^  M.  33  C  2.  where 

-'  ibe'queftion  was,  whether  the  plaintiff  in  a  quare  impedit 

P' Jhoold  have  cofts,  ic  was  ruled,  that  it  it  is  a  quare  impedit 

b   li^thecommonlaw,  therecMnbenocofts;  if  by  liaiute,  there 


(if)  As  in  light  of  a  ward.    Ibid^ 

V  4  muft 
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muft  be  oofti :  and  if  the  church  is  full  of  the  defendant  by 
inftttution,  then  it  is  a  quare  impedit  within  this  flatute  of 
the  i^Ed.  I.  r.  5/if  not,  it  is  at  the  common  lair* 
SUm.  25.  (a) 

So  that  tbi  bijh9p  d»  cnfer  to  tbt  cbarcb]  Albeit  the  biihop 
hath  not  collated,  yet  if  he  hath  the  right  of  collation, 
the  plaintiff  (hall,  if  he  will,  recover  double  damages^ 
within  the  meaning  of  this  ad.  But  if  notwithftanding 
.  the  bifliop*8  title  to  collate,  the  church  remaineth  void, 
the  plaintiff  may  recover  his  prefentation ;  and  if  heftloth^ 
the  damages  (hall  be  only  for  half  a  year:  in  which  cafe 
he  hath  his  e]c£iion»  either  to  lofe  his  prefentation^  and  . 
have  double  damages,  or  to  have  his  prefentation  witli 
fingle  damages.     2  hji.  362. 

For  two  years  value  of  ibi  cbwrcb']  And  this  (hall  be  ac- 
counted according  to  the  true  value,  as  the  fame  may  be 
letten.     2  Inft.  362. 

S*  4.  Sballbavi  a  writ  to  dtmand  tbo  aivowfon  of  tbi  iitbit!^ 
By  the  common  law*  if  the  incumbent  of  one  patron  de* 
manded  tithes  againft  the  incumbent  of  another  patron, 
the  writ  of  iodicavit  did  lie;  for  that  the  right  of  the  pa-* 
tronage  (bould  come  in  queftion :  for  by  the  prefentation 
of  the  patron,  his  incumbent  is  to  have  the  tithes,  which 
are  the  profits  of  the  church.  And  in  a  writ  of  right  of 
advowfon,  the  patron  (hall  allege  the  efplees  (or  profits) 
in  his  incumbent  in  taking  of  the  great  and  fmall  tithes ;• 
and  therefore  if  the  right  of  tithes  came  in  queftion,  that 
concerned  the  right  of  advowfon,  the  writ  of  indicavit  did 
lie.     2  //j//.  363. 

The  mifchief  before  this  ftatute  was,  that  feeing  the 
riiU^t-of  tithcrs  could  not  be  tried  between  the  two  perfons 
after  the  indicavit  granted,  the  perfon  prohibited  was 
without  remedy  for  trial  of  the  right  of  tithes  ;  and  there- 
fore this  a£t  dpth  give  the  pa:rcn,  whofe  clerk  is  prohi* 
bited,  a  writ  of  right  of  advowfon  of  tithes ;  and  if  the 

m 
^i^ — mm^ ' " .         _       -     -  -    -  -  _  _    .    ^^^_— ^^.^^^ 

(a)  By  the  later  aDthorities  no  coda  are  given  ia  a  qoase 
impedit.  Bu/I.N.P.  ^iS.  Sajero/iCofis,  €.  HulhjckonCofiuy. 
Even  though  the  defendant  have  judgmeot  on  deoiurrer, 
Vbralf  and  others  v.  the  Bijhop  of  London  and  others,  1  H. 
pla*  530.  For  tbe  flat.  8  ^  9  /^.  3.  r.  11.  which  gives  cods 
on  demurrer,  is  conflrued  to  g\\t  them  in  foch  cafes  only 
where  both  parties  are  ^titled  to  them.  But  on  a  writ  of 
error  the  plaiotiiF  is  entitled  to  cods  and  damages,  by  3  H0  j. 
f.  10.  if  judgment  b?  afiirmed^  or  the  writ  be  difcoatiauedy  or 
defendant  nqi^fMUcd.    ll'ide  inftg,  p.  46.  no(p  (^}, 
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light  be  tried  for  the  demandant,  the  caufefliall  be  removed 
into  the  court  chriftUn.     2  Injl.  363. 

But  what  if  the  patron  hath  but  an  eftate  for  life,  fo  as 
he  cannot  have  this  writ  of  right  of  advowfon ;  what  re- 
ncdr  flball  be  had  for,  trisil  pf  the  rieht  of  tithes  in  this 
cafe^  It  feemethy  that  by  conftruSion  of  this  ftatute, 
tbe  defendant  in  the  indicavit  appearing  upon  the  a^- 
txhment,  (hall  plead  to  the  right  of  the  tithes  in  the 
king's  court :  or  otherwifc  he  ihall  be  without  remedy. 
a  bfi.  364, 

By  the  13  Ed.  i.  ft.  l.  c.  30.  Ajftfes  9/  darrein  prefinf' 
mmi^  ^nd  inquifitions  §/  quare  impedit  jhaii  hi  ditermimd  in 
tUr  §wnjbiri  htfort  Mi  jujiici  of  the  btnch^  and  om  knight^ 
U  m  day  and  piaa  artain  in  tbt  bincb*  ojjignid^  whithir  tbg 
i^gndamt  confini  ir  net  i  and  then  thi  judgment  Jhall  hi  given 
immidiatiiy. 

The  reafon  of  making  (his  ftatute  w^s  in  refpe£l  of  the 
danger  of  lapfe;  find  therefore  in  favour  of  the  patrons  it 
is  provided  that  the  juftices  of  nifi  prius  (hall  have  power 
to  give  judgment  in  tbefe  two  a£lions.  .  2  /«v/?.  424. 

And  although  the  words  be,  that  thin  thi judgnunt Jhall  hi 
p9imimuMidiatily\  yet  if  the  juflices  cf  nifi  prius  do  not 
give  judgment,  upon  the  return  of  the  poftea  judgment 
may  be  given  by  the  court  to  which  the  return  is  n)ade : 
ki  by  thefe  words  the  higher  court  is  not  reflrained^ 
%Inft.  424. 

And  this  a£),  giving  to  (he  judices  of  nid  prius  power 
10  give  judgment,  they  have  thereby  a  power  inclufive,  as 
incident  thereunto,  given  them  to  award  execution,  that 
as,  a  writ  to  the  biihop.  But  that  writ  is*  not  returiiable : 
But  after  the  record  be  returned  into  the  common  bench, 
jf  the  former  writ  be  not  executed,  that  court  ma^  grant 
a  writ  of  ficut  alias,  returnable  into  that  court.     2  Inft. 

By  the   34  Ed.  i.  ft.  i.     (de  conjunAim  feofFatis): 
Fwmfmmeb  as  pUas  in  court  fpiritual  beritofore  had  many  times 
dilaySy  for  that  our  writ  that  is  calUd  indicavit  was 
times  brcugbt  before  thi  judgiSf  of  futh  matters  when 
#by  Wire  hegun^  and  thereupon  our  chief  juji't as  could  not 
friiitd  lawfully  nor  in  due  manner  to  award  a  writ  of  confulta^^ 
IJMi  npom  fucb  manner  of  procifs\  it  is  agnedj  that  fuch  a 
Writ  of  indicavit  Jhall  not  hi  granted  from  henceforth  to  any^ 
hfmo  the  matter  banging  in  the  fpiritual  court  between  the 
fartiis  he  recorded^  and  that  our  chancellor  Jhall  he  certified 
■  *  ^^9  h  ^hfigbi  and  inJpe^ioH  of  the  libel. 

By 


\ 


4a  .  aidtMiMm^ 

By  die  ftatnte  of  articuli  cleri,  9  Ed.  2.  ft.  f  •  €•  2.  If 
iAati  da  arifg  tipm  tbg  rigbt  9f  tkbis^  h§mm  lit  m'igimmi/hm 
tbi  rigbt  tfpmiinm^gg^  mi  ibe  fmMiiiy  ff  tbi  Jam$  Hibu  d» 
ami  MKf  thifnrtb  fmi  rfAi  g§9ds  iftbe  dninbi  ibi  kh^9 
frMUiin  ^tt  bM  fku,  if  tbi  cmiji  amt  bifirt  Mjrnjjg^ 
J^rzitud. 

By  Che  12  Ed.  2.  c.  4.  As  t§  tbe  iwfmfis  ubit^imtifm 
writs  §f  fuart  imeSt^  iiflmU  be  dmu  m  is  emOmmii  im  tbi 
fiM^i  •f  tbi  13  Ed.  I.  ft.  I.  €.30.  Ami  tbijt^KusJbM 
biVi  power  to  reard  smfrnts  amd  irfaubs  im  tbe  emmiry^  mmi 
tt  give  judgment  tberetipmh  ^  tbey  di  in  tbibmub^  mid  Hun 
a  r^irt  tbat  wbicb  tbey  bene  dene^  irsd  tbere  ti  bi  mtnSkl^ 
Andif  it bttppenibat tbe jnftice ir  jnJHas  tbii JbM bi e^igmd 
te  takefiub  iuquejls  in  tbe  eetmtrj  di  mt  emne^  ir  if  tbey  earn 
inte  tbe  cnmtry  at  tbe  day  tf^gned^  yet  tbe  fmliis  erndfirfim 
ef  fiub  inqueftsfiaU  keep  tkeir  day  in  tbe  beneb. 

By  the  14  Ed.  3.  ft.  i.  c.  16.  TbejefHiesef  affifi  emi 
niji  prims  fbaU  bave  piwer  te  givejme^ment  im  tbe  cmmiry^  in 
fins  if  darrein  prefentmimt  and  fmmrg  impeSt. 

By  tbe  i  Mar.  fefl*.  2.  c.  5.    WUreni  by  tbe  /latmti  if 

tbe  32  H.  8.  c.  2«  infomi  eafes  prejcrrptien  is  Bnuted  tijbfty 

yemrSf  emd  in  §tbir  cmfes  t9  fifty  years^  wbieb  bang  me  Sf 

prioed  Jball  afUr  trial  bad  bi  a  barfer  evtr  f«  aU  writs  in 

fmeb  lifts  \  and  a  ebmbt  batb  been  wbetber  tbe  fame  Jball  ov- 

tind  t$  a  writ  ef  rigbt  efadvewfrn^  a  fnan  impeSt^jmre  pa» 

trenatus^  ir  ajffe  ef  darrein  prejintment^  wbere  tbe  elaimant 

eannet  lay  tbe  ejpleesy  fifin^  er  prefmtment  inbim^  bis  amcef» 

terSf  ir  predeceffers^  or  in  bim  ir  tbem  by  wbem  tbey  daimi^ 

witbin  fixty  years  next  before  :  it  is  enaQtd^  tbat  tbe  fame 

Jball  net  extend  to  amy  writ  of  rigbt  of  advowfrn^  fmaro  im» 

pedit^  or  aJ/Sfe  of  darrein  prgjimtwient^  nor  jut  patronatus ;  bmt 

tbat  all  per/ens  may  maintain  and  pmrfue  the  feme  as  tbey  migbi 

bave  dme  before  tbe  maiit^  of  tbejaid  aR^ 

It  hath  been  generally  received  for  law,  that  if  one  who 
is  not  a  rightful  patron  doth  in  due  form  of  law,  wtdioot 
any  oorropt  comraA,  prefent  a  clerk  to  a  prefemative  liY- 
ing)  in  time  of  peace  (when  the  courts  are  open,  and 
consequently  the  rightful  patron  is  at  liberty  to  bring  hia 
quare  impedit  within  the  fix  months  if  he  pleafeth),  and 
fuch  prefentation  taketh  effed,  and  inftitution  and  in- 
dudion  be  had  thereupon,  and  the  clerk  remains  fa 
months  in  pofeffion  before  the  true  patron  commenceth 
his  fuit ;  he  thereby  becomes  a  lawful  incumbent,  and 
may  enjoy  the  living  during  his  life.  And  although  for« 
merly  the  true  patron  might,  on  the  next  avoidance,  te- 
oover  his  ancient  right  in  many  cafes,  yet  he  could  not 

do 
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do  it  in  all ;  but  in  fome  was  for  ever  barred  of  any  re« 
inedy  (a).  But  now  by  the  ftatute  of  the  7  An.  c.  iS. 
F§ra/mucb  ss  tbi  pleading  in  a  quan  imptdit  is  found  Viry 
S^mb^  whiTitf  many  patr§ns  an  iithtr  iiftaUd  of  their 
ngkis  •/ pnfeniation^  or  put  to  gnat  charge  and  trouhli  to  nco* 
wr  thiir  right ;  it  is  thtnfo'o  tna^fid^  that  ns  ufu-paiion  upon 
auj  mmdana  in  any  cbunh^  vicaragi^  or  othor  ttcUfioftical  fro* 
moHam^  fiktUMplaeo  tho  iftuti  or  into*  eft  of  any  perfon  ontitied 
ta  the  advowfon  or  patronage  thereof^  or  turn  it  to  a  rifbt  i 
ha  bi  that  would  have  bad  a  right  if  no  ufu^pati^n  bad  han^ 
amy  frefent  or  maintain  his  qnan  impodit  upon  the  next  or  any 
oiber  avoidance  (ifdtjhrbed)  notwithftanding  fucb  ujurpatian. 
Watf.  c-  7. 

By  the  20  G.  2.  c.  51.  M  titles  and  fuits  and  anions  ^f 
ftma  imptdit^  are  excepted  out  of  the  general  pardoa 
granted  by  that  ad  (to  all  perfons  concerned  in  the  late 
icbellion). 

By  the  24  G.  2.  c.  48.  intituled.  An-  a£l  for  ihe  abbre- 
fiation  of  Michaelmas  term  : — Whereas  before  the  making 
rftbis  a&^  all  writs  of/ummons  to  warrant  againjl  the  vouch' 
an  mpam  eommon  recoveries  had^  in  writs  of  entry^  and  writs 
of  right  of  advowfon  were  made  for  five  returns  inclujive  ; 
fir  the  mare  fpeedy  perfeHing  of  /uch  recovery^  it  is  enaffed^ 
^ai  every  fuch  writ  ofjummons^  to  war* ant  upon  the  appear-* 
amce  of  the  tenant  to -every  fuch  writ  of  entry  and  writ  of  right 
of  mdvawfon^  fball  be  abridged  to  fuur  returns  incluftve,    f.  8. 

An  affifc  of  darrein  preff-ntment  no  man  can  have, 
vithottt  alleging  a  prefentment  in  hi«  own  time.      2  Injim 

A  writ  of  right  of  advowfon  a  purchafer  cannot  have, 
without  alleging  a  prercntaiioii  in  his  own  time :  but  a 
quale  impedit  a  purchafer  may  have,  and  allege  a  prefenta- 
don  in  him  from  whom  he  purch^fed  the  fame ;  and  to 
:  •'tfMt  end  was  the  quare  impedit  provided,  for  remedy  of 
inch  purchafer;:.     2  Injl  355. 

And  feeing  the  writ  of  quare  impedit  doth  lie  for  all 
'^i  Mrfens  who  may  maintain  an  af&fc  of  darrein  prefentment, 
;.'tt  fevns  to  be  the  fafcft  courfe  to  bring  that  writ  upon 
y^aajrdtfturbance :  but  although  it  be  faid  that  a  man  may  in 
inoy  cafes  have  either  writ,   yet  in  no  cafe  can  he  main- 
r^^kain  both^  therefore  if  the  plaintiff*  hath  brought  a  quare 


(«)  See  Heb,  ^Z2.  who  fays  that  ao  advowfon  is  one  of 
he  thiogs  whereupon  ufurpatioQ  works  more  Violcndy  thaa 
ipoa  any  polfcflioD  corporal.  ^ 

impedit 


I 
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impedic  upon  a  difturbance,  and  hanging  the  fame,  doth 
bring  an  aiSfe  of  darrein  prcfentment  againft  the  fame  de* 
fendants,  the  defendants  may  in  pleading  (hew  this  fpc- 
cisl  matter  in  certain,  and  aver  that  both  writs  are  upon 
the  fume  avoidance ;  and  the  writ  of  darrein  prefentment 
will  be  abated  (a).  And  if  an  aflife  of  darrein  prefentment 
be  firft  brought,  and  after  that  a  quare  impedit  for  the 
fame  avoidance;  the  aflife  (hall  abate,  and  the  qiure  im* 
pedit  (hall  fland ;  for  the  quare  impedit  js<  of  an  higher 
nature  than  the  alBfe.     /Atf//.  c.  22. 

When  by  the  judgment  in  a  quare  impedit  the  inherit- 
ance, eftate,  or  intered  of  the  patron  that  prefented  it  to 
be  diveded,  fuch  patron  ought  to  be  named  in  the  writ; 
bccaufe  the  patronage  (hould  elfe  be  recovered  againft  him 
who  had  nothing  in  the  patronage,  namely,  the  clerk; 
and  it  is  not  reafon  that  he  who  is'  patron  (hould  be' 
difpoflefled  and  oufled  of  his  patronage,  when  he  is  a 
ilranger  and  not  party  to  the  adllon,  efpecially  when  he 
may  be  made  a  party.     If  at/,  c.  24.  {b) 

And  not  only  the  patron,  but  alfo  his  incumbent,  muft 
he  named  in  the  writ)  for. if  an  incumbent  at  the  time  of 
purchafing  the  original  writ  be  admitted  and  inftituted  at 
the  prefentatton  of  any  one,  although  the  ordinary  and  his 
patron  be  named,  yet  fuch  incumbent  that  is  not  men- 
tioned (hall  not  be  removed,  but  only  the  patronage  re* 
covered.     fVatf.  c.  24.  (r) 

And  in  fome  cafes  it  is  necITeary  alfo  to  name  the  or- 
dinary in  the  writ^  for  if  the  patron  be  difturbed  in  pre- 
fenting,  and  the  church  be  not  filled,  the  ordinary  b  to 
be  named  in  the  writ,  or  elfe  he  will  collate  hanging  the 
fuit  by  lapfe ;  whereas  if  he  be  named,  he  mu&  either 
difclaim,  and  then  judgment  may  be  had  againft  him,  or 
elfe  he  muft  plead,  and  fo  allow  himfelf  to  be  a  difturber, 
and  being  made  party  to  the  aiSlion,  he  is  barred  of  the 
advantage  of  lapfe.     ffat/.  c.  24*  {d) 


(a)  H$h,  184.  Nem§  dehtt  his  futxarl  fi  cwftit  cmrt4t  fuadjk 
/r0  umu  it  iadem  cau/a,     5  Rep.  61.  a. 

(b)  Hoh.  193.  Cra.  j^tf.  651.  aliter  where  the  pitfent- 
atioQ  alone  is  to  be  recovered.  Savs'Ie,  Caft  184.  Falm* 
311.  When  the  pncron  is  omitted,  the  iocumbent  mull  plead 
in  abatement.     Heh.  ^ij. 

is)  6  Rep,  51.  ^.  ^ia  us  inter  aliit  aSa  alters  n§cere  nom 
dihtt. 

(^}  C«.  Lie.  344.  J. 


Quare 
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Qnare  impedit  is  a  pofleiTory  a£lion,  and  thereFore  not 
to  be  maintained  without  a  pofieQion ;  for  which  reafon 
the  plaintiflF  cnuft  always  declare  upon  a  prefentation  made 
bj  faimfelf  or  his  anceftor,  or  one  whofe  eftate  he  hath, 
or  bf  the  grantee  of  the  next  avoidance,  or  by  his  lefiee 
ibr  life  or  for  years.     3  Salk.  293. 

But  yet  the  want  thereof  may  be  cured  by  verdidl. 
&r.  ioo6. 

In .  all  writs  of  quare  impedit,  the  ted  of  the  writ 
ought  to  be  made  the  very  day  it  is  taken  out,  and  not 
at  any  time  before,  and  this  by  reafon  of  the  lapfe. 
lyaif.  c.  23.  {a) 

The  pro€ifs  in  quare  impedit  are  fummonsy  attachment, 
and  diftrcfs  peremptory.  And  the  fherifF  mufl  fummon 
the  defendant  by  good  fummoners,  and  return  cheir  names 
opon  the  original  writ,  and  not  return  common  fummon- 
ers, as  John  Doe  and  Richard  Roe ;  for  a  writ  of  (icceit 
licth,  if  the  fummons  were  not  made  indeed.  But  if  the 
iiog  be  plaintiff  and  the  defendant  be  not  fummoned, 
nor  attau:hed,  nor  diftrained,  and  the  king  hath  judgment 
by  default,  no  writ  of  deceit  lieth.     lyatf.  c.  26.  (b) 

Bj  a  conftitution  of  archbifiiop  Langton,  If  two  are 
fnfittiid  t9  ^m  and  thefanu  churchy  the  cuftody  thergof  Jball 
kgitfem  t§  ntiibir  of  them^  pinding  ihefuit.  And  if  the  right 
efnelleoing  tofuch  clurch  Jball  l/ipje  to  the  bifljop  ;  infucb  cofe^ 
left  iiiher  of  the  parties  jbould  be  prtjuSiced  by  the  biJbop*s  coi^ 
kiim^  wb§  Jball  afterwards  carry  his  caufe  as  to  the  rif^ht  of 
patrmage^  it  is  decreed^  that  the  bijhip  /hall  collate  neithtr  ef 
A^  tubo  have  been  prefented  to  the  fame  church  for  that  turn^ 
mi^  ty  confent  of  both  the  patrons.     Lind.  215. 

And  by  the  ftatute  of  the  3  Kd.  i.  c.  28.     No^e  of  the 

IS^*$  tUrkt^  nor  of  any  jujiicerj  /hall  receive  the  prefentment 

[    ofmiy  ihurcbjfor  the  which  any  plea  or  debate  is  in  the  king'^t 

\    amrt^  witbcut  fpecial  licence  of  the  king  ;  and  that  the  king 

[  JorUiittby  upon  pain  to  U/t  the  churchy  and  his  fer vice. 

The  mifchief  before  which  adt  was.  that  pending  a  fuit 
isr  a  church  in  the  king's  court,  the  one  party  or  the 
mh^  would  prefent  the  chaplain  of  the  king,  or  of  fome 
#f  the  judges,  the  more  to  countenance  the  one  pauy, 
aid  Afcourage  the  other:  and  at  that  time  the  mifchir.f 
M  greater,  becaufe  if  the  clerk  of  an  ufurper  was  in- 


(«}  For  if  the  writ  abate,  qo  new  writ  can  be  brought  afcer 
ifis  fflODtbs.     7  Rep.  27. 
CQ  J  Brovinlonjii^  158. 
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Aituted,  the  true  patron  had  no  remedy,  but  by  a  writ  of 
right  of  advowfon.     2  I'l/l.  212. 

And  by  che  (latute  of  the  13  Ed.  1.  ft.  i.  c.  49.  it  ia 
cnaded  as  folio weth  :  Tbt  cbafuell$r^  tnafmnr^  jufiiu%^  ntr 
mny  $f  tbi  hng^s  counfel^  mr  cUrk  §f  tbi  cbaneirj^  nor  $f  tbg 
ixchtquir^  nor  of  any  jufttci  or  $tbir  officer^  n$r  any  of  ibi 
hng'A  bonfe^  curk  nor  Igy^  Jhnll  not  rgioivi  any  iburch  nor 
advowfon  of  a  cburch^  land  nor  iinemont  in  fee ^  by  gift  nor  by 
fnrchafij  nor  tofarnty  nor  by  cbamporiy^  nor  otberwife^  fo  kng 
m$  ibi  ibing  is  in  pUa  biforg  us^  or  beforg  amy  of  our  offictrs  % 
wor  Jball  take  m  roward  tbtroof.  And  bo  that  doib  contrary  to 
this  a£fj  eitbgr  himflf  cr  by  anctbgr^  or  mako  any  bargain^ 
Jball  bg  pupijhed  at  the  king* s  piiofurgf  as  wMbttbat  pur^ 
cbafgth^  as  be  that  d^th  fell. 

In  affife  of  darrein  prefentment,  fix  of  the  jury  ought 
to  have  the  view  of  the  church,  to  the  intent  that  they 
mav  put  the  plaintiiF  into  pofleffioa  if  be  do  recover. 
Watf  c.  26. 

Judgment  being  given,  the  eflFe£b  thereof  are,  that  id 
an  affife  of  darrein  prefentment,  be  that  prevails  (hall  re* 
cover  che  prcfentmcnt,   and  fix  of  the  jury  who  had  view 
of  the  church  may  put  the  plaintiff  into  poflefiion  if  he  doth 
recover.     In  a  quare  impedit,  he  that  recovers,  recovers 
the  advowfon  as  well  as  the  prefentment.     But  in  both    ■ 
writ5»  by  the  very  judgment  abfolutely  given,  there  is  this    ' 
effect  of  the  judgment,   that  che  incumbent  that  was  in  a    * 
church  when  the  writ  was  brought,  if  named  in  the  writ,    i 
is  adlually  removed;  but  if  not  named  in  the  writj  be    • 
(hall  never  be  removed.     H^atf  c.  28.  (a) 

Another  effc£l  of  a  judgment  given  in  a  quare  impedit  ^ 
or  darrein  prefentment  is,  that  he  for  whom  the  judgment  i 
is  given  (hall  recover  as  well  his  damages,  as  his.prefent«  1 
ment  and  advowfon,  by  the  aforefaid  (iatute  of  the  13  £^  !•  ^ 
ft.  I.  c.  5.     ff'atf   c.  28.  (b)  ^ 

Ao4  it 
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(a)  6  Rep.  ^i,  b.    Cro.  Car,  348.     Fidg  fupra,  p.  44.   Bf  \\ 
Wefl.  2.  c,  30.    the  judge  of  miji  prims  has  power   to  giv*  ^ 
JQdgmcnt  immediately;    yet     if  he  do  not,    upon  the  !•-  ^ 
torn  of  the  po/iea,  judgment  may  be  given   by  the  court  tO 
which  the  return  is  made.     Bull,  N,  P.  123.  s^ 

{b)  By  ^H.  7.  c.  10.     If  the  defendant  bring  a  writ  of 
error,  and  judgment  be  affirmed,  or  the  writ  be  difcontia^edt^t 
or  defendant  nonfuited,  the  plaintiff  (hall  recover  his  cofts  awl^B 
damages  for  his  wrongful  delay.    By  virtue  of  this  ftatute,  CMM 
court  of  AT.  B,  hzvc,  open  a  writ  of  crror«  awarded  damagiAi 

z  acGori^ 
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And  the  recoverer  (hall  have  a  writ  to  the  bi(hop  to  ad- 
mit Ills  derk.     H^atf.  c.  28. 

Bj  a  Gonftiuition  of  archbifliop  Boniface,   If  whin  m 
■nr  hmib  reamrtd  bis  rigbt  %f  fatrmiagi  in  tbi  ktn£s  emrt^ 
Aikmg  diibwriut9iiebifl>9p^  or  U  any  tibtr  wbo  bmb  power 
S»  grant  in/Htmitn^  tbat  bf  admit  tbi  eUrk  prgfented  bf  fucb 
fvfin  having  /§  navered  as  i^§rMd\  the  dirk  priuntid 
fiaHbifraly  admitted^  if  tbi  baufici  bi  vatant^  and  titn  bt 
av  adfir  eamnieal  impidimint^  tbat  tbi  patron  he  not  injund, 
Bmt  if  tbi  bnufiei  bi  n§t  vacant 9  tbi  prelati  may  txcuft  b\m» 
fjf  la  tbi  king  or  bis  jttjlitis^  by  anfivtring^  that  bicaufi  tbi 
bmtfica  is  mt  vacant^  bi  eamut  tbirifonfuyU  tbi  king's  man* 
data.     But  tbi  patron  may,  if  bi  pUafitb,  prefint  again  tbi 
porfm  who  is  in  pojfiffion  \  tbat  fo  tbi  rigbt  if  bim  who  bath 
fr  rocomrid  may  bi  diclandfor  tbifutun. 

Or  to  any  otbor  wbi  bath  power  to  grant  in/lituttin]  As, 
Ae  dean,  or  archdeacon,  or  other  fuch  like :  who  may 
have  fuch  power  by  cuftom,  prefcriptton,  or  fpecial  privi- 
lege, land.  217. 
Sball  bi  fnefy  admitted]  That  is,  without  making  any 
Icioo  of  the  right  of  patropage  i  becaufe  it  it  enough 
the  king  by  hit  lettera  teftifieth  that  he  hath  obtained 
fkt  pig^  of  patronage  in  hir  court.    Undm  217. 

Tin  ting  doth  write  /«  tbi  bifl^l  That  is,  by  writ  iflii* 
i^{  oo^  of  hit  court.  And  if  the  bifhop,  upon  receipt  of 
ikc  writ,  doth  not  admit  the  clerk;  another  writ  (hall 
ISh^  which  it  called  the  writ  of  quare  non  admifit. 
JPb^c.  28. 

Aad  it  it  (aid,  the  very  judgment  in  a  quare  impedit  is 

IB  JDodoffof  the  incumbent,  though  he  continue  fiUi 

1^  pnUffffion  de  faflo ;  and  if  the  plaintiff  be  inftituted 

a  writ  to  the  bifhop,  the  defendant  cannot  appeal  i 

if  he  doth,  a  prohibition  lieth :  becaufe  in  this  cafe 

bifliop  a£b  as  the  king's  minifter,  and  not  as  a  judge. 

Afwr  all,  the  learning  concerning  darnin  prefentment 

now  ta  he  entirely  obfoiete.    Before  the  ftatute  of 

^ifc.  aboveoientioned,  the  determination  upon  a  dar- 

pfclentment   was   conclufive,   as   between  the  pa« 

m  bis  heirs  and  a  ftranger:  for,  till  then,  the  full 


-1^ 


to  the  value  of  the  charch  foand  by  the  verdiA ; 

(  real  damages  which  the  plain  tiff  fuHains  is  ooly 
klilOf  kept  OBt  of  the  half  year't  valoe,  the  legal  intereit 
tittjeeou  to  be  all  he  is  entitled  to*    BulL  N.  P.  1 25. 

poflcflion 
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^Sk&zr  cc  the  id-tzTiftia  wis  is  fc:=  ••fn  Trefcriei  Cjft 
and  5i.i  b«n  ;  *n.'-!'!i,  s-.cs  tsjs  rr:'"«n-a:.of:,  rae  ckrk 
ln.i  besn  vt'iztd  w.'tm  ix cimtna.  or  :.i«:  r iisW  parroa 
t^  reccvered  t:e  ad'owv^a  ia  a.  vr-c  ef  n^itc,  wnich  u 
2  ddc  f^iperior  to  aii  outn  B'2C  cat  tracis  dafing 
givea  a  ri^.z  on  a*T  pence  co  b"nz  a  c;iire  lOTeci:,  ind 
to  reccver  f  if  h-a  etc  be  zoc'2}  norwi^-cirkiirtz  tiie  taft 
prs;enca::cc,  bj  wnr^n'-ierer  txu'ir  j  stares  ot  dirrri.i  pre- 
fent.-3en%  now  n^oc  bdrz  in  znr  vi'e  csacludve,  hare 
becc  aac^Iljr  difuffsd,  as  ini^ei  xhcj  "oeikn  CD  be  before;  t 
Quare  imse^tc  be;r;2  a  mare  ernml,  aad  rcerefore  a  acre 
»i''^^  a^ion.  Far  che  a£lie  of  darrc.a  pretes£ir:e3C  lies 
oc.f  wnere  a  tnin  hath  an  aJrcviba  by  ddcenc  fruoi  his 
ancetton  ;  bu:  che  vr-:  of  quare  Lorecit  is  equally  reme- 
cla!  «:--.<:her  a  icoa  cLu.t^  ciile  bj  dsicerrc  or  tj  porchafe. 
^Bicuiji.  215. 


T 


Forcn  of  the  grant  of  a  perpetual  advowfoa* 

HIS  i^dntmre  maid  the dor  wf  -^—  »  tlf 

^-^—  ^rftfr  9f  th*  relays  cf  nr  ftvi^iign  hrd  ■ 

*  *'  Grgat  Britain  Franzi  and  IrsLmd  kln^^  d»ftnier  %f  the 
fai  h^  ani  fi  firth^  and  in  tht  ytir  of^vr  Leri  Betufetn 

A,  B.  9/  —  in  tht  c nitty  of  ■  efquiFt^  §f  ibi  9m 

fart,  tffiC.  D.  :f ;«  ch^  cnntj  af^^^^-^  ggmtiiman 

9f  th<  of^tr  part ;  If^ttn^jjfth^  that  th*  Jaid  A.  B.  ftr  ami  m 

a^fdirati:^  :j  thi  jut:  tf  if  hii/u!  mi^iy  ffGrrat 

hritain^  ti  rim  :t  rjtrd  paid  at  sr  ^-/Wi  toe  fta.ing  amditli- 

tv»-f  ht^tof,  tr.f  Tfctiyt  u^'  ire^r  ^  t^e /aid  A.  B.  dstb  bereiy 

ccffinL-'.^d^e  &r.d  ki'^fi  f  th'trtrvith  fstllj  fatisfiid  and  paid^ 

aid  tksrgcf  Gni  ;/  'Viry  p^t  therg^f  datb  htriiy  acjmit  nUafe 

and  f^r  tvtr  dlfkar^t  the  fJd  C.  D.  hit  heirs  exeewtors  and 

admznijlr{it:ri  a^d  rjtry  ff  thtn  by  tkefe preftnts^  Anialfif&t 

diteri  iihtr  gztii  a^ufn  end  vJueb.'e  csylliratism  bim  thefaid 

A.  B.  therrutii  rrrjir^^  he  the  /aid  A.  B.  hath  given  mnd 

granted,  a^d  jt  tb//}  *re/ents  dith  fully /reefy  and  ahfilttte/y 

give  and  •;rQ!:t  un!i  the  fsid  CD.  his  heirs  and  a/fipis  fir 

evtr^   Al!  that  the  (rrjiw/sn  of  the  re^ary  gr  parfmege  cf  E* 

in  the  c:unty  cf~         Ani  all  the  e/:afe  ri^ht  title  intereft  fir§m 

peri'j  tla'.m  a\d  diTnand  v.hGtf::ver  ef  him  thef^id  A.  B.  efite 

ft  fid  ti  tie  ,a:d  adi'swj'cn,  aid  to  the  danatisn  prefentation  and 

free  difpsfiiiin  and  ri^hi  of  ftstrena^e  of  the  faid  ebnrei:  Ta 

IftVe  and  to  h:ld  the  faid  advowj^n  and  premifis  aferefeud 

hereby  givm  and  granted^  er  meant  mentioned  er  sntended  i§  he 

/■trefjy  givm  and  granttdj  with  tbt  appurtettancts^  uiste  fntn 
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tie  fmi  C»  D*  bit  heirs  and  affigns^  U  and  /or  the  foU  and 
whf  frepir  uft  and  behocf  of  the  /aid  C.  D.  bh  bein  and 
ofynM  for  iver^  and  t§  and  for  no  other  ufe  intent  or  purpofe 
whatfeewr.  And  tbejaidk.  B.  batb  granted^  and  by  theft 
frtfemti  dotb  grant  for  himflf  and  bis  heits^  that  tbey  will 
warrant  to  the  faid  C.  D.  and  his  heirs  the  afare/aid  advowftn 
of  the  faid  church  and  premijfes  aforefaid  and  every  of  tbcntf 
mb  the  appurttnanctSy  unto  him  the  faid  C.  D.  bis  heirs  and 
ofyms^  againfl  him  the  faid  A.  B.  bis  heirs  and  ajftgns^  and 
§iainfi  all  perfons  vjbatfoever  claiining  er  to  claim  the  fame^  0ik 
any  right  §r  title  thereunto^  by  from  or  under  him  them  or  any 
^tbem.  And  the  faid  A.  B.  doth  hereby  fur  himfelfhis  heirs 
uecMters  and  admini/lratcrs^  covenant  promife  grant  and  agree 
tfand  wfth  the  faid  C.  D.  his  heirs  executors  adminijiratcrs 
anda/ffgrn^  and  t$  and  with  every  of  them  by  thefe  prefentSy  in 
wujpter  and  form  following  ;  that  is  to  fay^  that  he  the  faid 
A.  B.  is  at  the  time  of  the  fealinsi  and  delivery  hereof  and  •> 
nntii  the  execution  of  thefe  prefents^  the  true  right  and  undouht^^ 
edpairom  of  the  faid  church  ofE,  and  of  the  re^ory  afcrtfaid  i 
and  hath  good  rights  full  power^  and  lawful  and  ahfolute  au^ 
^horiiyi  fa  grant  and  convey  the  fame  to  the  faid  C,  D.  his 
bens  and  affigns  in  manner  and  form  as  aforefaid :  and  that  it 
/bail  atod  m,ay  be  lawful  to  and  for  the  faid  C.  D .  bis  kiirs  and 
afigas^  frcm  time  to  time^  and  at  all  times  for  ever  hereafter^ 
wkaatmer  the  faid  church  fhall  or  may^  by  the  deaths  refgna^ 
%saa^  dgprivatien^  cejfton^  er  change  of  all  or  any  the  reSfors 
or  memmbants  thereof  or  otberwije^  happen  to  beconie  vacant^ 
Ufr^mtfome  other  bonefl  learned  and  well  qualified  clerk^  to 
fmud  im  the /aid  church  as  the  redfor  or  parfon  thereof  and 
OedamB  oibar  a&s  which  to  the  office  of  patron  of  the  faid  rec--         # 

rf  right  belong  or  appertain^  as  fully  and  amply  as  be 

4mjiud  A.  B.  his  heirs  or  offigns  might  or  could  do^  if  thefe 

Jjajw/i  had  not  been  made^  without  any  let^  fuit^  hindrance^ 

Kit,  interruption  or  dijlur  banco  tvhaifoever  of  or  from 

ibajaid  A.  B.  his  bein  or  affigns^  or  any  other  claiming 

bim%  them,  or  any  of  them  :  And  that  he  the  faid  A.  B* 

rg  eued  ajfigns^  and  aU  other  per  Jons  whatfoever  having 

ing  any  right  or  title  to  the  faid  advowfon  under  him  w 

Jmii  and  will  from  time  to  iime^  and  at  all  times  hers" 

mfan  the  reofonabie  requeji^  ard  at  the  proper  cojl  and 

I  of  the  faid  C.  D.  his  heirs  and  offigns^  in  toe  law, 

da^  levy^  execute  and  Jf*fftr  all  anU  every  fui.h  fur tber 

lawful  and  reaf enable  ii£f  and  c.£is^  grant  and  grants 

\famiiM  and  affurances  in  the  law  whatfoever^  for  the  far* 

'^  hatarf  and  mort  ptrfe£l  and  abfolute  granting^  convey* 

wndajfiifing  of  the /aid  advowfon  of  the  faid  church  to  the 

Dt.  I.  E  faid 
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f^  C*  D.  hii  bars  mud  ^jfigns^  he  it  hy  grgMt^  Mfirwuitiem^ 

Juu^  «r  rnwery^  9r  m  amjf  ttbtrmammtr  as  if  the  fmd  C.  D. 

Ins  beirsmid  mj^ns^  $r  his  mr  their  emmfel  kirwed  im  the  hw^ 

fittU  be  rtmfenMf  devifed^  mdmftd  er  refsured:  All  vAkh 

further  mid  ether  efffitrasue  mad  affknuas^Je  /#  be  tmsde  rftie 

Jkid  premJfis^JhtUbe  emd  emare,  emdJhaU  be  Mi^dged  deemed 

misd  taken  t§  be  emd  ennre^  mnd  me  her  Ay  deckred  te  be  and 

enure^  te  the  fJe  enfy  mnd  preper  uft  ef  the  find  CDm  his 

heirs  msdaffigmtfer  ever^  mid  f  cmdfer  ne  etber  mfe  inieut  $r 

Crpefe  wbatjeever.     In  witnefs  whereef  the  pmties  iibevefud 
tbeje  frejents  have  iuterchangembfy /ei  their  hmsds  emdfetb^ 
Ife  iay  eokd  jem  firft  eibevewrittem. 


Grant  of  a  next  avoidance* 


^HIS  indiwitnre  nmde  the  -^^-^  day  ef  ^^'^  imtheyemr  ef 
r  ^     ear  Lerd*    "^        Bitween  A.  B.  ef  in  the eemney 

ef gentleamn^  ef  the  ene  pmrt  \  mnd  C.  D.  ^-^-r-  im  the 

eeunty  ef gentlemanj  ef  the  ether  pmrti  Witm^h^  thmt 

ihefeid  A.  B.fer  divert  geed  tmnjei  mnd  cemfidermhens  him  the 
/mid  A.  B.  thereunte  mmving^  hmth  given  mnd  grmtsted  mnd  delb 
by  theft  frejents  give  end  grmni  nm§  the/mid  C.  D.  his  eneem* 
iers  mdmmijirmters  mnd  mjjigns^  thefirft  and  nent  detuttimn  Mm* 
nmtien  prefentktien  mnd  free  di/^mfitien  efthe  reSery  er  fmrfem^ 
mge  ef  the  AnrcbrfE.  in  the  cpnnty  ef¥.    And  thmt  kJhmH 
emd  may  be  iamfuJ  H  emdfer  tbefmidC  D.  his  emetrntrnt  md* 
mimfhmters  mnd  affigns^  wbenfeever^  hewfeever^  mnd  by  vAmi* 
feever  memns^  by  demtb  refignmtkn  privatkn  etffien  fernmemHem 
er  by  mny  ether  wmys  er  meems  whatjeever  the  eferefmid  eh/nh 
afE.  fiaUftr/l  er  next  happen  r»  be  wid^  te  prefent  amy  mm 
piting  bene/i  emd  Ummed  man  tbereuniei  emd  te  AmIteAm' 
things  whiih  behng  te  the  effke  mnd  duty  ef m  pmtreni  mt^ltaA^ 
fer  the  falfiUing  effitA  frjl  mnd  next  ttmemtien  er  mmUkesn 
enfyf  msfnlfy  mnd  amply ^  ms  he  the  fmid  A.  B.  in  thm$  hAmf 
might  A  if  thefe  prefents  hmd  net  been  mmde.     And  the  *   ' 
A.  B.  deth  hereby  fer  himfe^^  his  heirs  enetntere-etdmrn^ 
iers  mnd  mfy;ns^  eevetemnt  premi/e  mnd  gretnt  iemmimseAAe 
fmid  C.  D.  bis  eseeemters  odmimflrmters  emd  e^fgne^  ifar  l» 
ihe  fmid  A.  B.  hmth  full  pewer  mnd  Imwfnl  mnthetity  im  fVMt 
grmnt  mnd difpeje  ef  the  next pre/entmtien mf  m^inAemfimm^ 
fmd  reffery  mnd  chnrA  efE.  te  the /mid  CD.  hue 
mdminijirmters  mnd  ajjigns  ms  mfmeJmuL     Ated  fmrAer 
the  fmid  A.  B.  his  heirs  er  ajjigns  /bmtt  mnd  wMfrmm 
time  and  m  mil  times  heremfter^  at  the  remfimAk  n^me/innim/k 
mnd  ibmrges  efhim  theJmdCD.bu  emman  mAmiw^'mit^ 


TUiitast. 

nd  iff^ff  MM^  ^  '"^  txetutt,  tr  taaji  tr  bi  mail  dtnt  and 
tKiemtsJf  fiiA/Mrlbir  mid  ttbtr  rtajintitit  ait  and  aifi,  thing 
and  tbi^it  ttnvtjanct  and  a£uTawet  in  tit  law  tohatfuvtrt 
fr  thtfimhir  btttir  and  mitre  aifiluU  giving  and  granting  if 
ikifud  iHJrt  fftftiUttim  of  M  tnd  to  tht  aftrtfaid  riSirj  aid 
AktA  ^£'  MM'  ^'fX  ibtfaidC'D.  bit  ixttuttrt  admnifira- 
Iwt  tmd  a^itty  at  kj-  him  thtfaid  C.  D.  hit  txtcuitrs  admi' 
MM»tn  and  affignt,  or  hit  tr  thtir  tmnfH  kantd  in  ih*  law, 
JaOharto 


tf  J»  rmfimaUji  dovifid  or  adwftd  and  rtjmirtd.    In  wiuufi 
tmfthtfar:' 
a^fcl  tbarh 


wbrrtifthtfaniei  to  thtfi  prtfmtt  bavi  biriimu  intircban^ 
"  bar  bemdi  anMfisli  tbt  daf  and  jtar  firfi  t' 


Agnus  dei.     Sec  ^|0«perp. 

Alienatioo  of  glebe  lands.     Sn  ^lelit  Tattbff. 

Alimony.    See  ^avrfage. 

Alms  cbeft.     See  ^tmg. 


TSXi^xtm* 


ALTARAGE  sODp^elMDi))  not  only  tbeoffiaringi  n 
i^  «pD|i  jthf  ^■H  t  itit  itl(b  all  (he  profit  which  »cc 


itiadc 

»ccnie» 

la  die  prieA  by  imTm)  of  tba  AltUt  olmntio  akarii.    God. 

&mrw.Cwi»a.  339* 

Ou  of  thf^,  the  religiow  aSfiud  ■  portion  to  the 
fieart  mi  fimctiuM  tbo  whok  altarage  wai  allouod  to 
«im  by  dip  fodownieiit.     Id,  latrad.  51. 

Sioce  the   reformation,    divers   difputei    have   iTifeit, 

what  dues  ware  opBprchsaded  MAder  the  title  of  altara- 

^taa;  which  were  tbui  determined  in  a  trial  inthecxche- 

^wv,    Mt  21  fiErs.  Tiz:    Upon  faeartng  of  ihe  matter, 

between /^»^  7Mrn«r,  vicar  of  Wpfl  Haildoo,  vnd  £1^. 

sjor^  ^V^wj;   ft  is  ordered*  that  the  faid  vicar  (ball 

have  by  realba  of  the  words  aitaragium  evn  menfi  eomft- 

Mtf/' contaitied  in  the  compofition  of  the  profits  affigncd 

fcr  the  vicar's  matDlcnance,  all  fuch  thin<rs  as  he  ought 

ftt  have  by  thefe  words  according  to  the  definition  thereof 

rik  by  the  reverend  father  in  God  John  bifliop  of  Lon- 

1^  «poa   conference  with  the  civilians  David  Hcwes 

JgB  «F  the  admiralty,  Bartholomew  Clerk  dean  of  the 

£  %  ,  arches. 
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arches,  John  Gibfon,  Henry  Joanfe,  Lawrence  Hewet^ 
and  Edward  Stanhope,  all  doAors  of  the  civil  law ;  that 
is  to  fay,  by  altaragium^  tithes  of  wool,  lambs,  colts» 
calves,  pigSj  goflings,  chickens,  butter,  cheefe,  hemp, 
flax,  honey,  fruits,  herbs,  and  fuch  other  fmall  tithes, 
with  offerings  that  (hall  be  due  within  the  parifli  of  Weft 
Haddon.  And  the  like  was  for  Norton  in  Northainptoii- 
(hire,  in  the  fiune  court  within  two  or  three  years  before, 
upon  hearing,  ordered  in  like  manner.  Ktn.  Par.  Ami. 
Gloff.  G»d.  339. 

.  Y.e.t  it  feems  to  be  certain,  that  the  religious  when  they, 
allotted  the  altarage  in  part  or  in  whole  to  the  vicar  or 
capellane,  did  mean  only  the  cuftomary  and  voluntary 
oflR^rings  at  the  altar,  for  fome  divine  office  or  fcrvice  of 
the  prieft,  and  not  any  (hare  of  the  (landing  tithes^  whe- 
ther praedial  or  mixr.     Kent.  Par,  AnU  Glo£ 

And  in  the  cafe  of  FramJtlyn  and  the  mafter  and  brethrea 
of  St,  Cnfs^T.  1721  ;  it  was  decreed,  that  where  altarm^ 
gium  is  mentioned  in  old  endowments,  and  fupported  by 
ufage,  it  will  extend  to  fmall  tithes,  but  not  otherwile. 
Bunb,  79.  (a) 

ft  \%  moft  probable*  that  the  greateft  annual  revenue 
by  altars^  if  not  by  eltaragesy  in  any  one  church  within 
this  realm,  was  in  that  of  St^  Paul,  London.  For  when 
the  chantries  were  grantjcd  to  king  Henry  8.  whereof  there 
were  47  belonging  to  St.  Paul's,  there  were  in  the  fame 
church  at  that  time  ifo  lefs  than  14  feveral  altars.  And 
although  they  were  but  chantry  priefts  that  offidated'ac 
them,  and  bad  their  annual  falaries  on  that  account, 
diftind  from  altarages  in  the  proper  fenfe  of  obbtioos; 
yet  in  regard  thefe  annual  proGts  accrued  by  their  (errice 
at  the  altar,  they  may  not  improperly  be  ternied  pim/Uk 
altarages^  though  not  Maii$H  tliarages.     God.  Iairgi.^u 

Anabaptifts.    See  Oiffcnter0» 


T. 


{m)  That  this  word  is  to  be  explained  by  ufage*  fie  iHo 
2  Bml/:  27.  &r  Net.  137.,  to  which  add,  Ath.  12  bt  iZ.         " 
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Znahata, 


ANABATA,  is  a  cope,  or  facerdotal  veilment,  to 
^^  cover  tbe  back  and  (houldcrs  of  the  prieft.  KinU 
Vmr.  Ami.  Glofll  v.  Aoabau. 


ANNALS,»wcre  maflcs  faid  in  the  romifti  church, 
**>  for  the  fpace  of  a  year,  or  for  any  other  time,  either 
for  the  foul  of  a  perfon  deceafed,  or  for  the  benefit  of  a 
pcrfon  living,  or  for  both.  Ajiif.  Partrg.  190. 


ANNIVERSARIES,  were  offices  celebrated,  not 
^^  only  once  at  tbe  end  of  the  year,  as  obits  were  ; 
kiC  were  to  be  perforated  every  day  throughout  the  year, 
far  Cbe  foul  of  the  deceafed.   JjL  Panrg.  190. 


II  FTER  conteftation  of  fuit,  and  the  oath  of  calumny 

T^   taken  by  both  tbe  litigants,  the  next  thing  which 

ftUawt  in  courfe  of  praAice,  if  a  fuit  proceeds,  is  the 

dmuDding  and  giving  in  of  perfonal  anfwers.     Which 

are  made  in  writing  to  the  feveral  articles  or  pofitions  of 

alibd,  or  to  any  other  judicial  matter  exhibited  in  court. 

And  thefe  anfwers  ought  to  be  made,  in  very  clear  and 

ortaio  terms  ;  and  upon  the  oath  alfo  of  the  perfon  that 

TlUbits  them,  unlefs  it  be  in  a  criminal  caufe,  wherein 

io  one  it  bound  to  accufe  himfelf. 

\For  perfonal  anfwers  are  therefore  provided  in  law, 

^M  bj  tbe  help  of  them,  the  adverfe  party  may  be  re- 

£  3  lieved 
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lieved  in  the  matter  of  proof.  And  if  tbefe  anfwen  are 
not  clear,  fuU,  and  ceitaia ;  diey  tsc  deemed  and  uken 
in  law  as  not  given  at  ati :  and  apon  a  motion  made^ 
the  jodge  ou^t,  by  an  incerlocution,  to  enjoin  new  an- 
fwers :  it  bdng^  the  fame  thing  to  give  no  anfwef  ai  all, 
as  to  give  a  general  and  ihfnfficient  anfwer  (a), 

A  peribniU  anfwer  therefore  onght  to  have  thefe  tliica 
qualities  in  it;  Firft,  it  ought  to  be  pertinent  to  the  inaa* 
ter  in  hand«  Secondly^  it  ought  to  be  abfolnte  and  iuh 
conditionaL  And,  thirdly,  it  ought  to  be  clear^md  oer* 
tain,    jfylm  Pargrg.  65. 


Znti^f^tmax. 


'T^HE  antiphonar,  oMipbonarium^  from  amutara^  and 
^  fmmfimiMy  is  that  book  which  containeth  the  iavi- 
tarries,  refpoofories,  verfes,  collcds,  and  whatever  is 
fsM  or  fung  in  the  quire,  called  the  feven  hours,  or  bre* 
viary.    L'mi.  25 u 


:^ppaTttor. 


Wlio.  I-    A  PPARITORS    (fo  called  from  that  principal 

^^  branch  in  their  office,  which  coofifteth  in  funr- 


moning  perfons  to  app§ar)  are  officers  appointed  to 
cute  the  proper  orders  and  decrees  of  the  court.    A^ 
Panrg.  67. 

How  appMotcd.     2*   Ai^  ^^'^  ^^  chofen  by  the  ecclefuftical  judges 
refpedively;   who  may  fufpend  them  for  miibduiviottit 
but  may  not  remove  them  at  difcretion,  as  thej  moft  of 
them  bold  their  office  by  patent. 
Hit  office  and       3*  T^^^  proper  bufinefi  and  employment  of  an  appaiK 
doc/.  tor  is,  to  attend  in  court,  to  receive  fuch  commands  as 

the  jbdge  (hall  pleafe  to  iffiie  forth  ;  to  convene  and  cila 
the  defendants  into  court ;  to  admonifli  or  cite  the  par* 


<f. 


(«)  NiMiMtireJi  mtgtt  fmis,  am  isceai  imitrrtg^ai,  aa  s|i(iait 
n^fitdtMt,  at  i9€gftMm dmUtMt  hoimgaivm.  mg*  li.  1. 1 17* 

del 


J 
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ties  in  the  prodiiAion  of  witnefles  and  the  like ;  and  to 
make  due  return  of  the  procefs  by  him  executed.     Ajl. 

More  fnnicularly,  his  conduA  is  regulated  by  the  fol- 
Wing  canons  and  conftitutions  : 

(i.)  Oib:  We  do  ordain,  that  from  henceforth  letters 
ckiitoiy,  in  caufes  ecclefiaftical,  (bslt  not  be  fent  by  thoTe 
who<ibtain  them,  nor  by  their  meflfengers;  but  the  judge 
frail  fend  them  by  his  own  faithful  meflenger,  at  the  mo* 
derate  expence  of  the  pcrfon  fuing  them  out ;  or  at  leaft 
the  citation  (hall  be  direded  to  the  dean  of  the  deanry 
where  the  party  to  be  cited  dwelleth,  who  at  the  judge's 
commandment  ihall  faithfully  execute  the  fame  by  himfelf 
or  kis  certain  and  trufty  meflfenger.     Athnn.  63. 

7«  tht  dean  9/ tbi  dianry'\  That  is,  the  rural  dean,  who 
had  then  fom^  office  and  jurifdi&ion. 

(i.)  Buniface.     We  being  defirous  to  apply  a  remedy 
againft  thofe  grievances  and  excefles,  which  the  beadles 
or  apparttore  of  archdeacons  and  deans  occafion  to  our 
fabjetts,  do  ordain  that  when  in  order  to  execute  their 
mmodates  or  to  do  other  things  neceflTary,  they  come  to 
4he  boufes  of  redors  vicars  or  curates,  or  of  other  priefts 
clerks  or  religious,  they  (hall  demand  nothing  of  them  by 
way  of  procuration  or  other  duty  *»   but  accepting  with 
thanks  what  (hall  be  fet  before  them,  they  (hall  be  con- 
tent therewith.     And  they  (hall  not  execute  their  precepts 
by  meflengers  or  fub-beadles,  but  in  their  own  perfons. 
And  they  (hall  not  pafs  fentence  of  excommunici^tion  or 
inCcrdid  themfelves,  nor  denounce  fuch  fentences  pa(red 
by  odien,  without  fpecial  mandates  from  their  principals^ 
and  if  they  ihall  prefume  to  do  otherwife,  fuch  fentences 
fliaD  not  bind.     And  the  beadles  or  apparitors  who  (hall 
aA  contrary  to  this  conftitution,  and  (hall  be  found  bgr« 
-  denfooie  or  injurious  to  the  fubjeds  of  their  mailers,  (hall 
be  (everdy  puniihed,  and  be  obliged  to  render  double  to 
Aofe  they  have  aggrieved.     Lind.  221. 
*        Or  rf  •tber  pries']  As,  chantry  priefts,  or  other  who 
\     fCffcrmed  obits  or  anniverfaries.     Id. 
f .        Is-)  Stratfhrd.     We  do  ordain,  that  every  one  of  our 
li    fnteans  mall  have  one  riding  apparitor  only,    for  his 
\     dbMEoei   and  that  the  archdeacons  of  the  feveral  placea 
f   ^vkhin  our  province  (hall   have  one  apparitor  for  every 
JiimtkPft  not  riding  but  on  foot :  And  they  (hall  not  ftay 
«Mi   the  refiors  or  vicars  of  churches  at   their  charge 
iMre  dmn  one  night  and  day  in  every  quarter  of  a  y<^ar« 
^1c6  they  be  fpecially  invited  by  them  :  And  they  (hall 

£  4  not 
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not  make  any  colledions  of  money  at  the  general  chap* 
ters ;  nor  of  wool)  Iambs,  or  other  things  at  ,any  other 
time;  but  they  may  accept  with  thanks  what  fliall  be 
freely  given  to  them.  And  if  any  more  (hall  be  deputed 
than  is  above  exprelfed,  or  any  of  them  (hall  be  found  teme- 
rarioufly  to  a£^  contrary  to  the  premi(res ;  they  who  de- 
puted them  (hall  be  fufjpended  from  their  office  and  be- 
nefice, until  they  (hall  remove  fuch  perfon  fo  deputed^ 
and  they  who  (hall  be  fo  deputed  (hail  be  for  ever  ipfo 
fa£)o  fuff  ended  from  the  office  of  apparitors,  iindw.  225. 
(4.)  Can.  138.  Forafmuch  as  we  are  defirous  to  re- 
dre(s  fuch  abufes  and  ag^rievances,  as  are  fa  id  to-grow  by 
fumners  or  apparitors;  we  think  it  meet  that  the  multi-  ' 
tude  of  apparitors  be  (as  much  as  is  poflible)  abridged  or 
leilrained :  wherefore  we  decree  and  ordain,  that  no  bi* 
ftop  or  archdeacon,  or  other  their  vicars  or  officials,  or 
other  inferior  ordinaries,  (hall  depute  or  have  more  appa- 
ritors to  ferve  in  their  juriidi£lionsrefpedively,  than  either 
they  or  their  predecefTors  were  accuHomed  to  have  thirty 
years  before  the  publifhing  thefe  our  prefent  conflitutions. 
All  which  apparitors  (hall  by  themfelves  faithfully  ex^ecute 
their  offices ;  neither  fball  they  under  any  colour  or  pre- 
tence whatfoever  caufe  or  fufFer  their  mandates  to  be 
executed  by  any  mefTcngers  or  fubflitutes,  unlefs  upon 
fome  good  caufe  to  be  firft  known  and  approved  by  the 
ore^inary  of  the  place.  Moreover  they  (hail  not  take  up- 
on them  the  office  of  promoters  or  informers  for  the  court. 
Neither  (hall  they  cxa6i  more  fees  than  are  in  thefe  our 
conflitutions  formerly  prcfcribed.  And  if  either  ^e  num- 
ber' of  the  apparitors  deputed  fhall  exceed  tbe  affigned 
limitation,  or  any  of  the  faid  apparitors  (ball  offend  in 
any  of  the  premiiles ;  the  perfons  deputing  them,  if  they 
be  bifhops,  (ball  upon  admonition  of  their  fuperior  dif- 
charge  the  perfons  exceeding  the  number  fo  limited ;  if 
inferior  ordinaries',  they  (hall  be  fufpended  from  the  exe- 
cution of  their  office,  until  they  have  difmifTed  the  ap* 
paritors  by  them  fo  deputed ;  and  the  parties  themfelves 
fo  deputed,  (hall  for  ever  be  removed  from  the  office  of 
apparitors,  and  't(  being  fo  removed  they  defift  not  from 
the  f>ercife  of  their  faid  offices,  let  them  be  punifhed  by 
ecclefullical  cenfures  as  perfons  contumacious.  Provi- 
ded^ that  if  upon  experience  the  number  of  the  faid 
apparitors  be  too  great  in  any  diocefe,  in  the  judg- 
ment of  the  archbiftop  for  the  time  being;  they  (ball 
by  him  be  fo  abridged,  as  he  (hall  think  meet  and  cpn* 
venientf 
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Ftiih/ulfy  ixicuti  their  offices^  If  a  monition  be  awarded 
to  an  apparitor,  to  fummon  a  man,  and  he  upon  the  re- 
turn of  the  monition  avers  that  he  had  fummoned  him, 
when  in  truth  he  had  not,  and  the  defendant  be  there- 
upon excommunicated  ;  an  action  on  the  ca/e  at  common 
law  will  lie  againft  the  apparitor  for  the  falfehood  com- 
mitted by  him  in  his  office,  befides  the  punifliment  in- 
Aided  on  him  by  the  ecclefiaftical  court  for  fuch  breach  of 
tnift.     JyL  Parerg.  70. .   2  Bulft.  264. 

f  Which  kind  of  punifhment  of  the  apparitor  for  mif- 
behavtour,  is  much  more  regular  than  that  which  was 
iofli£Ked  by  the  famous  Bogo  de  Clare  (mentioned  ejfe- 
where  in  this  book,  under  the  title  ^(uralltp;;  whofe 
iisvants,  when  the  apparitor  went  to  ferve  a  citation  up« 
on  bim  in  parliament  time,  compelled  the  apparitor  to  eat 
both  the  citation  and  the  wax.    JyL  Par.  70,  71.J 

C^e  of  pr9motert  or  informers  for  the  court]  H,  8  C 
CmUm  and  MilL  Adion  upon  the  cafe,  for  that  the 
defendant  being  an  apparitor  under  the  bifliop  of  Exeter^ 
flulicioufly,  and  without  colour  or  caufe  of  fufpicion 
of  incontincncy,  of  his  own  proper  malice,  procurec^ 
Che  plaimifF  ex  officio,  upon  pretence  of  fame  of  in* 
cootioency  with  one  Edith  (whereas  there  w^s  no  fuch 
fame  nor  juft  caufe  of  fufpicion),  to  be  cited  to  the 
coafiAory  court,  and  there  to  be  at  great  charges  and 
VCEacion  until  he  was  cleared  by  fentence;  which  was 
I0  bu  great  difcredit  and  caufe  of  great  expences  and 
bfles ;  tor  which  the  adion  is  brought.  Upon  not  gUilty 
ftradrd,  ^pd  found  for  the  plaintiff,  it  was  moved  in 
vieft  of  judgment,  that  in  this  cafe  an  afiion  lieth  not  ; 
tar  be  did  nothing  but  as  an  informer,  and  by  virtue  of 
bif  office.  But  all  the  c«urt  held,  forafmuch  as  it  is  al- 
kged  that  he  did  malicioufly  and  without  colour  of  fuf- 
picion caufe  him  to  be  cited>  upon  pretence  of 'fame 
where  there  was  no  oiFence  committed,  and  it  is  aver- 
led  that  there  was  not  any  fuch  fame^  and  he  is  found 
nfty  thereof,  therefore  the  a£lion  well  lieth.  Cro» 
|,£r.  ogr  {a). 

Nmicgr  flutil  they  exaff  more  fees  than  are  in  theft  our  €on<m 
\  formtriy  prefcribed]  That  is,  in  Can.  135,  which 
iljpecified  under  the  title  ^eC0.  {b) 


(«)  I  RoU.  Ah.  93. 

I)  Tbefe  itt%  if  withheld  may  be  recovered  in  an  adion  at 
',  hot  cannot  be  libelled  for  in  the  Ecclefiaftical  Court. 
ir«^/.  629. 
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appeal. 


Oiiraorap-    i.  ^T^HERE  were  no  appeals  to  the  pope  out  of  Eng* 
fMb  t»  Roac*         X    ignj^  before  the  reign  of  king  Stephen ;  when  thqr 
were  introduced  by  Henry  de  Biois,  bilhop  of  Winchef- 
ter9  the  pope's  legate.    Not  but  attempts  had  been  made 
before  that  time,  to  carry  appeals  to  Rome,  which  were 
vigoroiifly  withftood   by  the  nation;  at  appears  by  the 
.  oooiplaint  of  the  pope  in  the  reign  of  Henry  the  firft,  that , 
tbe  king  would  fitfier  no  appeals  to  be  made  to  him  ;  and 
before  tbatyjn  the  reign  of  William  Rufus,  thebiflieps 
and  barons  told  Anfelm  (who  was  attempting  it)  that 
k  was  a  thing  unheard  of  for  any  one  to  go  to  Rome 
(that  is,  by  way  of  appeal)   without  the  king's  leave. 
And  though  this  point  was  yielded  in  the  reigo  of  king 
Stephen,  yet  his  fucceflbr  Henry  the  fecond  rdiimed  ana 
aaaintained  it,  as  appears  by  the  confiitutions  of  Claren- 
don»  which  provide  for  the  courfe  of  appeals  within  the 
realm,  fo  as  that  further  procefs  be  not  made,  wickovt 
the  king's  afient  («)•  And  afterwards,  in  the  parliament  of 
Northampton,  the  conftitutions  of  Clarendon  were  re* 
acwed ;  and  in  the  reigns  of  Richard  the  firft  and  king 
John,  we  find  new  complaints  of  the  little  regard  paid  to 
thofe  appeals;  for  which  alfo  divers  perfons  were  iaqiri-- 
fooed  in  tbe  reigns  of  Edward  the  firft,  Edward  tbe  b* 
condy  and  Edward  the  third.     Gikf,  83.-  4  In/l.  341- 

Neverthelcfis,  appeals  to  Rome  fliil  obtainedi  until  the 
leign  of  king  Henry  the  eighth,  when  they  were  finally 
aboliflied  by  the  ftatutes  of  the  24  H.  8.  c.  12.  end  tj 
U,  8.  €,  19.  (here  following). 
Ap^UtoRoBM     2.  By  the  24  H.  8.  c.  12.  JU  cmufa  ujldmiwtary^  ttmfo 
9/  mairm$ny^  tmd  divcrces^  rights  9/  tiibes^  Mtttims^  mti 
9tviHU$u$^  Jhall  hi  fimaUy  ditermimd  within  the  kimg*sjmif^ 
££ii9n  and  euthirity^  and  nst  eljewhin ;  any  frrtigm  offiA  ^ 
U  tbijti  9f  Ronuy  or  u  any  §ihir  finign  aurts  or  pHtaiiati  «) 
i9  tbi  Ut  or  impeMment  thtreof  in  any  wife  notwitbflamimgi  ^ 
And  if  any  fnfon  Jball  proeun  from  tbifto  of  Rmm  or  mf 

oihtrforiign  court  any  afftal  in  any  tbe  canfa  afonfmi^  w 

I 

{a)  This  afleot  might  be  withheld  and  the  appeals  prokihlaBd» 
as  we  find  by  a  writ  in  the  Regifler,  fo.  89,  dofocmitaiah 
^ftniomda  fnod  fe  mn  divtrtat  alifms  nmfnt  parut  omonm  fm 
Ucintis  regis.  ■* 
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atml*  tKf  fnafi  ttnarrnHg  ibt  famt,  hijhall  Inntr  a  prte-    . 
wumirt.     r.  3.  4. 

And  by  the  25  H.  8.  c.  19.  Vi  mawur  of  appials  jhaU 
W  h»i  M«  if  tint  ttalm  it  tht  bifiof  tr  ftt  tf  Rmu,  in  tmj 
tnfn  tr  null  ft  wbatfanitr ;  tat  mil  mmaur  »f  apptali,  if 
witt  mattirt  »r  cn^littt  fitwr  thiy  it,  /bmif  it  mtuU  aid 
igd  afitrjtith  ftrm  aad  (tmMlitmt  m  ii  UmiUd  ftr  apptait  i« 
tt^t  •f  iKatrimt^t  titbts,  Matittu^  anJ  §bviMtieiii  ij  ajia- 
Mt  mtt'r  ^—-  tht  iigimiing  tf  this  parUamiht.  And  if  tt»f 
fafim^U/mt  »wj  apptal  tt  lb*  iijbtp  trftt  t/Rimt,  tr  pn- 
tma-w  txtcnU  Mttj  prtujifrtm  ihtnci ;  bt^  bii  aidtri,  titiM' 
fiUrty  MBd  tkilttrit  fhaU  iaear  a  pr^miiniri,     f.  3.  5, 

^  And  apptali  witbia  tbit  riahn  fiiall  It  in  tbii  ftriMj  Appalittth* 
ml  mt  albtnmff  ;  p'Jiy  frtm  tbt  archdeactn  tr  bis  tfficial,  j^ftienl  rawti 
tk  auttar  ar  tauft  bt  ibirt  btgun^  U  tbt  bijbtp.     24  H.  8.  ^^fjJj^S 
L  11.  c.  5.  —I-., 

If  it  ba  ttmmautd  biftrt  tbt  bijbtp  ar  hii  temmiffar)  j  ibam 
frmm  tbt  biflitp  tr  bis  ctmmjfarj^  tuiibiK  fiftitm  daji  luxt  am- 
jiaag  tba  juJimtnt  tr  ftnUnct  givtx,  it  tbt  arthbijbtp;  and 
A^a  ta  ba  definilivtfy  aadjinailj  trdtrtd  dttrtid  and  adjadgtd^ 
wiAaai  mij  ttbtr  apptal  tubaifuvtr.     f.  6. 

If  tit  matltrftr  anj  tbt  tanfes  aforijmd,  it  etautunctd  if 
_  fmt  Ibt  aribdtactu  tf  any  arcbbifimp,  tr  bit  ctmmijfarj  (  tbtm 
iSt  parly  gritvtd  m^  taki  bit  epptal,  uiilbin  15  Jeyt  naat 
ifiar  Indgtanl  trftnttiut  givtn^  tt  tbt  ctun  tf  tbt  arehtt,  tr 
aaiffui  tflbtfamt  erihbijhtp  ;  and  from  tbi/aid  tturt  tftbf 
mtiai,  tr  auditiKty  tuilbin  fiftitn  days  tbtn  ntxl  tnfuing  afltr 
pugmini  itftnlrnu  tbirtiivtn.  It  ihi  »rchhi^p  tf  tbt jamt  pra* 
viMJt  i^"^"*bt finally  dtltrmiiudwifhtut  any  etbtrapptaU  f.  7. 
[f  ti-i  matitr  it  ttmtntnetd  ftr  aiy  tht  caafti  eftrtfaid^ 
^btfo'e  tbt  irrcbiijbsp,  tin  tbt  famt  Jball  it  btftrt  bim  difi- 
miitij  dftrmintd,  withaut  any  ttbtr  apptal,  prtvtcatieit,  <r 
Mf  ttbtr  ftragn  prttift  tut  tf  tbit  rtalm  tt  btfutd  tt  ibi  Itt 
m  ^fgaiiam  tf  tbt  Jaid  jadgmmt  ftnttntt  er  dicrii,  otbtTr 
nift  than  it  ij  tbit  a£t  limittd ;  faving  always  tbt  prirtgtttivi 
tftbt  enhbi/oap  and  cburcb  tf  Caattrbury,  in  all  ibtfirtfaid 
ta^i  tf  appeals.  It  bim  and  bit  fucaffars,  tt  btfuai  viilbim 
'  J  rM.W,  imf-cb  and  bit  vaft  at  tbty  bavt  bttm  aamfiaaui 
d  uftd  It  haw  birHtftra.  i.  8.  [a) 
Jpftali  within  tbii  rtalm  fieil  it  in  this  farm]  Which  it 
to  be  done  by  deoiuiding  letters  milBve,  called  apofttlif 
tbe  judge  a  qnt  t6  the  judge  ad  futm.     Gitf.  1035. 


^)  Tiefe  «af  were  mtiled  by  the  t  &  a  PbiL  tt  Mary. 
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Frtm  the  arthdiscon  «r  bh  efficial  t9  the  k'Jhspj  Aful  oot 
ferfaltum  to  the  arcbbifliop :  aod  this  is  agreeibk  to  the 
rule  of  the  ancient  olood  law.     Gihf,  1036.  («) 

In  the  cafe  of  Rj^iujhm  and  G9dfahe^  At.  %  IV.  It  wis 
rrfolFed  bj  the  court,  that  where  an  archdeacon  has  n 
peaJiar  jurifdidion,  he  is  totally  exempt  from  the  power 
of  the  bilhop,  and  the  bifliop  cannot  enter  there  and  hold 
court.  And  in  fuch  cafe  if  the  party  who  lives  in  the 
peculiar  be  fued  in  the  bi(hop*s  court,,  a  prohibition  fliall 
be  granted,  for  the  ftatute  intends  that  no  fuit  fhall  be 
ptr  /ahum.  But  if  the  archdeacon  has  not  a  peculiar* 
then  the  bifliop  and  he  have  concurrent  jurifdidion,  and 
the  pany  may  co.Timence  his  fuit  either  in  the  archdeaooa't 
court  or  the  bifliop's ;  and  if  he  commence  in  the  bifliop's 
court,  no  prohibition  fliall  be  granted  ;  for  if  it  fbould* 
it  would  confine  the  bifliop's  court  to  determine  nothing 
but  appeals,  and  render  it  incapable  of  having  any  canfei 
orrginallj  commenced  there*     L.  Rajm.  123. 

Fr9m  the  bijbop^  'This  is  to  be  extended  to  all  who  have 
epifcopal  jurifdi^ion:  As  in  the  cafe  of  Jtbufm  and 
Ley^  At.  7  /f  •  where  the  Mean  of  Salifl)ury,  in  one  of 
bis  peculiars,  made  letters  of  requeft  to  the  dean  of  the 
arches ;  it  was  objeded,  in  order  to  obtain  a  prohibitions 
that  this  was  ftr  faltuM^  and  that  he  ought  to  have  made 
requeft  to  the  bifliop  oi  Salifl>ury  his  immediate  ordinary: 
But  the  plea  was  not  allowed,  becaufe  this  was  not  (aa 
in  the  cafe  of  an  archidiuconaj  peculiar)  fubjed  to  the 
jurifdidion  of  the  ordinary,  but  immediately  to  the  arch* 
bifliop.     Gihf,  1035*     Shin.  589. 

Fr€m  the  h'Jhip  §r  his  iffmmfffary^  to  the  arMiJbfp]   And 
not  from  the  bifliop's  official  or  commiflary,  to  the  biflkip ' 
himfelf ;  for  the  rcafon  given  in  the  canon  law^  namdyy 


(a)  X  2.  28.  (>^>  The  canon  law  however  allowed  an  ap-. 
peal  to  the  pope,  §miff»  medit.  .C.  2.  ^  6.  r.  4,  5,  6.  etfiq^ 
X.  2.  28.  7.  And  to  his  legates.  X.  i.  30.  1.  where  bod| 
an  appellate  and  an  original  jorifdiftion  are  faid  to  belong  10 
the  arch  bifliop  of  Canterbury  Ugdtiunis  jmre,  fiat  this  caTOOi 
of  appealing  to  the  pope  is  laid  not  to  have  obtained  in 
France,  where  if  the  bifhops  in  council  doubted  of  the  cede* 
fiaflical  law,  the  appeal  Jay  to  the  metropolitan  in  coandlp 
and  from  him  to  the  primate,  whofe  decifion  was  final.  C.  6» 
^  4.  c,  3.  The  rule  of  the  civil  law,  is  that  appeals  fluU 
be  miidt  gradatim,  and  not  per /ahum.  See  Hmher  tui  Paad* 
49-  3-  ^'i  49-  I*  21*  And  Boektlma^  de  DiffenmtiisJ^m 
Civ,  et  Cam.  cap,  79.  /«  m///. 

4  left 
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kft  (having  both  but  one  auditory)  the  appeal  (hould 
feem  to  be  made  from  the  fame  perfon  to  the  fame  perfon. 
GiSjr.  1036.  (a) 

But  by  the  25  H.  8.  c.  19.  For  lack  of  juftia  in  the  arcb* 
Kfi)9pf  courts^  the  party  may  appeal  t9  the  king  in  chancery ; 
amd  mp9n  every  Jucb  appeal^  a  commiffien  jhali  be  directed  un* 
der  the  great  feal  to  fucb  perfint  asjball  be  named  by  the  king^ 
tH§  at  in  cafe  of  appeal  from  the  admiral* $  courts  to  hear  and 
detifwine  fucb  appeals  I  wbofe  fentence /hall  be  definitive  :  and 
mafmrtber  appeals  to  he  bad  from  the  faid  commiffioners.    f.  4. 

For  lack  of  juftice  in  the  archbijbops  courts]  Such  appeal 
lies  not  from  a  local  vifitor  $  nor  in  any  caufe  of  a  temporal 
nature  ;  nor  did  it  lie  from  the  high  commijfion  court  when 
in  being,  becaufe  they  themfelves '  were  the  king's  dele- 
gitei,  ns  ading  by  immediate  commiffion  from  him,  and 
ibere  was  no  remedy  againft  their  fentences  but  a  neiv 
commiffion  to  others  grantable  in  virtue  of  the  royal  prero* 
gtthe  and  independant  from  this  ftatute.     IVatf  c.  6. 

The  party  grieved  may  appeal  to  the  king  in  chancery]  And 
no  commiffion  of  delegates,  in  any  cafe  of  weight,  (hall 
be  awarded,  but  upon  petition  preferred  to  the  lord  chan- 
ccUoft  who  will  name  the  commiffioners  himfeif,  to  the 
end  they  may  be  perfons  of  convenient  quality,  having 
icgard  to  the  weight  of  the  caufe,  and  dignity  of  the  court 
hm  which  the  appeal  is.     Bacon*s  Trails.  294. 

And  fomctimes  for  a  fupply  of  jufiice,  on  petition  to 
the  king,  a  fpecial  commiffion  of  delegacy  iflueth,  to  begin 
Cbe  foit,'and  proceed  originally  in  the  caufe  i  as  where  the 
archbifliop  himfeif  is  interefted,  or  the  like,  j  Oughton's 
Orda  yudiciorum.  437. 

A  camnuffton  Jhall  be  direSfed  under  the  great  feaU  to  fucb 
ftrfem  as  Jball  be  named  by  the  king]    Thefe  commiffiooers 
vfuaily  fome  of  the  lords  fpiritual  and  temporal  or  both, 
commonly  one  or  more  of  the  twelve  judges,  and  one 
ar  more  dodors  of  the  civil  law.     Floy.  20. 
>  And  they  are  commonly  called  delegates  (according  to 
ke  language  of  the  civil  and  canon  Uw)«  on  account  of 
Special  commiffion  or  delegation  they  receive  from  the 
for  the  hearing  and  determining  every  particular 
Agreeably  whereunto,  their  proceedings  are  ac- 
to  the  rules  of  the  civil  an^  ecclefiaflical  laws; 
that  account  it  hath  been  paiticularly  adjudged, 
a  fuit  there  doth  not  abate  by  the  death  of  the  par- 


{a)  6?.  1.  4,  2,  and  2.  i>.  3* 

ties : 


6a 


tfes:  Tbii  being  the  cooife  in  the  ecdcfiafticil  eoviti. 
Alio  ptohibiuoos  go  to  cfaem,  as  to  an  ecdefiaftkal  cooru 
But  in  the  cafe  of  Supbinfrm  and  IFmij  H.  lo  Ja«  («)»  the 
fceticr  opinion  of  the  court  was,  that  diey  cooM  not  grant 
letters  o(  admintftration.     Gibf.  1037. 

fPhfi  fenteMc4  JbaU  hi  difimtivi}  la  the  eafe  of  finf  and 
JH^  M.  1689.  By  the  lords  coamiiEooers :  Thaie 
lies  no  appeal  from  a  fentence  in  a  conrt  of  dd^alesi 
ibr  ibey  cannot  have  any  original  jtirittiAioOy  becanfe  it 
if  a  Blatter  gfovndcd  opon  an  aA  of  ^arliamem,  and  the 
aA  ^f es  them  none,    a  Vim.  1 18« 

But  on  a  petition  to  the  king  in  council,  a  ooauniffoa 
of  review  may  be  granted  under  the  gieac  feal,  appointing 
■ew  judges,  or  adding  moie  to  the  former  jud^»  toievifiB^ 
scvieW)  and  rehear  the  caofe.     i  On^.  437. 

And  bereopon  lord  Coke  obfermb,  that  albeit  thefc 
llaTutes  do  upon  certain  appeals  make  the  fcasenoe  defiai* 
tive  as  to  any  appeal,  and  that  no  fnttber  appeal  ihonid 
be  bad ;  yet  the  king  after  fucb  a  definitive  fiuKeoce^  an 
iiiprrme  bead,  may  grant  a  commiffion  of  review,  fm  two 
caufes:  i.  For  that  it  is  not  reftrained  by  the  ftatoMw 
%.  For  that  after  a  definitive  fenteooe,  the  pope  as  fuprtom 
head  by  the  canon  law  ufed  10  grant  a  comm^teo-ad 
tevidendum ;  and  fuch  authority  as  the  pope  had,  daioi* 
ing  as  fupreme  bead,  doth  of  right  belong  to  the  aown> 
and  is  annexed  thereunto  by  the  ftatutes  of  the  26  H.  8. 
c.  I.  and  I  £liz.  c  i.     And  (b  it  was  refolted  in  she 
king's  bench,  T.  39  EU%.  where  the  cafe  was,  that  iea» 
fence  being  given  in  an  ecclefiaftical  caufe  in  the  coaaury, 
the  pany  grieved  appealed  according  to  the  ad  of  the  14 
H.  8»  to  the  archbitbop,  before  whom  the  firft  ienteaQ&  waa 
affirmed.    Whereupon,  according  to  the  ftatute  of  the 
as  H.  8.  he  appealed  to  the  delegates :  befcre  whoaa  bodi 
the  former  (entences  were  repealed  and  made  void  by 
finitive  fentence.    And  thereupon  the  queen,  as 
head,  granted  a  commiffion  of  review,  ad  revideodaaa  the 
fentence  of  the  delegates.    And  upon  this  matterp  a 
hibition  was  prayed  in  the  king's  bench,  pretendiog 
the  commiffion  df  review  was  againft  law,  iar  thai  tha 
fentence  before  the  delegates  was  definitive  by  the 
of  the  25  H.  8.    But  upon  mature  deliberati 
bate,  the  prohibition  was  denied:  for  that  the  _ 

ibr  the  caufes  abovefaid  was   refolved  to  be  kwfaBy  < 


(«)  a  BJ\r.  a. 

gtaiiMi 
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granted.  In  thit  cafe  G)ke  fays,  he  being  then  the  queen's 
attorney,  was  of  coiinfel  to  maintain  the  queen's  power. 
And  precedents  were  cited  in  this  court,  in  Atubelof%  cafe, 
19  ESk^  and  in  Gcodmam's  cafe,  and  in  Hugt^s  cafe,  in  the 
ftae  year.    4  /n^.  341. 

BnC  a  commifl&on  of  review  is  matter  of  difcretion,  and 
■ot  of  right:  and  if  it  be  a  hard  cafe,  the  chancellor  will 
advife  the  crown  not  to  grant  it.     1  P.  ffllL  299. 

In  the  commiffion  of  review,  there  is  fometimes  a  claale, 
10  admit  other  allegations,  and  new  matter,  and  to  take 
proofs  thereupon  as  well  on  the  one  part  as  on  the  other. 
1  Omgbi.  437. 

4.  By  the  aforefaid  flatute  of  the  24  H.  8.  c.  12.  I/oftf  Appeal  totKt 
wmmr^  for  any  the  caufes  fpecified  in  the  faid  ftatute,  ^^^^^i 
P§U€9mi  in  gmtUniM  iu  any  of  ibi  afore  fold  courts^  which  ftmll  ^^^  *^ 
'    h  tbi  king  I  thi  party  grieved  may  appeal  from  any  of  the 
tftbii  realm f  to  the  fpiritual  prelates^  and  others  aUfets 
priors  of  the  upper  houfe^  oJfemUed  and  eenvocate  by  the 
Hn^t  writ  in  the  convocation  beings  or  next  onfuing  ;  fo  that 
Jam  appeal  he  tuithin  fifteen  days  after  fentence  given :  and  tko 
in  ha  there  finalfy  determined,  -  f.  9. 

f.  By  the  ftatute  of  the  25  H.  8.  c.  19.    Appeals  from  Xppetk  from 
oetompt^  which  by  reafon  of  grants  or  liberties  were  bero'-  pi>c<*  cmnpt. 
mkn  to  thi  popOf  Jhali  new  be  to  the  king  in  chancery^  and 
/kttktdeJUtivefy  determined  by  authority  of  the  king's  com* 

"^     I  fo  that  no  archbijhsp  or  bijhopjhall  intermit  or  meddU 
Jucb  appeals^    otberwife  than  they    might   have  don$ 

ilfi0tm         f.   6. 

6.  The  manner  of  obtaining  a  commiffion  of  delegates  Manner  «f  <*• 
is  thus :  The  proftor  of  the  appellant  draws  a  petition  to  ttining  ■  com* 
lord  chancellor  or  lord  keeper,  fctting  forth  the  caafe,  «»^»<^^«* 
what  his  client  infifled  on,  and  what  the  judge  de* 
S  and  that  thereupon  his  client,   thinking  himielf 
V  hath  appealed  from  the  faid  decree  to  the  king's 
in  his  high  court  of  chancery :    Wherefore  his 
humbly  requefierh  of  the  lord  chancellor,  that  a 
on  erf  appeal  be  made  out  and  iflued  under  the 
lealy  dire£led  to  certain  judges  delegate  to  be  named 
pleafiire,  to  hear  and  determine  the  caufe  aforefaid. 
poo  the  lord  chancellor  fets  down  the  names  of 
perfons  as  he  thinks  proper :  and  afterwards  a  com- 
is  drawn  and  executed  in  due  form,  by  virtue 
the  commiffioners  proceed  to  hear  and  determine 
alter  of  the  appeal,     i  Ought.  437. 
],'Can.  98.  Forafmuch  as  they  who  orcakthe  laws,  can-  in  whatcafc 
lia  reafon  claim  any  benefit  or  protcdion  by  the  fame ;  cimion  ii  10  be 

c  ^^  required,  before 
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•amtffion  of  the  we  decree  and  appoint,  that  after  any  judge  ecclefiaftical 

*FP^*  hath   proceeded  judicially    againft  obiiinate  and   fad^ious 

perfonSf  and  contemners  of  ceremonie5f  for  not  obferving 
the  rights  and  orders  of  the  church  of  England,  ot  for 
contempt  of  publick  prayer ;  no  judge  ad  quern,  flult  ad- 
mic  or  alloi¥  any  his  or  their  appeals,  unlefs  he  having 
firft  feen  the  original  appeal,  the  party  appellant  do  firS 
perfonally  pronoife  and  avow,  that  he  will  faithfully  kcq> 
and  obferve  all  the  rights  and  ceremonies  of  the  church  of 
England,  as  a)fo  the  prefcfipt  form  of  common  prayer, 
and  do  likewife  fubfcribe  to  the  three  articles,  concerning 
the  king's  fupremacy,  the  book  of  common  prayer,  and 
the  thirty-nine  articles  of  religion. 

Sturpdaty.  8*  By  the  feveral  ftamp  ac^s;  every  appeal  from  the 

'   court. of  arches,  or  the  prerogative  courts,  ihall  be  upon  a 
,  treble  40;.  ftamp. 

SorpenftoBofthe     9*  During  thc  appeal,  the  fentence  given  by  the  infc* 

knteacc  during  rior  court  or  judge  is  fufpended. 

the  appeal.  Thus,  if  a  church  be  voidable  by  deprivation,  and  thc 

cccledaftical  judge  hath  actually  pronounced  a  fenteoce 
of  deprivation  againft  the  incumbent ;  yet  if  the  perfon 
deprived  doth  make  his  appeal,  the  church  it  not  a^ually 
void,  fo  long  as  the  appeal  dependeth  :  and  if  the  fen- 
tence of  deprivation  upon  the  appeal  be  declared  void, 
the  clerk  is  perfeA  incumbent  as  before,  without  any  new 
inftitution.     ff^ai/i  c.  6.  {a) 

lohibltioa.  ID.  And  pending  the  appeal,  it  is  ufual,  at  the  inftance 

of  the  appellant,  for  the  fuperior  court  to  grant  an  inhi- 
bition to  ftay  the  e:cecution  of  the  fentence  in  the  inferior 
court  until  the  appeal  (hall  be  determined. 

Concerning  which,  by  Can.  96.  it  is  ordained,  that  no 
inhibition  iball  be  granted  out  of  any  court  belonging  to 
the  archbifhop,  at  the  inftance  of  any  party,  unle/s  it  be 
fubfcribed  by  an  advocate  pradiifing  in  the  faid  court. 
And  the  like  courfe  (hall  be  ufed,  in  granting  forth  any 
inhibition  at  the  inftance  of  any  party,  by  the  bi(hop  or 
his  chancel 'or  againft  the  archdeacon,  or  any  other  per* 
fon  exerctfing  eccleiudical  jurifdidion.  And  if  in  the 
court  or  confiftory  of  any  bifbop  there  be  no  advocate ; 
then  (hall  the  fubfcription  of  a  prodor  prac^ifing  in  the 
fame  court,,  be  held  fufficien:. 

And  by  Can  97.  it  is  further  ordered  and  decreed,  that 
henceforward  no  inhibition  be  granted  by  occafion  of  any 


(tf)  Dj.  2fo,  B.    6  Rep.  18. 

interlocutory 
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interlocutory  decree*  or  in  any  caufe  of  corre^lion,  except 
under  the  form  aforefaid.  And  moreover,  that  before 
ttie  going  out  of  any  fuch  inhibition,  the  appeal  itfelf^ 
or  a  copy  thereof  (avouched  by  oath  to  be  juft  and  true), 
be  exhibited  to  the  judge  or  his  lawful  furrogate,  whereby 
he  may  be  lawfully  informed,  both  of  the  quality  of  the 
crime,  and  of  the  caufe  of  the  grievance,  before  the 
granting  forth  of  the  /aid  inhibition.  And  every  appel-« 
lant,  or  his  lawful  prodor,  (hall  before  the  obtaining  of 
any  fuch  inhibition,  (hew  and  exhibit  to  the  judge  or  his 
furrogate  in  writing,  a  true  copy  of  thofe  a£ls  wherewith 
he  complaineth  himfelf  to  be  aggiieved,  and  from  which 
heappealeth;  or  (ball  take  a  corporal  oath,  that  he  hath 
performed  his  diligence  and  true  endeavour  for  the  ob« 
uioing  of  the  fame,  and  could  not  obtain  it  at  the  hands 
of  the  regifter  in  the  country,  or  his  deputy,  tendring 
him  his  fee.  And  if  any  judge  or  regifier  (hall  either 
procure  or  permit  any  inhibition  to  be  fealed,  fo  as  is 
faid,  contrary  to  the  form  and  limitation  above  fpecified  ; 
let  him  be  fufpeoded  from  the  execution  of  his  office, 
for  the  fpace  of  three  months ;  and  if  any  prodor,  or 
other  perfon  whatfoever  by  his  appointment,  (hall  offend 
in  any  of  the  premides,  either  by  making  or  fending  out 
any  inhibition,  contrary  to  the  tenor  of  the  faid  premifles ; 
kt  htm  be  removed  from  the  excrcife  of  his  office,  for  the 
fpace  of  a  whole  year,  without  hope  of  releafe  or  reftoring. 

Appraifcmcnt.     Sec  Hlflljf* 
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:^pproprfation* 

I.    Original  of  the  appropriation  of  churches. 
IL     Endowment  of  vicarages  upon  appropriation. 
III.    Augmentation  of  vicarages. 
W,    Vicarages  how  diflTolvcd. 

L    Original  of  the  appropriation  of  churches  (a). 

FOR  the  firft  fix  or  (even  centuries,  the  parochia  was 
.  ,  the  diocefe  or  epifcopal  difirid^,  wherein  the  bifhop 
aad  bia  clergy  lived  together  at  the  cathedral  church ;  and 

whatever 

(n)  An  appropriation  is  the  annexing  of  a  benefice  to  the 

peper  aod  perpetual  ufe  of  fomc  religious  body  politick. 

Vet.  I.  F  ¥fhk\i 
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irflilerer  vtre  tbe  tkbct  and  cblatien  of  the  ftithfylf 
tb^  were  all  broogbt  into  i  coniBoo  fvn'*,  from  whence 
a  concinual  fapply  wis  had^  for  fvpporr  cf  the  bifliop  iiid 
bis  cdlrge  of  pre(b?tert  and  deacons,  and  for  the  repair 
and  ornaments  of  the  church,  and  for  other  fuicable  works 
of  piety  ard  charity.  So  that  before  the  diflribution  of 
England  into  pariflies  (as  tbe  word  is  now  ufed)  all  tithes 
offerings  and  ecclcGaflical  profits  wbatfoerer  did  entirely 
belong  to  the  bi(kop  and  bis  clergy  for  pious  ofSes,  and 
by  their  original  nature  could  not  be  in  the  bands  of  any 
layman,  or  be  employed  to  any  fecular  purpofe.  This 
comtnunity  and  collegiate  life  of  the  bilhop  and  his 
clergy,  appears  to  have  been  the  prafiice  of  our  Britifli, 
and  was  again  appointed  for  the  model  of  oor  Saxon 
churches. 

While  the  bifliops  thus  lived  amongft  their  dei^yt 
refiding  with  them,  in  their  proper  feats  or  cathedral 
churches;  the  fiated  fervices,  or  publick  offices  of  reli« 
gion,  were  performed  Only  in  thofe  fingle  choirs;  to 
which  the  people  of  each  whole  diocefe  reforted,  cfpecially 
at  the  more  folemn  times  and  feafons  of  devotion.  But 
to  fupply  the  inconveniences  of  diftant  and  difficult  acceft, 
the  bilbop  fent  out  fome  prcfbyteis  into  the  remoter  parts. 


which  thereby  becomes  perpetual  incombent.  At  firft  appro- 
priations were  made  to  fole  corporations  fpiritualy  as  aobott^ 
priors,  &c.  wHo  could  perform  divine  fervice  in  peribn,'  but 
were  afterwards  extended  to  corporations  aggregate,  who  dif- 
charged  that  funfUon  by  a  vicar.  Plonu,  496,  497.  1  Blmtk, 
Com.  384.  But  though  appropriations  can  only  be  made  to 
fpiritual  pcrfons,  .who  arc  bouad  to  provide  for  the  fervice  of 
the  church,  and  thereby  become  perpetual  perfons;  {HU,  307.) 
yet  divert  grants  of  parfonagef,  &c.  were  made  by  the  crown 
at  dilFerent  times  to  laymen ;  and  particularly  by  Hen.  S. 
which  are  confirmed  hy  flat.  ;i  Hen,  8.  c.  13.  %  18,  19. 
And  thefe  are  called  impropriations^  though  the  terms  appro* 
priate  and  impropriate  are  fomeiimes  ufed  indifcriminatcly, 
as  in  ihtftat,  29  Cb,  a.  r.  8.  The  aclons  fahulif^  as  they  were 
called  by  Djier,  in  an  appropriation,  are  the  patroa,  kiog, 
and  ordinary ;  for  it  was  necelltry  that  the  patron  (hoold  ob- 
tain tbe  king's  licence  in  chancery  and  the  confeat  of  tha 
ordinary,  as  both  the  king  and  ordinary  had  ao  intereft  ia 
lapfes  (which  after  the  adt  of  appropriation  could  not  take 
place),  and  were  alfo  confidered  to  be  proper  fqardiani  of  the 
rights  of  the  church.  If  the  benefice  was  full,  it  was  aecc^ 
hty  to  have  the  concurrence  of  the  incumbent,  to  give  the 
appropriation  immediate  efftdl,  Plnv,  49;.  Grind$m  v.  Mi* 
pop  of  UntolM,     9  Rift  II. 

to 
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to  be  itinermt  preachers,  or  occaGonal  difpeiifers  of  the 
word  and  facramentt.  Moft  of  thefe  miffionaries  returned 
from  their  holy  circuit  to  the  center  of  unity  the  epif- 
copal  college,  and  had  there  only  their  fixed  abode ;  giv* 
inff  the  bifiiop  a  due  account  of  their  labours  and  fuc* 
ceflea  in  their  refpedive  progrrfs.  Yet  fome  fevr  of  the 
trmvetliag  clergy,  where  they  hw  a  place  more  populous, 
•nd  a  people  zealous,  built  there  a  plain  and  humble  con- 
Tcniency  for  divine  worfhip ;  and  procured  the  bifliop  to 
coofecrate  it  for  an  oratory  or  chapel  at  large,  not  yet  for 
a  pariih  church,  or  any  particular  congregation,  to  be 
confined  within  certain  boi^nds  and  limits.  And  while 
the  neceffities  of  the  country  were  thus  upon  occafioa 
fopplied,  it  did  not  alter  the  ftate  of  the  ecclefiaftical  pa- 
trifliony ;  which  (till  remained  invefted  in  the  bifliop  for 
dw  codiimon  ufes  of  religion,  aa  devoted  folely  to  God 
and  his  clerey. 

The  divifion  of  a  diocefe  into  rural  parifhes,  and  the 
fimodation  of  churches  adequate  to  them,  cannot  be 
aferibed  to  any  one  aft,  nor  indeed  to  any  one  fingle  age. 

Several  caufes  and  peribns  did  contribute  to  the  rife 
of  parcKbial  churches.  Sometimes  the  itinerant  preachers 
faond  encouragement  to  fettle  amongft  a  liberal  people, 
and  (by  their  affiftance)  to  raife  up  a  church,  and  a  little 
adjoioiog  manfe.  Sometimes  the  kings,  in  their  country 
viUs  and  feats  of  pleafure  or  retirement,  ordered  a  place 
of  worfliip  for  their  court  and  retinue,  which  was  the 
ordinal  of  toyal  free  chapels.  Very  often  the  bifhops, 
commirerating  the  ignorance  of  the  country  people,  took 
ckie  for  building  churches,  as  the  only  way  of  planting 
m  keeping  up  chriftianity  amongft  them.  But  the  more 
oidinary  and  ftanding  method  of  augmenting  the  number 
of  cborcbes  depended  on  the  piety  of  the  thanes  or  great- 
tt  lords;  who  having  large  fees  and  territories  in  the 
CMBtry,  founded  churches  for  the  fervice  of  their  fami- 
tk»  and  tenants  within  their  dominion.  It  was  this  gave 
t^^libiary  title  to  the  patronage  of  laymen :  it  was  this 
iriide'tbe  bounds  of  a  parifli  commenfurate  to  the  extent 
af'g  nanor:  it  was  this  divided  the  feveral  portions  of 
Ae-fime  church,  accordiiig  to  the  feparate  intereft  of  the 
fcpii'al  lords :  and  it  was  this  diftind^  property  of  lords 
.flM'leiianfs,  that  by  degrees  allotted  new  parochial  bounds, 
^tke  adding  of  new  auxiliary  churches. 

This  firft  defignation  of  parifh  churches  did  not  at  all 

talK  in  upon  the  right  of  the  bifliop,  either  in  relpefk 
J^^ritiMb  or  temporals.    For  the  btihop  had  ilHi  the 

F  2  -proper 
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proper  cure  of  fouls  within  his  whole  diocefcy  and  a  title 
to  all  the  ecclefiafticat  revenues;  and  it  was  by  bis  autho- 
rity and  confent,  that  parifli  churches  and  priefts  were  (o 
ordained,  as  helps  and  affiftants  given  to  him.     For  their 
number  not  only  promoted  the  fer vices  of  religion^  but 
even  advanced  the  revenues  of  the  fee.    Yet  for  fear  the 
bi(bop*s  committing  fo  many  parts  of  his  charge  lo  Tub- 
ordinate  curates  might  feem  a  fort  of  recefs  from  his  ri^j^ht 
and  claim  to  them,  he  had  the  moft  folemn  refervations 
made  to  him  and  his  fucceflbrs.     No  church,  however 
built,  was  to  be  empbyed  for  publick  fervice,  till  confe- 
crated  by  the  bilhop.     And  no  prieft  was  to  refidc  and 
officiate  there,  bi^t  by  the  bi(hop's  delegation.     And  there 
were  indeed  as  many  acknowledgments  of  right  and  re« 
fpcd  paid  to  the  head  of  the  diocefe,  as  were  by  feudal 
cuftoms  paid  to  the  head  of  the  feigniory  or  civil  dominion. 
For  as  the  lord's  own  feat  was  the  head  of  the  barony, 
or  the  lord's  court,   whither  the  inferior  tenants  were 
fummoned  to  anfwer  for  the  conditions  of  their  tenure ; 
fo  the  bifliop's  chair  was  always  the  feat  and  heart  of  the 
diocefe,  to  which  the  clergy  were  cited  to  give  account 
of  their  offices  and  pofieCious,  as  in  their  mother  church. 
As  each  inferior  tenant  was  admitted  with  fome  oath  of 
fidelity  to  the  prime  lord ;  fo  every  parifli  prieft  had  ad- 
miflion  to  his  church,  with  a  like  obligation  of  obedience 
to  his  bifliop.     As  each  tenant  paid  fome  fort  of  rent 
unto  his  lord,  for  being  quieted  in  his  polTeffion ;  fo  the 
prefbycer  made  a  return  of  fume  part  of  the  parochial  pro- 
fits  to   his   bifliop,  for  the  feturity  of  enjoying  the  re* 
niainder  to  his  own  ufe.    As  no  one  tenant  could  defert 
his  holding,  or  fnbftituie  another  in  it,  without,  con  fen  t 
and  acceptance  of  the  lord ;  fo  neither  could  any  parifli 
prieft  fur  fake  his  charge,  or  appoint  another  to  fucceed 
him  in  it,  without  exprefs  leave   and  authority  of  the 
bifliop.     And  as  upon  the  death  of  a  feudatory  tenant, 
the  cuftody  of  the  lands  came  back  to  the  lord,  till  an 
able  heir  ihould  be  infiated  in  it|  fo  likewife  the  cuftody 
of  all  vacant  benefices  did  revert  to  the  biibop,  and  he  re- 
ceived the  mean  profits  of  them,  till  a  fucceflor  was  con- 
firmed and  fettled  in  them.     And  in  many  other  forms 
and  Cuftoms  of  dependency  and  fubjc£lion,  the  parochial 
clergy  were  as  accountable  to  /he  bifliop,  as  the  lay  te- 
nants were  to  the  prime  lord.     So  that  during  all  this  firft 
conftitution  of  pariOies,  there  was  nothing  of  tithe  or 
glebe  or  oblations  diverted  into  lay  lands,  or  applied  to 
any  fecular  purpofes ;  (mt  the  abfollite  property,  and  the 
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intire  difpofal  ef  them,  did  remain  in  the  bifliopt  and  the 
clergy,  for  their  own  fupport,  and  other  piout  ufes. 

The  firft  way  of  diverting  the  tithes  and  oblations  from 
the  im  mediate  ufes  of  the  bifliop  and  bis  clergy,  did  arife 
from  the  confufion  of  parochial  bounds  ;  which  having  no 
other  lin[iits  fet  to  them  than  thofe  of  the  pofleffions  of 
the  refpeSive  founders,  this  obliged  them  and  their  re* 
tinue  and  tenants  to  pay  their  duties  to  that  one  church : 
but  if  any  new  fee  were  ereded  within  fuch-  lordlbip,  or 
there  were  any  people  within  the  precind  who  were  in** 
dependent  on  the  patron,  they  were  at  liberty  to  chufe  any 
neighbouring  church  or  any  religious  houfe^  and  to  pay 
their  tithes  and  make  their  offerings,  wherever  they  re« 
cetved  the  benefits  of  religion.  So  the  bfOiop  receding 
from  this  former  claim,  and  his  fubttituted  clergy  not  yet 
knowing  the  bounds  of  their  refpedive  cures ;  this  let  in 
an  opinion,  that  tithes  and  oblations  were  an  arbitrary 
difpofition  of  the  donor,  who  might  give  them  as  the  re* 
waurd  of  religious  fervice  done  to  him,  in  What  place,  or 
from  what  perfon  foever  he  received  that  fervice.  Which 
notion  gave  occafion  to  the  monafteries,  to  ingrofs  all  the 
neighbouring  people,  and  efpecially  the  richer  lords  and 
patrons,  to  themfelves;  and  to  draw  them  frohi  their 
own  priefts  to  communicate  in  their  cells;  and  fo  to 
bring  their  tithes  and  offerings  with  them.  But  yet  this 
diferetionary  allotment  of  tithes  and  offerings,  though  inju- 
riout  to  particular  priefts  and  parifli  churches,  was  no 
vwlation  of  the  general  rights  of  the  national  church  and 
dergy ;  for  though  the  people  fo  chofe  their  own  way  of 
diftribution,  they  did  by  no  means  detain  the  ftated  dues 
wuo  themfelves,  nor  alienate  them  to  any  ordinary  ufes : 
they  ever  looked  upon  them  as  confecrated  to  the  altar, 
•nd  oflFered  them  purely  for  the  fake  of  God  and  their 
fMiIs. 

. .  A  fecond  prejudice  to  the  parochial  clergy  was,  the  early 
Afifion  of  tithes  and  offerings  into  fever  a!  parts,  for  the 
'fiveral  purpofes  of  piety  and  charity.  The  benevolence 
tdf «  diocefe  was  at  firft  entirely  at  the  bifhop's  receipt  and 
Vpofal ;  but  that  there  might  appear  to  be  a  juft  appli« 
of  it,  a  rule  obtained  for  dividing  the  fund  into 
parts ;  one  to  the  fabrick  and  ornaments'  of  tie 
vtlNBch  ;  another  to  the  oiRciating  prieft ;  a  third  to  the 
ijlihary  and  necefBtous  travellers ;  and  a  fourth  referved  to 
^  mote' immediate  fervice  of  the  bifliop  and  his  college. 
U  when  fees  began  to  be  endowed  with  lands  and  other 
im  poilcffions  j  then  the  biOiops  (to  encourage  the  foun- 
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dadon  of  churches,  and  to  eftablifh  a  better  provifion  for 
the  refiding  clergy)  did  tacitly  recede  from  their  quarter 
partf  and  were  afterwards  by  canons  forbidden  to  demand 
it,  if  they  could  Jive  without  it.  So  as  the  divifion  was 
now  only  into  three  parts;  and  every  prieft  was  the  re- 
ceiver and  diftributer  as  the  bifhop  had  been  before,  fiand- 
ing  obliged  to  expend  one  part  on  the  raifing  fupporting 
and  adorning  his  church  and  manfe,  another  part  upon 
entertaining  Grangers  and  relieving  the  poor,  and  to  have 
a  third  xeferved  for  his  own  immediate  occafions.  Yet 
ftill  the  who)c  produd  of  tithes  and  oflFerings  was  the 
^ank  of  each  parifli  church,  and  the  minifter  was  the  fole 
trufiee  and  difpenfer  of  them,  according  to  thofe  fiated 
rules  of  pieigr  and  charity*  But  this  tripartite  divifion 
fbon  occafioned  great  diforders;  for  the  lay  patrons  did 
from  hence  infer,  that  a  third  part  of  the  revenues  of  a 
church  was  Aifficient  for  the  fupply  of  ityi^nd  they  un- 
dertook to  difpofe  of  the  two  remaining  parts;  at  firft 
pretending  to  apply  them  to  the  like  pious  ufes ;  but  then 
by  degrees  detaining  them  in  their  own  h^nds,  and  even 
at  laft  getting  them  infeofied  in  them  and  their  heirs, 
especially  within  their  own  demefnes*  And  this  proceeded 
io  far,  that  in  feme  parts  the  powerful  patrons  feized  upon 
jtbe  whole  predial  tithes,  and  left  the  altarage  or  fmaJIer 
tithes  (which  weie  at  firft  voluntary  oblations,  and  there- 
fore reckoned  a  part  of  the  alurage)  to  the  portion  of  the 
pariQi  prieA;  fetting  a  precedent  of  impropriations  in  lay 
hands,*  even  before  the  religious  fell  into  ths^t  method. 
But  however,  as  the  lay  patrons  at  firft  took  the  tithes 
(or  feldom  more  than  two  parts  of  them)  in  truft  for  the 
church  and  poor,  not  in  tenure  to  their  own  property  and 
pleafure;  and  after  they  were  infeofied  in  them,  they  fiill 
confidered  them  to  be  charged  with  the  fame  buidens; 
and  while  they  held  them,  did  exonerate  the  clergy  from 
thofe  burdens;  fo  they  would  not  keep  that  conditional 
tithe,  but  by  degrees  made  a  cenfcience  to  refiore  every 
part  either  to  the  parifh  churches,  or  at  leaft  to  religious 
faoufes.  So  that  long  before  the  reformation,  all  manner 
of  tithes  and  oblations  were  intirely  given  back  to  the 
church,  and  invefled  only  in  the  clergy  fequUr  or  regular. 
0  The  next  injury  to  parochial  churches  came  from  the 
fuf  rendering  of  the  right  of  patronage  to  collegiate  bodies* 
For  the  lay  patrons  remembering,  that  the  clergy  living  in 
common  with  their  bifhop  in  his  cathedral  church,  were 
formerly  maintained  by  the  tithes  and  oblations  of  the 
country;   when  this  practice  ceafcd,  they  thought  it  a 

fore 
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fort  of  laudable  reftiCution,  to  give  the  perpetual  ad  vow* 
foa  of  their  churches  to  that  body,   or  to  fome  one  parti« 
ttilar  member  of  ic ;  whereby  thofe  churches  became  pre« 
benda] ;  and  Che  fupply  of  them  was  left  to  the  community, 
or  to  that  fingle  canon  who  was  to  have  his  prebend  or 
exhibition  from  it.     All  the  monafteries  found  this  me- 
ihod  to  be  a  very  good  expedient  for  them.     Hence  they 
incited  their  benefafiors  to  confer  upon  their  houfes  the 
right  of  prefentation  to  country  churches ;  a  favour  the 
more  eafily  obtained,  becaufe  the  lay  lords  looked  upon 
ihemiielvet  as  guardians  only,  and  were  glad  to  devolve 
their  truft  upon  thofe  focieties ;  who,  as  they  thought, 
would  faithfully  difcharge  it.     And  by  thefe  means,  in  an 
age  or  two,  above  one  half  of  the  parochial  churches  in 
England  came  to  be  lodged  in  the  power  of  cathedrals 
and  monafteries,  and  were  perfonally  ferved  by  the  mem- 
bers of  thofe  bodies.     But  this  by  degrees  let  in  mifchief 
and  ufurpation  :  for  the  cathedral  canons,  finding  their 
nfidence  in  thofe  rural  churches  to  be  inconfiftent  with 
their  due  attendance  in  the  chapter  and  choir,  began  to 
place  annual  curates  to  reprefent  them  in  their  feveral  be- 
■cfioes,  to  account  for  the  profits  of  them,  and  to  receive 
aiioiall  portion,  or  fome  pecuniary  ftipend  for  their  fcr- 
fice.     Till,  being  prefled  by  the  bifhops,  and  obliged  by 
ibmc  new  confiitutions,    they  did   at    lad   prefent   their 
clerk  to  the  full  tide  of  the  church,  referving  a  rent  or 
prnfion  to  themfelves;  which  though  at  iirft  moderate,  they 
often   advanced  to   the   great  oppreflion   of  the  country 
dergj.     The  religious  did  the  fame  in  the  monafteries, 
and  kad  a  fair  pretence  for  fo  doing ;  for  being  tied  to 
friAer  rules  of  their  order,  and  more  confined  within  their 
cdls^  they  appointed  priefts,  whom  they  called  fecular, 
to  take  upon  them  the  cure  of  fouls,  and  to  be  ftewards 
of  the  revenue,  or  at  lead  penfioners  to  their  feveral  con- 
j/tafUm     And  even  fome  of  the  potent  lay  patrons  followed 
Ah  example,  binding  the  cleiks  in  the  like  annual  rents 
and  refervations  to  them  and  their  heirs.    So  that  within 
S  hundred   years  after  the  conqueft,  moft  of  the  parifh 
priefta  in  England  were  become  tributary  to  their  patrons, 
'  paid  out  fuch  large  prnfions  to  them,  that  they  were 
able  to  fubfift  with  decency  and  credit.     This  abufe 
_  very  grievous,   occafioned  divers  confiitutions 
IP  be   made  againft  it.     But  the   lay  patrons   protcAed 
^kcaafielves  by  prohibitions  and  appeals  from  the  eccle- 
||i§tni'  jurifdi£lion,  and  fued  their  clerks  in  the  temporal 
nipt  for  the  performance  of  fuch   indirect  covenants. 
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Therefore  the  biflbops  did  at  laft  obtain  from  king  FA' 
ward  the  (econd,  a  full  and  foie  power  to  judge  in  this 
caufe  of  penfions,  and  thereby  did  foon  eflVdually  fup- 
prefs  them  as  to  lay  patrons ;  and  though  the  dignitaries 
and  the  religious  did  longer  enjoy  thofe  penfions,  yet  were 
they  often  mitigated  and  reftiained  by  the  bifhop,  having 
Veen  frequently  complained  of  and  even  condemned  by  a 
decree  of  pope  Clement  the  third.  And  it  was  indeed  the 
'reflraint  of  thefe  arbitrary  preftations,  that  put  the  monks 
upon  Inventing  the  new  (hatagem  of  impropriations. 

For  when  the  monks  faw,  that  they  could  not  well 
fupply  their  own  churches,  and 'could  no  longer  fet  arbi^ 
tr«ry  fines  and  penfions  upon  the  poor  clergy  who  fupplied 
them ;  they  fell  upon  the  projeft  of  retainirg  the  churches 
in  their  gift,  and  all  the  profits  of  them  in  prspriss  mfus^ 
to  their  own  immediare  benefit.  This  art  of  approfriatiom 
was  certainly  invented  by  monaflick  men,  for  a  curb  and 
weight  upon  the  fecular  clergy;  but  In  uhat  year  it  began 
doth  not  certainly  appear :  for  indeed  all  corruptions 
have  a  fecret  rife,  and  a;e  not  in  hit^ory  obferved,  till  the 
fcandal  and  the  complaints  do  make  fome  noife.  It  is 
fdid,  that  there  were  fome  appropriations  of  churches  be- 
fore the  conquefi  ;  but  thtrfe  fee.-n  to  have  been  only  con- 
veyances of  the  churches  with  their  tithes  to  thofe  religi- 
ous coiporations,  who  had  thereby  no  ether  right  convey- 
ed to  them,  than  what  the  lay  lords  had  before ;  which 
was,  a  right  of  proteclion  and  commendation  to  the 
church,  not  a  right  of  converting  the  prcfirs  to  their  own 
ufe  and  property. 

But  (he  way  cf  ({ri£lly  appropriating  piiiih  churches  to 
religious  hcufcs,  of  giving  them  in  full  rig.-.t  to  the  monks' 
abfolute  property  and  ufe,  was  an  engine  of  oppreffion 
which  came  in  wi;h  the  Norman  conqueft;  when  the 
greater  prelates  being  Normans,  did  trample  upon  the 
inferior  clergy  who  were  generally  Englifn;  increafed  the 
penfions  which  the  clergy  were  to  pay  unto  them,  or  elfe 
uiihdrcw  their  ftipends  ;  and  yet  loaded  them  with  new 
fervices,  and  every  way  oppreffed  thsm  witliout  mercy. 
And  to  complete  the  fervile  dependarice,  an  artifice  was 
contrived,  to  obtain  indulgence  from  tne  pcpe,  that  what- 
ever churches  they  held  in  advowfon,  thry  (hould  com- 
mit them  to  be  ferved  by  clerks,  who  as  to  the  cure  of 
fruls  fliould  be  refponfibletothe  bifiicp,  bur  as  to  the  profit 
(hould  be  accountable  to  the  abbot  or  prior  and  his  brethren. 

And  this  was  indeed  cfFeclual  appropiiition  ;  a  badge 
of  il^very  unknown  to  the  Saxon  churches,  brought  over 
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by  tbe  Norman  lords,  and  impcrioufly  put  upon  the  En- 
gliihdergj  by  the  authority  of  the  p<>pe.  And  fo  this 
prafiicc,  which  crept  in  with  William  the  conqoeror,  in 
a  few  reigns  became  the  cuftom  of  the  land,  and  the  in- 
fcdion  rpread,  until  within  the  fpace  of  300  years,  above 
a  third  part,  and  thofe  generally  the  rtcheft  benefices  in 
England,  became  apprnpriaccd. 

And  in  thefe  cures,  the  monks  themfelves  did  for  feme 

rime  rcfide  and  officiate  by  turns,    by  lot,  and  even  by 

penance,  with  many  other  ways  of  (hifting  ofF  the  duty 

ftpoo  one  another.     Until   at   length  fuch  changes    and 

incrmiffions  in  the  paftoral  care  becoming  very  fcanda- 

liMi,  the  bifliops  did  by  degrees  reft  rain  the  monks  from 

a  pofonal  cure  of  fouls,  and  confined  them  according  to 

rale  within  their  own  cloifters;  obliging  them  to  retain 

fit  and  able  cappel/ans^  vicars^  or  curates  (for  thofe  titles 

ddall  mean  the  fame  office); "with  a  competent  falary  paid 

Is  them.     But  then  again  they  oppreflVd  thefe  ftipendiary 

ikan  with  fuch  forry  allowance,  and  fuch  grievous  fer« 

vice;  that  the  bifliops  at  laft  brought  them  to  the  pre- 

Cenation  of  perpetual  vicars  endowed  and  infiituted,  who 

ftoold  have  no  other  depcndance  on  their  convents  than 

the  refiors  had  upon  their  patrons ;    declaring  it  to  be 

Jiftooeft  and  contrary  to  canon,  that  religious  men,  to 

vhon  it  was  granted  to  convert  churches  to  their  proper 

•fa,  fliould  -pcrfonally  ferve  thofe  churches,  and  there- 

kn  ordaining,  that  they  fliould  appoint  perpetual  vicars 

ID  be  inftituted  by  the  bifhop,  with  a  competent  mainte- 

'MKC  by  the  bifliop  taxed  and  affigned  to  them. 

One  pretext  of  the  religious  to  gain  appropriations  was, 

to  define  no  more  than  two  parts  of  the  tithe  and  profits  to 

%«&»  appropriated  to  them  ;  leaving  a  third  to  the  free  and 

1|«iec  enjoyment  of  the  parifh  pried,  whom  at  the  fame 

b    ^^Be  they  eafed  from  the  burden  of  repairing  the  church 

'  relieving  the  poor,  and  took  that  charge  upon  tbem- 

Which  third  part,  together  with  the  altarage  (or 
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r  arbitrary)  which  alfo  was  commonly  referved  to 
,  made  his  portion  often  equal  to,  if  not  exceed- 
that  of  the  convent.     But  the  religious  were  not  long 
nt  with  their  faid  two  parts,  without  ingrofling  the 
which  they  generally  did  by  donation,  by  pur- 
T^nle*  by  exchange,  and  all  the  ways  of  acquifiiion.     So 
te  io  two  or  three  following  ages,  parochial  churches 
vsld  have  been  univerfally  annexed  and  united  to  reli- 
m  bOHfes,  if  the  bifliops  had  not  provided  for  the  ordi- 
nation 
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Aation  of  perpetual  yicaraget,  and  the  diftinA  endow* 
Bient  of  them. 

Another  pretext  of  the  religious  for  obtaining  appropri- 
ations was,  the  confideration  of  hofpitaiity  and  chanty, 
which  were  intailed  as  it  were  upon  their  two  parts  ox 
tithes  and  offerings.  They  chiefly  urged  thefe  occalions^ 
and  promifed  to  employ  the  profits  this  way.  In  the 
charters  of  donation,  they  got  it  alleged,  to  be  for  keep- 
ing up  the  hofpitaiity  of  the  faid  religious  houfe,  to  find 
meat  and  drink  to  all  that  pafled  by  their  gates  and  would 
call  for  refrefliment,  and  for  the  entertainment  of  all  tra- 
vellers and  paflengers ;  for  fuftaining  the  poor;  for  the 
almonry;  for  the  infirmary;  and  for  the  provifions  of  their 
houfe;  and  even  for  many  other  ufes,  as,  to  maintain 
Icribes  and  illuminators  to  write  and  adorn  their  books  ; 
to  bear  the  charges  of  holding  a  gtneial  chapter  of  their 
€>rder ;  to  defray  the  expcnces  of  a  journey  to  Rome ;  to 
cafe  thcmfelves  in  the  payment  of  penfions ;  to  rebuild  the 
fabrick  of  their  conventual  church  ;  and  indeed  to  anfwcr 
all  other  occafions  that  could  be  ferved  by  money. 

The  fecatlars  learned  this  way  of  gain  from  the  monks  j 
tnd  thought  it  as  lawful  and  proper  for  any  of  the  colle- 
giate bodies,  as  it  was  for  the  regular  convents*  And 
therefore  they  likewife  got  the  churches  of  their  own  do- 
nation to  be  converted  to  their  own  proper  ufes  ;  and  per- 
fuaded  the  neighbouring  patrons  to  come  and  offer  up 
advowfons  on  their  high  altar ;  to  increafe  the  number  of 
their  prebends,  or  to  augment  the  portion  of  the  dean,  or 
of  any  other  principal  dignitary ;  or  to  repair  their  fa- 
brick  i  or  to  find  lights  on  their  altars ;  or  for  the  table 
ef  the  bifhop  ;  or  indeed  for  any  thing  that  could  contri- 
bute to  the  grandeur  of  the  cathedral  church  or  fee.  Not 
that  all  the  churches  which  are  now  appropriated  to  bi- 
Ibcps,  or  deans  and  chapters,  were  the  efie^  of  thofe  fa- 
perftitions :  for  many  of  them  have  been  fince  given  in  I 
iad  exchange  for  manors  and  firm  lands. 

This  ill  example  of  appropriating  pariih  churches 
fpread  further  to  aii  Mia  corporate^  however  in  law  and 
reafon  incapable  of  fuch  a<  tenure.  Soliciting  and  pay- 
ing the  price  at  Rome  procured  the  like  favour  for  fecular 
colleges,  for  chantries,  nay  for  military  orders,  for  lay 
hofpitals,  for  gilds  and  fraternities,  and  even  for  nunne- 
ries. So  making  knights,  lay  brothers,  and  very  wo- 
men, to  be  the  redors  of  parifh  churches.  Though 
this  indeed  was  grounded  on  a  conceit,  that  all  thefe  were 
religious  iotieties,    and  mi^^ht  receive  and  dillribute  out 

of 
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of  the  common  creafury  of  the  church.  For  before  king 
Henry  the  eighth,  there  was  no  right  or  precedent  for 
a  mere  lay  perfon  to  be  an  iQipropriator. 

From  corporations  aggregate  of  many,  rhis  example 
went  on  to  Jtnglf  perfias ;  not  only  to  deans,  chantorsp 
treafurers,  chancellors,  and  feparate  officers,  but  at  laft 
to  the  parifli  priefis  themfelves.  who  in  populous  or  rich 
places  obtained  a  vicar  to  be  endowed,  and  cafiing  upon 
him  the  cure  of  fouls,  they  had  the  re^ory  appropriated  to 
them  and  their  fucceflbrs  as  ^fim^cun  for  ever. 

But,   above  all,   the  monks  had  their  various  arts  of 

driving  on  this  trade  in  holy  things.     The  hifi)Of  of  ihe 

dioccfe  was  often  their  friend  and  affiftant  in  it,  becaufe 

he  had  been  perhaps  of  the  fame  order ;  or  was  difpofed  to 

la^  MP  an  intereft  in  fo  great  a  body  of  men ;  or  if  they 

bad  no  other  tie  upon  him,  they  fettled  a  pehGon  to  in- 

dcBuify  bis  fee,  or  advanced  the  payment  of  fynodas,  or 

offBicd  fome  other  confideration  of  interefl  :  and  if  at  the 

U  the  bifliop  would  not  cbnfent,  they  could  apply  to  the 

ppal  legates,  or  direSly  to  the  court  of  Rome,  where 

they  never  failed  to  have  their  prefeots  accepted ;   and 

famctimes  charged  themfelves  with  an  annual  penfion  to 

the  cardioala,  or  even  to  the  apoftolical  chamber  for  ever. 

They  dealt  as  fubtilly  with  the  patr§nsj  to  extort  their 

coofent:    they  promifed  them  the  prayers  and   fuffrages 

of  dieir  houfe,  with  mafles,  obits,  apniverfaries,  pietan* 

oca,  and  other  commemorations.     And  becaufe,  after  all» 

kj  the  laws  of  the  land  they  could  not  appropriate  without 

coofent  of  the  nSfor  incumbent ;  therefore  they  fometimes 

prevailed  with  him  to  aflume  their  order,  and  fo  to  bring 

ifee  cborch  along  with  him  ;  or  they  gave  him  a  penfion 

€rn  corody  for  bis  life,  on  condition  of  refisning;  or  if 

kc  would  not  comply,   then  they  obtained  leave  of  the 

piKron  to  appropriate  in  rcverfion;  or,  to  fave  the  pains 

ef  viKktng  on  the  patron,  they  purchafed  the  perpetual 

a4vowfon»  on  purpofe  to  appropriate  the  benefice. 

If  the  fmaller  tithes  and  oblations  (the  common  allot- 

t  to  a  vicar)  would  not  amount  to  a  third  fliire ;  then 

part  of  the  greater  tithe  of  corn  and  hay  was  allowed 

|D  aiake  up  fiich  deficiency ;  which  was  the  juft  caufe  of 

I    WBuj  vicarages' be  ing^fo  endowed. 

[        The  ancient  (late  of  vicarages  was  the  more  tolerable^ 

\.  Jbeaule  there  was  not  only  a  confiderablc  portion  for  the 

icvy  but  there  was  a  power  lodged  in  the  biQiop  to  aug- 

■ICQt  ibat  portion,  whenever  it  appeared  to  be  infufficienr. 

was  the  known  right,  and  the  confiant  pradlice  of 

the 
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the  Englilh  bifliops.  Indeed  the  greater  monafterles  diJ 
oftentimes  by  exemptions  2nd  appeals  to  the  court  of  Rftne 
evade  and  deny  this  power  of  the  dioceun  :  in  order  to 
obviate  which  refuge,  the  bi(hop  in  his  inftrumen:  of  con* 
fenting  to  appropriation,  began  to  exprefs  the  pofitive 
condition  of  favirg  a  competent  portion  for  a  vicar»  to' 
be  taxed  ani  rrdereii  by  him  in  due  contidcration  to  hof* 
pitatity  and  other  h'jrdens ;  2?.d  afterwards  to  be  mode* 
rated  and  augmented  25  (hou)d  feen  to  the  ordinary  fit 
and  pr-^pcr.  But  whcf^er  this  pnwrr  was  explicitly 
rcfcrved  or  ret,  it  was  thought  an  antecedent  right, 
which  the  bilhop  mi^hi  c!di.ii  frorn  the  original  conftitu* 
tion  of  the  church.  And  even  the  common  law  did  allow 
and  tnforcc  this  pradice :  the  year  books  affirming*  thmt 
the  ordinary  may  increafe  or  dimtnifli  the  vicar's  portion. 
And  for  any  thing  which  appears  upon  record  ;  though 
this  epifcopal  right  was  too  often  evaded  by  refort  to  the 
court  of  Rome;  yet  it  wis  never  quefiioncd  in  any  of 
our  ecclefiaftical  or  civil  courts  before  the  reformation* 
Kninet  on  Impropriations. 

And  fo  much  concerning  the  original  appropriation  of 
churches :  We  come  next  to  confider  more  particularly, 
the  endowment  of  vicar ^iges  confcqaeot  thereupon. 

II.  Endowment  of  vicarages  upon  appropriation. 

Renri^ions  by        >•  By  tl.c  ftatute  of  the  15  R.  3.  c.  6.     In  every  Ucmit 
ffatiite.  fti  be  made  In  tbc  chjncery^  of  the  apprr.pf  iaiitn  of  any  partjt 

churchy  it  Jhall  he  expre.sly  contsinedy  tkai  the  diccefan  of  tlm 
placet  ''/'5'»  '^'  appropriation  cf  fuch  cbitrcheSj  /bail  orda^m 
according  to  the  value  ff  fuch  chunhes^  a  convenient  fum  ^ 
money  to  he  paid  and  dr/if  il/utid  yearly  of  the  fruits  and  ^0jSs 
of  the  fame  churches  ^  h  thsfe  that  will  bave  tl^t  faid  chmchn 
in  proper  ufe^  and  by  their  fuccejfors^  to  the  poor  farifhiongrt 
of  tie  faid  chw  chesj  in  aid  of  their  living  and  fufttnanco  foit 
ever  \  and  afi  that  tlie  vie  at  be  well  and  ft/ffjcienrly  endoweJm 
Ar.d  by  the  ftatute  of  the  4  H.  4..  c.  12.  From  henci^ 
fortb^  in  every  church  appropriated^  there  Jball  be  a  feculcT 
per f on  ordained  vicar  perpetual ^  canonically  inftituted  and  sm» 
duchdy  and  coveuably  endowed  Ly  the  difcretion  of  the  ordinary^' 
to  do  divine  fetvlce^  and  to  inform  the  pesple^  and  to  keep 
hdpitaiity  there  :  and  no  religious  fhall  in  any  wije  bo  maik 
vicar  in  any  church  appropriated. 

from  bene f forth]  This  ftatute  extendcth  not  to  appro* 
priations  made  before  this  time.    2  RclL  Rrp,  127. 
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VR&Ti  Jba&  if  aficular  perfon  liriatned  vicar  ptrpetual]  In 
the  'cafe  of  Bw/ty  and  Lee^  T,  1684;  'it  was  decreed,' 
that  where  there  is  no  vicarage  endowed,  the  impropria- 
tor of  the  fmall  tithes  is  bound  to  maintain  a  prieft ;  and 
vpoo  an  information  by  the  attorney  general  for  that  pur* 
pofe,  the  king  may  aflign  to  the  curate  fuch  an  allowance 
orfMoportion  of  the  fmall  tithes  as  he  {hall  think  fit:  but 
otherwife  it  is,  where  the  vicar  is  endowed,  though  but 
af  never  fo  fmall  a  matter,     i  /Vn.  247.  {a) 

Ctotmabfy  iudnued']  So  as  without  endowment,  the  ap* 
frapriation  was  not  good.     12  Co,  4. 

ify  ibe  Jifcntiin  of  tkt  crdinary}  Before  this,  it  could  not 
he  ^Nie  but  with  the  confent  of  the  patron  ;  but  there  was 
li  neccflitjr  of  the  licence  of  the  king  (as  in  the  cafe  of 
appropriation),  becaufe  no  damage  accrued  to  the  crown. 
xRJTm  Ahr.  334. 

N9  religiftts  Jhall  in  any  wife  hi  madi  vicar  in  any  church 
iffnfriatid  {h}"}  But  if  the  benefice  was  given  ad  nunfam 

monachorum^ 


(c)  !■  appropriated  churches,  where  no  vicar  has  been  en- 
Imm,  the  officiating  minifter  is  appointed  by  the  appro* 
lOMoror  ianpropriatorj  and  is  called  perpetual  curate.     N»u 
•  1/.  Cam.  n/ti.  i.  p.  387.  £d,  Chr. 
^  lioaka^  from  the  nature  of  their  profeffional  vow,  were 
ilarly  ill  calculated  for  the  fervice  of  the  churchy  as  I 
fliewn  in  the  note  to  tide  M$nafteries  i  and  though  in 
tifliea  they  were  allowed  to  be  ordained  by  the  bifhop  of 
4iocefe»   and  were  frequently  advanced  to  the  higheft 
hi  thechorch,  they  were  held  to  be  incapable  of  a  cure 
rithoot  difpenfation.     Lindwood  306.     Bat  h^nj 
io  procuring  a  vaft  number  of  benefices  to  be  ap- 
to  cheir  religious  houfet,  they  were  frequently  not 
with  naming  clerks  to  ferve  them^  who  were  to  be 
I,  iaftitntedy  and  governed  by  the  bi(hop«  but  thought 
.|RTe  the  churches  themfelves,  and  often  pretended  (hat 
ernment  of  the  blftiop  was  incompatible  with  the  re- 
la  of  tbeir  orders.     Thefe  ufurpations  rendered  them 
both  with  the  laity  aixi  clergy.     See  X,  3.  37.   i. 
!•  5.  and  Ajliffe*s  Par.  371.      In  the  canon  law,  we 
'al  regulations  to  fecure  a  fit  allowance  to  the  clerks 
ferte  appropriated  churches^  which  allowance  might  be 
a  condition  of  their  ordinaiion,  and  if  thei^  negleded, 
afterwards  be  afligned  by  the  bifhop.     Clem.  3.  14.   i. 
er»  though  in  order  of  time  a  later  remedy,  was  applied 
r  ftat.  15  iS!.  2.  which,  as  Dr.  Gibfon  obferves,  makea 
endowment  a  condition  not  of  admitting  the  c]erk, 

5  bat 
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mmuubifum^  ind  fe  not  appropriated  in  the  oonlmon  fbmiy 
bat  granted  by  way  of  union  pUn9Jwre ;  in  that  cafe,  ic 
was  ferved  by  a  monk  of  their  own  body,  who  was  le- 
niorable  at  their  own  pleafure.  Which  is  the  feandaiioii 
of  flipeniiary  curac'us^  where  the  impropriators  are  boand 
to  provide  divine  fervice,  but  may  do  it  by  a  curate^  bot 
ioftitutcd»  but  only  licenfed  by  the  bifhop.  So  the  monka 
ferved  them ;  and  becaufe  the  afis  of  diflblution  gave  the 
lands  to  the  king  in  fuch  maumn  ami  frrm  as  the  monks 
held  them,  they  who  derive  from  the  crown  have  reckon* 
cd  themfelves  under  no  reftraint  to  prefent  a  vicar  to  the 
bifliop  for  inflitution.  But  though  the  cmnon  law  b  dear 
that  fuch  benefices  as  were  united  mimfm  awsufftiraai 
might  be  ferved  by  monks,  without  inftitntion  |  yet  the 
law  alfo  was,  that  in  cafe  fuch  cures  were  fnppKed  bjr 
ficmlars^  they  muft  have  inftitution  ;  aiul  there  being  now 
no  fupply  but  by  feculars,  it  feems  to  follow,  that  by 
law  no  benefices  can  be  now  ferved  by  fiipendiary  curaieiy 
without  inftitution :  but  the  received  pradice  is  otherwife. 
Gihf.  jij» 
A&  of  taiomm  2.  The  a  A  of  endowment  by  the  bifhop  might  be  made» 
■icDt,  either  in  the  ad  of  appropriation,  or  by  a  fubfequentaA 

and  a  feparate  inftrument.  Which  is  mentioned  in  this 
place,  that  In  fearching  for  endowments  in  the  regiftriea 
of  biftops,  or  the  court  of  augmentations,  neither  the 
one  nor  the  other  fhould  be  negleSed ;  for  although  a  fepa- 
rate ad  or  inftruroenc  of  endowment  may  not  be  found,  yet 
it  is  pofTible  the  endowment  may  have  been  made  in  the 
ad  of  appropriation.     Gihf.  719. 

If  the  body  corporate  be  now  in  being  to  which  the 
church  is  appropriated,  as  all  the  old  cathedrals  are  s  or  if 
the  impropriation  were,  at  the  diflblution  of  the  monat 
tery,  given  to  any  cathedral  or  collegiate  church  that  ndiw 
is ;  the  moft  probable  place  to  find  the  endowment  of  it 
is  in  the  archives  of  that  church:  if  not,  perhaps  it  may 
be  found  in  the  augmentation  office.  But  it  is  to  be 
feared,  that  moft  of  the  endowments  are  now  loft,  at  Idift 
to  us,  by  being  carried  to  Rome  at  the  difTolution  of 
monafteries.  John/.  239. 
P^oGoa  referted  3.  Upon  the  making  an  appropriation,  an  annual  pea- 
3JJJj^'^®^*"^fion  was  referved  to  the  biOiop  and  bis  fucceflbn,  com- 


bat of  appropriating  the  benefice.  GiL  Cod,  716.  This  ad 
palFed  at  the  earncll  complaint  of  the  commons  agaiaft  the 
abiifet  of  appropriation».    Rot.  Par.  \^R.  2.  38. 

monly 
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nsnljr  called  tn  indetimitj^  and  payable  by  the  body  f^ 
whom  the  appropriation  was  made.  The  ground  of  which 
icfervation,  in  an  ancient  appropriation  in  the  rcgifiry  of 
the  archUfliop  of  Canterbury,  it  etprefied  to  be,  for  1 
recompcnce  of  che  profits  which  the  bifliep  would  other* 
wife  have  received  during  the  vacation  of  fuch  churches. 
GUf.  719. 

4.  A  vicarage  by  endowment  becomes  a  benefice  diftinA  Y*^'2^J[^^ 
ftont  the  parfonage.     As  the  vicar  is  endowed  with  fe-  **^  k^^"*** 
parate  revenues,  and  is  now  enabled  by  the  law  to  reco- 
ver his  temporal  rights  without  aid  of  parfon  or  patron  ; 
lb  hath  he  the  whole  cure  of  fouls  transferred  to  him,  by 
iaSiiucion  from  the  bilhop.     It  is  true,  in  fome  places, 
iMh   the  parfon  and  the  vicar  do  receive  inftitution  from 
lie  bifliop  to  the  fame  church,  as  it  is  in  the  cafe  of  Jlng' 
tarn  ;  the  original  of  which  was  thus :   The  re£lor  (with 
proper  confent)  had  a  power  to  entitle  a  vicar  in  his 
chwch,  to  officiate  under  him  ;  and  this  was  often  done  ; 
and  by  this:  means,  two  perfons  were  inftituted  to  the 
lame  diorch,  and  both  to  the  cure  of  fouls,  and  both  did 
aflnailj  officiate.     So  that  hovrever  the  redors  of  ftnc- 
evct,  by  having  been  long  excufed  from  refidence,  are 
im  the  common  opinion  difcharged  from  the  cure  of  fouls 
(which  is  the  reafon  of  the  name] ;  and  however  the  cure 
h  laid    in   the  law  books  to  be  in  them  ha hitualiter  oi\\y  \ 
|CV  io  ftridnefs  of  law,  and  with  regard  to  their  original 
iafticucion,  the  cure  is  in  them  a^uaiiierj  as  much  as  ic  is 
ia  the  vicar.     Gib/.  719.  (a) 

5*  The  parfon  by  making  the  endowment,  acquires  the  Patronage. 
yuronage  of  the  vicarage.  For  in  order  to  the  appropria- 
aaa  of  a  parfonage,  the  inheritance  of  the  advowfon  was 
iB  be  transferred  to  the  corporation  to  which  the  church' 
CO  be  appropriated  ;  and  then,  the  vicarage  being  de- 
out  of  the  parfonage,  the  parfon  of  common  right 
be  patron  thereof.  So  that  if  the  parfon  makes  a 
of  the  parfonage  (without  making  a  fpecial  refer* 
to  himfcif  of  the  right  of  prefenting  to  the  vicarage) 
patronage  of  the  vicarage  pafFeth  as  incident  to  it  (^). 
tit  ic  was  held  in  the  2t  Jj.  that  the  parifliioners  may 
io'ibe  for  the  choice  of  a  vicar.  And  before  that,  ia 
16  ya^  In  the  cafe  of  Skirley  and  Underhili^  it  was  de- 
dared  by  the  court,  that  though  the  advowfon  of  the  vi- 
e  of  commoo  right  is  appendant  to  the  redory,  yet 


(«}  Cr0.  7^.  518.     1  SiJ.  426.  {I)  z  RoJi  Ab.  59. 
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i|  may  be  appendant  to  a  manor ;  as  having  been  refervej 
ipecially  upon  the  appropriation.     Gibf  719.  {a) 

Sometimes,  upon  appropriation,  the  right  of  prefenting 

the  vicar  v^as  given  to  the  bifliop,  probably  to  induce  his 

confent :  as  appeareth  from  divers  inftances. 

Tictroniyenti-      6.  There  weTe  no  vicarages  at  common  law:  or,  ia 

iMAn»/pr^'  other  words,  no  tithes  or  profits  of  any  kind  do  de  jure 

ftrifdoBto  belong  to  the  vicar,  but  by  endowment  or  prefcriptton  ; 

which  cannot  be  prefumed,  but  muft  be  fhewn  on  the 

part  of  the  vicar.    For  which  reafon,   the  payment  of 

tithes  to  the  pirfon,  is  prima  facie  a  difcharge  againft  tho 

vicar.     Gibf  719.  (A) 

Aadiofityofco.     7.  The  firft  endowment  of  the  vicars  cannot  be  pre-. 

^owmcAu.        fcribed  againft  by  the  parfon.     This  was  adjudged  in  the 

cafe  of  Fringle  and  ChilJ^  T.  2  Ja,  [c)      Which  original 

endowments  therefore  being  of  fuch  authority  as  no -time 

can  deftroy }  and  fuch  caufes  between  parfon  and  vicar  as 

relate  to  them,   or  depend  on  them,    being  alfo  cogni- 

zable  in  the  fpiritual  coutt:  it  were  much  to  be  wiihedt 

fays  Dr.  Gibfon,  for  the  fake  of  the  poor  vicars,  that 

diligent  fearch   were  made  after  them  in  the  ecclefiaftical 

•fficcs,  and  other  repo&tories  of  records  [aj  >  in  order  to 

bring 

• 

[a]  It  may  be  proper  to  infert  in  this  place  the  followiDg 
propofal  of  a  very  learned  gentleman,  who  has  generoofly 
ttfMler  taken  the  execution  of  the  abovefaid  plan  ;  hoping  that 
all  who  may  have  ic  in  their  power  in  any  wife  to  contribute 
towards  the  completion  thereof,  will  communicate  what  may 
have  come  to  their  knowledge  with  refpect  to  any  of  the  par- 
ticulars :  i/ias. 

*'  A  propofal  for  publiihing  a  general  repertory  of  the  ea- 
dowments  of  vicarages : 

*'  This  work  is  intended  for  the  (ervice  both  of  vicars  and 
of  their  pa:i(hioccrs.  The  former  ufually  come  into  their 
livings  unacquainted  with  the  panicuiars  of  their  legal  in* 
eomes ;  mod  of  whicl)  are  fmall,  and  many  quite  xnfufficient : 
whence  they  are  fometimes  tempted  to  demand  more  thaa 
their  dues.  Bot,  oftner,  they  who  fhould  pay  them,  take  ad- 
vantage of  the  ignorance  or  doubtful nefs  of  their  minifter  coa- 
ceroing  his  rights,  and  refufe  to  acknowledge  them.  If  he 
fubmits  to  take  what  they  are  willing  to  allow  him,  he  lives 
in  ftraits  and  contempt.  If  he  contefls  the  matter,  his  people 
become  prejudiced  againft  him  forfome  time,  if  not  forever: 

Mi 


{a)  Moore,  894.  "  ^  Roll.  Rep,  304. 

\b)  Palm.  113.     Tdv.  86.     4  AW,  184. 

(0  Ncy^  3.     Moortf  761,  780. 
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bfing  (o  light  as  many  as  can  poffibly  be  found.  Efpe- 
cially,  fiacc  it  hath  been  aifo  adjudged,  that  if  a  vicar 
hath  ufed  time  out  of  mind,  or  for  a  long  time,  to  take 
particular  tithes  or  profits,  he  fhall  not  lofe  them,  becaute 
the  original  endowment  is  produced  and  they  are  not 
tbeic :  but  inafmuch  as  every  biQiop  had  an  indifputable 

right 


aad  there  is  great  danger  that  for  want  of  being  able  to  come 
at  the  proper  evidences  in  the  caofe*  it  may  be  decided  the 
«ioa|way. 

"  Now  the  principal  of  thefe  evidences  are  old  endow* 
Mats.  For  a  vicar  may  demand  what  his  vicarage  was  en- 
oowed  with  ;  and  he  cannot  demand  more,  unlefs  immemorial 
Bfi|ge  gives  ground  for  a  jud  prefumption,  that  there  was  a 
fiirther  endowment,  thouah  not  now  extant.  Therefore  dif- 
corenes  of  endowments  will  tend,  not  only  to  the  right  de- 
tenrinatioa  of  law-fuits»  hot  to  the  prevention  of  them,  by 
flicwing  both  parties,  to  what  they  arc  intitled  :  and  thus  will 
btof  cpnunoo  benefit,  to  the  clergy,  to  impropriators,  and 
10  the  left  of  ifae  laity. 

**  The  moft  likely  places  to  find  them  in,  are  the  regidries 

tff  the  biihop,  or  dean  or  chapter  of  the  diocefe.    But,  partly 

bf  Beans  of  national  changes  and  confufions  that  have  hap- 

JKoed,  partly  through   the  unfaithfulnefs  or  negligence  of 

oCcers,  and  partly  through  other  accidents;    many  of  the 

books  belonging  to  thefe  regiflries,  are  loft  from  thence :  and 

Mca  few  of  them,  and  likewife  of  the  chartularies  and  leiger 

Ibboka  of  diflfolved  religious  hdufes,   in  which  they  recorded* 

f^ongft  other  things,  the  endowments  of  their  vicarages,  are 

■ow  in  various  libraries  and  r^pofitories,  publick  and  private* 

A  lift  of  thefe  endowments,  with  references  to  the  manufcripta 

ia  which  they  are  contained,  would  certainly  be  a  very  ufeful 

idjfcAory  to  multitudes  of  perfons,  who  elfe  would  never  know 

where  to  feek  for  them  :  an  account,  which  of  them  have  been 

jnnicd,  and  in  what  works,  may  fave  both  trouble  and  ex- 

jpacv  to  thofe  who  dcfire  to  coniult  them,  and  even  in  cafes 

.nhitfc  BO  endowments  are  to  be  found,   preventing  a  fruitlefa 

^ffch  will  be  doing  fome  good. 

*'  Therefore  the  editor  of  this  propofal  hopes,  that  the. 
will  approve  of  his  undertaking :  in  which  he  hath 
fd^fo  far,  as  to  fet  down,  in  alphabetical  order,  the 
le  with  the  date,  of  every  endowment  in  the  regifters  of  the 
6e  of  Canterbury ;  and  all  fnch  as  he  hath  been  able  to  dif- 
CSterio  iheLambech,  Cotton,  Harleian,  and  other  libraries, 
or  io  printed  books.  He  now  prefumes  to  requeft,  that  the 
ftver^  bifhops  would  favour  him  with  the  names,  and  dates, 
tt  all  endowments,  which  are  in  their  refjpe£iive  regiftries : 
aad  that  the  Cime  affiftance  may  be  given  him  by  fuch  of  the 

Vol.  I.  G  nobility. 
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right  to  iugmeot  vicaragcf  as  there  was  occafioh,  and  tfaif) 
whether  fuch  right  was  referved  in  the  endowment  or  not  $ 
the  law  will  prefume,  that  this  addition  was  made  by  way 
of  augmentation.     Grbf.  720. 
Prtferiptieii  8.  The  loft  of  the  original  endowment  is  fupplied  by 

where  Che  ro-    prefcription ;  that  is,  if  the  vicar  hath  enjoyed  this  or 
iommtnt  ii  lo  .  ^^^^  particular  tithe  by  conftant  ufage,  the  law  will  prc- 
fume  that  he  was  legally  endowed  with  it ;  by  the  fame 
reafon  that  it  prefumes  fome  tithes  might  be  added,  by 
way  of  augmentation,  which  were  not  in  the  otiginal  en- 
dowment.    Gitf.  720.  (a) 
Tiial  ef  endow-      9.  It  is  faid  that  all  compofitions  for  the  endownaentt 
'■^^'  of  vicarages  fhall  be  expounded  by  the  judges  of  che-com- 

mon  law;  and  if  the  fpiritual  court  meddle  with  that 
matter,  they  are  to  be  prohibited.     fFatf.  c.  39.  (h) 

But  where  the  difpute  is  between  redor  and  vicar^  be- 
ing both  fpiritual  perfons,  it  feemeth  that  the  proper 
coenrzance  of  the  caofe  belongeth  to  the  ecclcfiaftioj 

judge  (0- 

And  in  the  cafe  of  Drai^  and  TayUr^  E.  4  G.  The  vi- 
car libelled  for  tithes  of  turnips,  and  laid  his  title  to  them 
by  prefcription  and  endowment :  the  defendant  pleaded, 
that  there  is  a  redory  impropriate,  and  that  time  out  of 
mind  the  re£lor  hath  taken  tithes  of  turnips^  and  lie 
moved  for  a  prohibition,  and  obuined  a  rule  unlefs  caufe 

nobility,  clergy,  and  gentry,  as  have  in  their  caftody  ancient 
records  of  any  kind,  in  which  endowments  of  vicarages  a9 
entered. 

AND.  COLTEE  DUCAREL." 

Dolors  Commons, 
Dee.  3,  1761. 

After  which  he  fabjoins  a  lift  of  above  200  endowments  of 
vicarages  already  difcovered ;  and  a  fpecimen  of  the  method 
he  propofes  to  follow,  as  thus, 

AcLEY  (Line.  Dioec.)  Vicar,  de  —  Ordinatio  vicarias 
ecclefix  parochialis  de  Acleia  Lincoln.  Dicec.  Dat.  Oxod. 
in  fcAo  S.  Micbaelis  A.  D.  1343.  (Printed  in  Kenneths  Paro* 
chial  Antiquities,  pag.  455.  Ex  Chanul.  S.  Fridefwidas 
i£d.  Ch.  Oxqn.) 

Alboldesley  (Line.  Dicsc.)  Vicar,  de  ■  Ordinatio 

vicarix  A.  D.  1 361.  Regill.  Johan.  Gynewell  Epifc.  Lincoln. 
(Burn)  fol.  367,  &c. 


{a)  2  Keh.  Jig.     Hardr,  328. 
(h)  Lift.  Ref,  263a 

(f)  2  Brownl,  36.    See,  however,  M^trt  457. 

ihevred: 


■  f 
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Ihewed :  and  it  was  infifted,  that  in  this  cafe  both  the 
parties  are  not  ecciefiafticks ;  for  the  libel  is  againft  a 
farifiionir:  and  it  lays  a  cuftom  which  is  denied,  and 
ouft  be  tried  by  the  common  lave.     But  by  Parker  chief 
jtfftice  and  the  court :   Though  both  parties  are  not  eccle- 
fiaflicks,  yet  the  thing  in  controverfy  belongs  either  to 
•ne  ecclefiaftick.  or  another;  for  either  the  re£lor  is  en- 
titled to-the  tithes  or  the  vicar;   and  what  matter  is  it  to 
the  parifbioner,   who  has  them  ?    for  he  can  only  p»y 
theni  to  one :   this  is  properly  a  difpute  what  belongs  to 
the  vicisir  upon  the  endowment;   and  that  evidence  which 
will  indtie  him  to  a  fentence  below,  will  not  enable  him 
to  recover  here:   and  if  we  (hould  grant  a  prohibition  in 
order  to  try  the  cuftom,  yet  that  will  not  determine  the 
qocftion  upon  the  endowment ;  and  therefore  we  ought 
flottodi^w  them  out  of  that  court,  which  may  properly 
determine  the  whole  matter.     And  befid^s,   in  ihe  fpi- 
ritvaf  court  fifty  years  make  a  prefcription,  though  they 
will  not  here.     And  the  rule  for  a  prohibition  was  diw 
charged.     Sir.  87. 

But  the  courts  of  equity  frequently  determine  upon  the 
httrfrgtathn  of  endowments. 

ID*  Any  words  in  an  endowment  being  doubtful,  (hall  Fivoartbie  ton- 
ke  interpreted  by  prafiice,  and  to  the  advantage  of  the  ^'*'^^*^'^ 
ficar.  So,  in  the  cafe  of  BarfdaU  and  Smithy  though 
gurha  in  the  common  acceptation  relates  to  corn,  yet  it 
fihg  that  the  cuftom  had  been  for  the  vicar  to  have 
bay,  this  was  judged  fufficient  to  extend  it  to  tithe 
'  la]r(tf).  And  the  fame  thing  was  adjudged  in  the  cafe  of 
:.  b&e  woody  as  given  by  the  term  altaragia^  upon  (he  fame 
I  jwadation  of  cuftom,  in  the  cafe  of  Riynolds  and  Gran  {b): 
\  Or  if  given  there  under  the  nanie  minuta  deeima ;  cuftom 
a  great  tithe,  as  wood  It,  into  fmall.  Upon  the 
n  of  which  cafe,  it  was  faid,  that  the  word  altara* 
fflaall  be  expounded  according  to  ufe.  And  bifhop 
et  obferved,  that  in  the  fettlement  of  the  aU 
of  Cockrington  by  (jrofihead  bifhop  of  Lincoln, 
only  oblations  and  obventions,  but  the  tithes  of  wool 
lamb,  were  comprehended  under  that  name.     Gihf. 

9  720. 

And  in  the  cafe  oi  Frnnklyn  and  the  mafter  and  brethren 

Jl  Crtfs^   7*.  1721  ;   it  was  decreed,  that  where  altara^ 

is  mentioned  in  old  endowments,  and  fupported  by 


{m)  Cr9.  Elix,  633.  [h)  2  Bmlft.^j. 

G  z  ufage. 
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•(age,  it  will  extend  to  fmall  tithes,  but  not  otherwi(cv 
Buni.  79.  (a) 

The  moft  diflkult,  though  moft  coounon  queftioo, 
that  relates  10  the  interjMrecation  of  endowments,  is,  what 
the  vicar  (hall  have  in  virtue  of  the  pkjr)^  mimutm  deciwufw 
CM.  720.  {b) 

Where  a  vicar  was  endowed  to  have  the  third  part  o^ 
all  the  tithe  corn  of  fuch  a  manor ;  it  was  adjudged,  tba( 
he  (hould  have  tithes  of  thtfrabiUirs^  as  well  as  of  ibf 
demefnes  of  the  manor  (r).  The  reafon  of  the  doubt  WMg 
that  freeholders  tttiAly  fpeaking  were  not  parcel  of  the 
manor,  as  fuch :  but  it  was  refolved,  in  favour  of  the 
vicar,  that  the  word  manor  there,  Ihould  fignify.tbe  pre* 
cinds  of  the  manor.  And  fo,  where  the  eodo^pBcnC  as 
k  exprefled,  that  only  tithe  corn  b  referved  to  the  par-^ 
Ion ;  by  conftrudion  of  law,  all  the  reft  falls  to  the  vicar. 
a  RolTs  Mr.  335. 

In  the  afbrefaid  cafe  of  Franklyn  and  the  mafter  and  bre* 
bren  of  Su  Cr§fi ;  although  by  the  endowment  the  licar  wap 
to  find  the  facrament  wine,  yet  the  court  were  of  qpioioQ 
it  fliould  be  found  by  the  parilbioncrs,  according  to  thr 
rubrick  in  the  book  of  common  prayer.    Bunb.  79. 


III.  Augmentation  of  viciragnt 

Dr.  Gibfon  fays,  it  feems  to  be  agreed  on  aD  handSf 
that  the  ordinary  haih  power  to  cbWgt /firitnsl  impropri* 
ators  to  augment  vicarages :  according  to  the  cafe  of 
Hitcbc0t  and  7b9rnburgb^  //•  9  Car.  where  the  vicar  (M 
the  tenant  of  the  malier  of  the  choirifters  of  the  chsich 
of  Sarum  (the  faid  maiier  being  parfon),  for  addition  of 
maintenance  in  the  fpirituil  court  ;  and  probibitioB  WM 
denied,  upon  this  reafcn,  that  the  ordinary  might  compel 
the  paribn  to  an  augmentation,  there  being  fuch  a  power 
referved  to  him  in  ail  appropriations ;  and  that  the  lefee 
(who  held  for  lives  according  to  the  fiatute  of  the  ^  tf.  8.) 
came  in,  fubjed  to  the  fame  charge.  Gihf.  712.  z  Xdl^s 
Jir.  337. 

It  is  true,  this  was  an  appropriation  which  bad  never 
come  to  the  king  by  any  ftatute  cf  diflblution;  but  that 
circumftance  of  having  been  conveyed  to  the  king,  made 


(«)  See  SUaragc.  C- )  Sa  Cftksi^  //.  Md  V. 

(0  Owor,  58.  74. 


MdiAsrence  with  regard  to  the  jurifdi£)ion  of  the  biQiop, 
tb  long  as  they  were  reconveyed  to  a  fpiritual  hand,  ai 
ippcara  from  the  cafe  of  the  dean  and  chapter  of  St.  4fapb 
ki  the  la  ya.  And  the  books,  when  they  pronounce 
ia^iropriationf  Ut/  feesj  feem  to  ground  it  wholly  upon 
Arir  being  in  lay  hands;  and  to  mean  no  more,  when 
Aey  fav  that  they  become  lay  fees  by  the  ftatutes  of  dif- 
MatioOy  than  that  by  thofe  ftaiutes  they  came  into  lay 
kandi.  The  only  queftion  then  (he  fays)  is,  concerning 
Ae  biibop's  power  over  lay  impropriators.  Gibf.  722. 
iRolL  100. 

Brfari  the  diflblution  of  monafleriet,  the  exercife  of 
binary  jurifdidlion  in  this  particular  appears  beyond  all 
^oeSion.  Then  come  the  ads  of  diflblution,  and  fay, 
Aat  the  king  (ball  have  and  enjoy,  to  him  and  his  heirs 
for  ever,  all  and  fingular  fuch  monafteries  and  titbes,  in 
^  krgi  and  ample  manner^  as  the  abbots  held  them ;  and 
tifewhere,  in  thg  Jlati  and  condition  that  they  mow  hi;  and 
that  they  who  take  from  the  king,  fliall  have  and  hold 
and  enjoy  the  fame,  and  have  all  fuch  adlions  fuits  entries 
and  the  like,  in  like  manner  form  and  condition  as  be- 
fere:  which  ads  of  diflblution  were  founded  upon  the 
forsenders  made  by  the  religious  into  the  hands  of  the 
kJM.    Gibf,  722. 

'  From  whence  it  hath  been  argued;  that  nothing  could 
come  into  the  king's  hands  in  virtue  of  the  furrenders  of 
,  Ae  rdigioQS,  but  what  was  theirs ;  and  that  the  right  of 
ike  bifliop  to  augment,  and  of  the  vicar  to  claim  augmen- 
iBlioay  was  not  theirs :  That  the  muft  natural  conftruc- 
of  the  king's  enjoying  the  impropriations  in  the  fami 
form  andflate  as  the  religious  did,  is,  that  he  fhaU 
enjoy  them  with  the  fame  limitations,  privileges,  and  bur* 
dnSt  as  the  religious  did  :  That  accordingly,  it  isgranted^ 
that  exemptions  from  tythcs  can  be  enjoyed  by  the  gran* 
only  while  the  lands  rimain  in  their  awn  hands ^  be- 
that  privilege  which  was  granted  to  the  feveral 
was  not  abfoiute,  but  /uh  modoy  to  wit,  whilft 
Ihcj  w<ere  in  their  own  hands :  That  becaufe  reparations 
of  chancels,  payments  of  curates,  proxies,  fvnodals,  and 
she  like,  refted  upon  the  religious  appropriator,  there- 
jbre  they  have  always  refled  upon  the  Uy  impropriator: 
That  (by  like  conftrudion)  as  the  religious  held  thofe 
eppnopriations  with  the  charge  of  a  competent  mainte- 
iMflCe  for  the  vicar,  at  the  difcretion  of  the  ordinary  ;  fo 
do  the  lay  owners  hoM  their  impropriations  with  the  fame 
charge ;  T]ut  the  meaning  of  the  parliament  was  not  to 
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dedroy  the  rights  of  other  men,  but  only  to  fupprefs  the 
monks :  That  in  the  feveral  ads  of  diflblution,  there 
are  general  favings  of  rights  to  all  bodies  politick  aini 
the  like,  and  particularly  of  ••  portisns^  which  any  may 
^^  or  might  have  had  in  or  to  the  premhTcs,  or  to  any. 
^*  part  or  parcel  thereof,  in  fuch  like  manner  form  and 
**  condition,  to  all  intents  and  purpofes,  as  if  the  fatd 
*<  a£ls  had  not  been  made  j"  and  therefore,  that  the  vicar 
having  then  a  right  to  a  congrua  portio  (that  is,  part  ot 
farcil^  as  the  ftatutes  fpeak)  out  of  the  rectory,  w^th  a 
right  to  fue  the  abbot  it  he  denied  it ;  and  the  bifliop 
having  a  right  to  aflign  fuch  portion,  and  to  inforce  the 
allowance  of  it  by  fequeftration  and  other  ecclefiaftical 
cenfures ;  both  the  bi(hop  and  the  vicar  have  thofe  rights 
rcfpc£tively  pr>.'fervcd  to  them  in  the  faid  general  favings : 
That  if  i:  be  obje£led,  that  thofe  cLufes  of  refervation 
of  light,  do  not  exprefsly  mention,  either  the  jurifdifiion 
of  the  bifhop,  or  the  portion  of  the  vicar ;  the  anfwer  is, 
that,  neither  do  they  mention  the  reparation  of  chancels, 
or  payment  of  the  ftipends  of  curates  ;  yet  both  thefe 
burdens,  as  having  refted  upon  the  religious,  pafled  from 
them  to  the  king,  and  from  the  king  to  the  grantees: 
That  though  they  are  now  applied  to  other  ends  and  ufcs, 
than  heretofore  they  were,  yet  they  retain  the  fame  na- 
ture ;  and  if  it  had  not  been  ur.derftood,  that  after  tht 
con\eyance  into  lay  hands  they  dill  remained  ecclefiadical 
duties,  they  might  have  been  recovered,  as  other  chattels 
or  lay  fees  are,  by  adion  of  debt  or  otherwife  at  com- 
mon law,  and  there  had  needed  no  a6t  of  parliament  to 
enable  laymen  to  fue  for  them  ;  nor  would  the  remedy 
have  been  given  in  the  fpirituai,  but  mod  certainly  in  the 
temporal  courts.     Gibf.  723. 

But  notwithflanding  all  this,  it  muft  be  acknowledged, 
that  nothing  is  more  peremptorily  delivered  throughout 
the  books  of  common  law,  than  the  contrary  do£lrine  i 
namely,  that  fince  the  difiblution,  all  impropriations  (at 
leaft  in  the  hands  of  laymen)  are  become  mere  lay  itcs^ 
or  inheritances  of  a  mere  temporal  nature  [a) ;  from  whence 
it  is  inferred,  that  therefore  all  fuch  p'jfTeffions  ate  in* 


(«)  2  Vintris^  35.  zMod\  257.;  by  which  it  appears  that 
tke  cafe  io  3  iTr^.  829.^  which  fays  that  the  court  fpirituai 
nsy  grant  fequeflratioa  on  an  impropriate  parfonage,  is  ill 
reported.     See  alfo  C^mf,  Incumb.   ib,  39  ki  43.,    and  til. 
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iireljr  freed  from  the  fpiritual  JHrifididion;  and  particu- 
larl/,  that  the  ordinary  hath  no  power  to  make  augment* 
itioa  of  a  vicarage,  out  of  any  refiory  which  is  in  the 
hands  of  a  lay  impropriator.     Gib/.  723. 

And  even  with  refped  to  fpiritual  impropriators,  it 
may  fecm  from  the  intire  defuetude  of  the  praAice,  that 
the  ordinary's  power  over  fpiritual  impropriators,  to  com- 
pel thtin  to  augment  vicarages,  is  at  leaft  doubtful ;  and 
the  only  augmentations  that  are  now  made»  are  either  by 
private  benefadion,  or  by  application  of  the  revenue  of 
fiift  fruits  and  tenths  by  the  governors  of  queen  Anne's 
bounty,  or  both. 

By  the  ftatute  of  the  17  C  2.  c.  3.  /  7.  Power  is  gi- 
ven Utbe  impropriators  of  tithes^  ta  unite  the  fame  to  the  par^ 
filH^i  §r  vicarage  of  the  church  or  chapel  where  they  lie ;  or 
io  fettle  the  fame  in  trufl^  for  the  benefit  of  the  faid  parfonage^ 
m  vicarage^  or  of  the  curate  where  the  parjonage  is  impro" 
friate  and  no  vicar  endowed^   without  any  licence  of  mort^ 

m 

mean. 

Before  this  ftatute,  to  wit,  in  the  I2C.  2.  fQon  after 
die  reftoration,  a  bill  was  brought  into  (he  houfe  of  com* 
mons,  for  ere^ing  and  augmenting  of  vicarages,  and  had 
a  6rft  reading,  but  proceeded  no  further;  having,  as  is 
iiippofed,  t>een  fuperfeded  and  laid  ^ifide  (at  leaft  for  that 
Itaic}  in  confidcration  that  the  ends  propufed  in  it  would 
be  in  fome  degree  anfwered,  by  hismajefty's  letter  to  the 
ftvcral  bi(hops  refpeAively,  the  fubftance  of  which  is  as 
feUoweth  : 

**  Our  will  is,    that  forthwith  provifion  be  made  for 

*  the  augmentation  of  all  fiich  vicarages  and  cures,  where 
**  the  tithes  and  profits  are  appropriated  to  you  and  your 
**  fucceflbrs,  in  fuch  manner,  that  they  who  immediately 
^  attend  upon  the  performance  of  minifteriul  offices  in 
**  every  panfh,  may  have  a  competent  portion  out  of 
**  every  re^lory  impropriate  to  your  fee.     And    to  this 

'  **  end  our  farther  will  is,  that  no  leafe  be  granted  of  any 
^  icfiories  or  parfonages  belonging  to  your  fee,  until 
^  jou'fhall  provide,  that  the  refpedive  vicarages,  or  cu- 
•*  sates  places  where  there  are  no  vicarages  endowed, 
^  bave  fo  much  revenue  in  glebe,  tithes,  or  other  emo- 
.^  luments,  as  commonly  will  amount  to  100 1.  or  Sol. 

*  a  year ;  or  more  if  it  will  bear  it ;  and  in  good  form  of 
!  if  law  fettle  it  upon   them   and  their   fuccefTors.     And 

^  where  the  redlories  are  of  fmall  value,  and  cannot  ad* 
\  mli  of  fuch  proportions  to  the  vicar  and  curate ;  our 
^  will  if  J  that  one  half  of  the  profit  of  fuch  a  redtory  be 
^  •  G  4  **  rcferved 
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M  rcferved  for  the  maintenance  of  the  vicar  or  cufate,  at 
^<  18  agreeable  to  the  faid  proportions.  And  our  farther 
*^  will  is,  that  you  do  employ  your  authority  and  powers 
*<  which  by  law  belongeth  to  you  as  ordinary,  for  the  aog- 
<<  mentation  of  vicarages  and  ftipends  of  curates ;  and  that 
«c  you  do  with  due  diligence  pnxeed  in  due  form  of  law 
^*  for  the  raifing  and  cftabliifaing  convenient  maintenance 
<*  of  thofe  who  do  attend  holy  duties  in  parifli  churches. 
*<  And  if  any  prebendary  in  any  church  (the  corps  of  whofe 
«  prebend  confifts  in  tithes)  fliall  not  obierve  thefe  oar 
*<  commands,  then  we  require  you  or  the  dean  of  the 
**  church,  to  ufe  all  due  means  in  law,  where  yoq  or  he 
*<  have  power  to  compel  them;  or  that  othcrwjfe  you 
'<  report  to  the  biihop  of  the  diocefe  where  the  faid  corps 
<<  doth  lie,  that  he  may  interpofe  his  authority  for  fulfil* 
f<  ling  this  our  order.  And  if  any  dean,  or  dean  and 
^<  chapter,  or  any  that  holdeth  any  dignity  or  prebend 
^<  in  the  cathedral  church,  do  not  obferve  thefe  our  com-r 
*<  mands,  that  you  call  them  before  you,  and  fee  this  our 
««  will  obeyed/'    K^n.  Par.  Ant.  253. 

And  this  defign  was  the  more  practicable  at  that  time, 
l>y  reafon  of  the  number  and  largenefs  of  the  fines  that 
inhere  then  due.  And  accordingly,  many  and  large  aug- 
mentations were  then  made.  But  this  was  not  intended 
barely  for  augmentations  then  to  be  made  at  thit  particu- 
lar time,  but  alfo  for  the  making  thereof  by  the  fame 
bodies  in  future  times.  And  to  cohtirm  and  perpetuate 
the  fame,  the  fiatute  of  the  29  C  2.  c.  8.  was  mad^  ai 
followeth : 

Pybtnas  divirs  arcbkiJhppSy  hijhops^  deans  and  cluffter$^ 

and  6thir  icclefiaftlcal  perfons^  in  cbediina  i9  his  majtftfi  lit' 

iirs  hioring  daU  the  firft  day  «/*  June  in  tbi  twelfth  yior  of 

ibis  reign^  and  out  of  a  pious  care  to  improve  p^er  vitaragtt 

and  curacies^  when  the  endowment  th^reef  was  found  ioofnaU 

to  afford  a  competent  maintenance  to  tfyife  that  ferve  the  cure^ 

haveftnce  his  majeftjs  happy  return^  upon  their  renewing  of 

leafes  of  rectories  or  tithes  impropriate  or  appropriate^  made^ 

or  may  hereafter  make  divers  refervatiom  beyond  the  ancieni 

fent,  to  the  intent  the  fame  fhouli  or  might  become  payable  to 

the  faid  vicars  or  curateSy  in  augmentation  of  their  endova^^ 

.  fhents,  which  h^e  bem/or  the  mtft  part  enjoyed  accordingly  % 

but  tn  regard  that  fuch  refervations  were  not  made  to  the  vicats, 

or  citrates^  or  if  they  were^  no  convenient  remedy  could  be  bad 

by  fuch  vicars  or  curates  for  the  recovery  thereof  and  they 

■  were  not  at  the  time  thereof  capable  of  taking  any  itoierefi 

t9  their  own  ufe^  whereby  the  faid  pronnfions  wiU  dtPind  upon. 


tit  gmdflM/kri  •f  the  fneeeffirs^  And  may  in  iimt  be  iifap* 

fmiid:  Thgrrfcn  fir  thi  eflahlijhmint  of  the  f ami ^  it  is  em^ 

^td^  tiat  every  mugmentatien  granted  «r  intended  to  be  grant* 

idfiicg  thefcidferft  day  «/ June,  ox  which  fiall  at  any  time 

knefier  be  granted  re/erved  or  made  payable  to  any  vicar  §r 

enrate^  or  re/erved  by  way  of  increafc  of  rent  to  thi  leffors,  but 

ittomdod  to  be  for  the  benefit  of  fuch  vicar  or  curate^  by  any 

ardMJbopi  UJhcp^  dean^  provofl^  dean  and  chapter^  arcbdea^ 

eOKf  prebendary  J  or  other  ecclefiaflical  corporation  perfon  or  per^ 

fms  wbmifoever^  fo  making  the /aid  refervation  cut  of  any  ree^ 

my  hnpropriate  or  portion  of  tithes  belonging  to  them  or  any  of 

(bom  refpeffivelyy  Jball  continue  and  remain  as  well  during 

fie  eomtinyance  of  tbe  efiette  or  term  up^.n  which  the  faid  aug-^ 

mnteniom  were  granted  referved  or  agreed  to  be  made  pay^- 

0ikf  as  afterwards^  in  wiofe  hands  foever  the  [aid  reGories 

or  portions  of  tithes  fiall  be  or  come  j  which  rectories  or  por^ 

Hmu  of  tithes  Jhall  be  chargeable  therewith^  whether  the  fame 

be  referved  again  or  net;  and  the  faid  vicars  and  curates  r/» 

JpoOivefy  are  hereby  adjudged  to  be  in  the  aSfual  pofpffion  there' 

if^  for  the  vfe  ofthemfetues  and  their  fu^ceffors^  and  the  fame 

Jboufor  over  beroafltr  be  taken  received  and  enjoyed  by  the  faid 

vkars  and  curates  and  tJnir  fucccffors^  as  well  during  the 

oontmuame  of  the  term  cr  efiate  upon  which  the  faid  augmenta^ 

iiwf  were  granted^  as  afterwards ;  and  the  faid  vicars  anel 

earates  fhall  have  remedy  for  the  fame ^  either  by  diflrefs  upon 

the  weQories  impropriate  or  portions  of  tithes  charged  thertWtth^ 

or  by  aQion  of  debt  againfl  the  perfon  who  ought  to  have  paid 

ffeybnf,  bis  executors^  or  admrnifirators ;  any  difability  in 

fbe  perfon  or  perfonSy  bodies  politick  or  corporate  fo  granting^ 

or  any  elsfabiiity  or  incapacity  in  the  vicars  or  curates^  to  whom 

ti^  for  vuhofe  ufe  or  benefit  the  fame  are  granted  or  intended 

phegrantedy  the  flatute  of  mortmain^  or  any  other  law ^  cuf' 

Wm^  or  other  matter  or  thing  whatfoever^  to  the  contrary  not" 

^dUfletnSng.     f.  i,  2. 

Prodded  always^  that  no  future  augmentation  be  eoU" 
fimd  iy  virtue  of  this  aQ^  which  Jhall  exceed  one  moiety 
WAi  iUar  yearly  value ^  above  all  reprizes^  of  Ao  re^ory 
'mfhfrietto  out  of  which  the  fame  Jhall  be  granted  or  re^ 

Hfiry  archbijh^py  bijhop^  dean  and  chapter  refpeSlively^ 
heforo  Sept.  29.  next  coming  Jhall  make  entry  in  their  r#- 
Mbv  rofpeGivefyy  cf  every  augmentation  or  other  agreement^ 
^vHAfball  be  kept  as  a  record  \  and  a  copy  tlnreof^  proved  by 
■M^trf,  fhall  be  good  ividence^  whereupon  fuch  vicars  or 
MMf  way  recover  the  benefit  of  fuch  augmentation.    C 

^  Jnd 
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Jtnd  if  upsn  thg  fumnder^  expiration^  or  oibir  detirmiaa* 
iion  of  any  leafi  wherein  fiub  augmentation  bath  been  or  JboH 
be  granted^  any  new  lea/e  of  the  premijfes  §r  any  part  tbereaf 
fhail  bereafter  be  made^  without  exprefs  ctntinuanet  of  tbi 
fiui  augmentation  \  every  fucb  new  leafe  Jhall  be  utterly  vmdm 
Li. 

Jndif  any  quefiion  Jhall  arife  concerning  the  validity  rffiteb 
grants^  or  any  other  matter  or  thing  in  this  aH  contained  %  fucb 
favourahle  conftru£lions^  and  fucb  further  renudy^  if  need  be^ 
fiall  be  bad  and  made ^  for  the  benefit  of  the  vicars  and  etwedet^ 
as  may  be  bad  for  other  charitable  ujes^  upon  the  ftatutes  far 
ibaritahle  ufes.     f.  7. 

By  the  fiatute  of  the  12  An.  fejf.  i.  r.  4.  provifioQ 
u  made  for  the  augmentation  of  fmall  livings  in  the 
Weft  Riding  of  the  county  of  York^  by  inclofing  of  waSei 
therein. 

IV.    Vicarages  how  diflblved. 

Vicarages  though  duly  created,  and  of  long  continaaiice» 
might  be  diflbived.  The  great  cafe  in  which  this  point 
came  under  coRfideration,  was  that  of  Britton  and  tyeule^ 
M.  ]6  ?j.  (0)  An  appropriation  had  been  made  in  the 
time  of  king  John,  and  fo  continued  till  the  reign  of  Hen.  6* 
when,  upon  the  prior's  petition  to  the  pope,  in  regard  the 
priory  was  poor,  the  pope  granted  by  his  bulls,  that  for 
the  future  the  prior  (hould  appoint  one  of  his  monks  ID 
officiate  in  the  cure,  who  (hould  be  removeable  at  the  will* 
of  the  prior.  And  this  was  held  to  be  a  good  diflbludoa; 
becaufe  the  appropriation,  having  been  made  before  the 
15  /{.  2.  and  4  //.  4.  was  not  within  thofe  ftatutes.  But 
Doderidge  and  Haughton  juftices  held,  that  if  the  appio-y 
priacion  had  been  within  the  faid  ftatutes,  neither  pope 
nor  ordinary  could  have  diflbived  the  vicarage  \  for  if  thaf 
could  be  fuppofed  to  have  that  power,  the  great  defign  oif 
the  flatute  of  the  2  H,  4.  (namely  to  have  a  vicar  perpe^ 
tually  i^umbent)  might  be  defeated  at  pleafure.  And 
though  fuch  a  power  of  diflblution  were  fuppofed  to  be 
confiflent  with  that  flatute,  it  feems  by  no  means  recon- 
,cilable  with  the  difabling  flatuie  of  the  13  El.  Cm  10. 
againft  the  granting  or  conveying  the  poileffions  of  vicarst 
as  well  as  of  others,  in  any  other  manner  than  that  ftatute 
direcls.     Gibf.  720. 


[a)  Cro  Ja.  515.    2  Ro,  Rep.  97.  127.    Palm.  1 13.  219*  . 

But 
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Bat  notwitbflanding  thofe  two  ftatutesi  and  the  opi« 
BI0I19  of  the  two  learned  judges  aforefaid :  when  the  cafe  of 
tmrrj  and  Banks  (tf)  was  brought  into  the  exchequer,  iit 
the  twelfth  year  of  the  fame  king,  where  a  vicarage  wai 
endowed  upon  an  appropriation  to  the  dean  and  chapter  of 
St.  Afaph,  and  in  the  24  Eli%.  was  diiTolved  by  the  biihop^ 
and  united  to  the  reAory,  it  was  held  by  the  barons  chat 
the diflblution  was  good;  becaufe  the  appropriation  bfiog 
to  the  dean  and  chapter,  and  fo  remaining  in  a  fpiritual 
hand  which  was  capable  of  the  cure,  it  might  well  be  dif- 
Irived.  And  this  appropriation  being  one  of  thofe  which 
cmie  into  the  king's  haqds  in  ihe  3]  //.  8.  and  by  the 
king  transferred  to  the  dean  and  chapter ;  the  court  fur- 
ther refolved  that  if  the  impropriation  had  become  a  lajr 
fte,  in  the  hands  of  a  temporal  pofleflbr,  the  vicarage 
ootid  not  have  been  diflblved,  becaufe  that  would  be  in 
cied  fo  deflroy  the  cure.     Gihf.  720. 

Two  things  more  are  delivered  in  the  books  of  common 

bv,  concerning  difiolucion  of  vicarages,  and  the  union 

thereof  to  their  refiories :  i.  That  though  a  vicarage  is 

taken  out  of  the  parfonage,  and  (for  the  poverty  and  ne- 

cefitj  thereof)  may  be  diflblved  and  reunited,  to  fupply 

the  ptrfboage ;  yet  the  not  prefenting  for  a  long  time  (as 

iv  160  year<i,  which  was  the  cafe  in  the  books)  (hall  not 

be  a  difcontinuance  of  the  vicarage  {h)  \  but  fomething 

^  tmf^t  to  be  (hewn  of  the  ad  of  reuniting.    3.  If  a  vicarage 

to  be  diflblved  into  a  parfonage  prefentative,  the  king's 

it  not  neceflary,  becaufe  no  lofs  accrues  to  the 

I  cinnrns  but  if  it  is  to  be  diflblved  into  a  parfonage  appro- 

I  friilQfys  there  muft  be  the  king's  licence,  becaufe  he  for 

[  tier  loifeth  his  title  of  lapfe  (r).     Gihf  720. 

-'  V  the  parfon  appropriate  who  is  patron  of  the  vicarage 

it  A^'f^tme  church,  doth  prefent  the  vicar  to  the  parfon- 

M^  thb  is  a  reunion  of  the  vicarage  to  the  parfonage,  (b 

MK  the  prefentee  (hall  have  all  the  tithes  and  other  profits 

iijif. the  church.     JVatf.  c.  ij.  (d) 


t 
40)  Cf».  Ja.  5 1 8.     2  Ho,  Rep.  100.     Palm.  114. 

|l)  For  the  not  prefenting  a  vicar  is  the  default  of  the 

'    p  of  which  he  ought  not  to  take  advantage.     Cro. 

873. 

ie)  Cr9.  Ja.  518. 

U^  Per  iFindbam^  J.     All  appropriations  are  praeterna- 

ll,  aad  the  church  daring  fucb  time  is  in  bondage,  and 

by  prefentation  is  made  prefentative*    1  Kit.  906. 

The 
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The  tifual  form  of  the  endowment  of  a  vicarage 

was  CO  this  eSedt : 

• 

TTNivirJis  Chri/H  Jtdiliias  prafeus  fcriptum  vifuris  vdoudim 
^  turis\  Robertus  pirmijffi9ni  divina  CzxWoXtiAt  etcUfim 
mmfigr  bumilis^  fshiUik  in  Domino  fimpiurnam.     Cwm  mt 
di  taxationem  porpHua  vicMri^  eccUfix  dt  Orton  noftrm  dinoftoi 
tfoeati^  prim  tt  tonumtai  iccltfi^  di  Cunningflicd  prm£Hm 
ucUfim  ro&mrihus  quod  tt^ationi  pnediSfit  intitiffint^  fi  Jiki 
midirint  ixpidiroj  autboritate  apoftolica  praapifftmus ;  ae  /ir* 
fir  vaUmm  pr^di&ti  ecdefiit  eadam  aufhoritate  per  viros  fid$ 
digHOi  adboc  jurMtos  tt  examinatos  plenarii  inquifstioHii  fidji" 
mus ;  pradiSus  prior  pro  ft  tt  convtntufuo  in  prafentia  no/hrs 
ctnftitutuSf  quoad  tnxatiomm  pradiifam  ordinationi  n§fltw  to* 
talittr  ft  [uhmtfiu     Nos  igitur  invocata  Spiritus  San&i  grntia^ 
fnediais  facubatibus  ptnfatis  pradiStm  tuUfia^  amtboritQit 
prttdtHay  in  pradiHtB  tccleji^  vicariam  perpttmnm  ta^amus 
quatitor  libras  tt  quatutrditim  foUdos.     Pro  pradlSa  fumm^ 
ftcunia^  perpttmm  ajf^ittmut  eidtm  vicaria  porttonts  inftrim 
fcriptas ;  vidtiitti^  duas  matifitnts^  cum  daubus  bovatis  ttrrm^ 
tum  omnibus  tarundtm  cefmentii  &  pertintntibms  wmuimodU 
infra  viliam  &  txtra^  ad  tafdtm  manftmti  turn  dnmbn%  bovatit 
itrnt  ad  ipfas  fptifanttbuxy  qu/e  prepinquiores  /ant  ttdtfite 
prgediSIdt ;  tt  cmnts  obvtntisnts^  mortuaria  viva  tt  mtrtma^  it 
arum  optima  veflimtnta%    oblationts^  vidtilcttj  dit  omnium 
Janfforum^  dit  naiaiis  Domini^  dit  punjizationii  beat^  Maine» 
it  dit  pafchatis\  in  nuptiis^  ob'ttibus^  purifiiotionibus^  it  in 
omnibus  aliis  dtvoiionibus  di£iti  tceUJia  provenitntibus ;  ntc  mtm 
Itma  tt  agnorumy  ttji  tvts  et  agni  antt  ftflum  fanSi  Martinf 
in  bytmt  non  tondtantur^  vei  poji  di^um  ftftum  qyovis  tafk 
fortuitt  moriantur^  dtcima  fdvantur  dtbitt  mcdo  tt  ixigawimr% 
Sni^  tt  tannabisy  tt  moietidinerum^  tt  alias  Minutas  dicimoi 
bofcorum^  pannogii fyharum^  ft  aliarum  atborumfi  vtnign* 
tur^  Jiagnorum^^  columhariorum^  ht^rtorum^   turborum  in  Ucii 
quibus  fodiuntur^  aucarum^  et  nnatum^  ovorum^  et  pullertum^ 
'  ntc  non  porallorum^  apium  mtllis  et  cera^  artificiorum^  nip' 
tiationumy  nee  ntnfiipendiofum^  tt  omnium  prevent uum  rtrum 
ailnrumy  de  eaiero/atis/aciant  ecclejia  prgeaiifa  comptteutur^  ut 
dt  jure  tentantur  \  it  etiam  decimas  garbarum  prttdiSatum 
duarum  bcvjtarum  terra  pradi^a  vicar ia  ajftg natarum.  (£x* 
aptis  decimis  a  Ibis  pullinorum  et  vitulorum^  dedma  fitni^  ntc 
non  et  ^ima  propriorum  omnium  precdi^  prions  tt  tonvtntus 
in  pradi^i  parmchia  txijlentium^  cui  quas  rtSliri  vsttmmi  il^ 
fi'^tari-)  Ita  quod  vieartns  qui  pro  iempon/ntrii  omnia  ontra 

ordinarifi 


srJtMrU  ii  ixtraordinaria  pr§  pgrirom  ipft  ientlngenti^  vide* 
Su$y  ff^^  t$rUQ  parii^  pUuarii  fufiiruh'tU  Ipfi  vero  vicarh 
itdtaU  Vil  JiCidintij  pradi£fi  pricr  it  conventus  libtram  ha^^ 
hmut  ffimkaffm  ad  tandem  vicariam  chricum  idoneum  prgg^ 
fimand'\  In  cmjus  rn  teftimon'mm  prafinti  fcripto  figillum 
n^rum  spptni  fecimus\  datum  apud  RoTam  Jiptimo  idus 
Aprilis,  amw  Dcmini  miUefimo  ducmte/tmo  fexagefime  terthj 
a  pmtiScatus  noftri  anno  quinto. 


Tbe  Itw  concerning  the  refidence  of  vicars  upon  their 
I,  is  infcrted  under  the  title  IGlcfiDcnCf  ♦ 

Aquac-bajalus.     See  parUb^Cter&» 
Arcbbilhop.    See  QBtfl^^Kt 


;Stet)Deacon. 


F 


OR  Jeafiss  made  bj  archdeacons,  as  fole  corporations^ 
:&e  title  %t^U^^ 


1.  At  deacons  were  atl  originally  the  attendants  and  OHginofirch- 
ftrxmU  of  their  feveral  bilbops  in  church  affairs  ;  fo  it  is  <><>(<»*• 
Mnaii^  that  about  the  end  of  the  third  century,  there 
9H  in  feveral  diocefes  one  chofen  out  from  among  the 
fvil,  who  had  the  title  of  archdeacon :  and  by  degrees  this 
^kv'became  univerfal;  and  they  who  had  it,  being  aU 
MP  near  tbe  bi(hop,  fo  improved  their  advantage,  that 
U|  jKOceb  of  time  they  beg^n  to  (hare  with  the  bifhop  in 
)k  authority.     J^rif.  57.    Gibf.  969. 

But  as  the  archdeacons,  in  their  original  inftitution, 
JW.I10 'elation  to  the  diocefe,  but  only  to  the  epifcopal 
Jpi  A)  it  was  by  feveral  fteps  and  degrees  that  they  at- 
Itmd  to  the  power  they  now  enjoy.  At  their  firft  in« 
AiWiDOt  their  proper  bufinefs  was,  to  attend  the  bifhop 
#1  t^  altar,  to  direS  the  deacons  and  other  inferior  oiE- 
ccn  is  their  feveral  duties  for  the  orderly  performance  of 
^farine  fiorvice,  to  attend  the  bifliops  at  ordinations,  and  to 
■Bft  hioi  in  tbe  management  of  the  revenues  of  the 
#lwcb ;  but  without  any  thing  that  could  be  called  ju* 
i90iAiOP  in  the  prefent  ienfe  of  the  word,  eiti|^  in  tba 
Ci^cdral  or  out  of  it.    Gihf  069. 

'  All 
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AJI  that  while,  the  cborepifcopi  had  the  inrpeAian»  an- 
der  the  bilhop,  of  the  clergy  in  the  countiy9  and  of  thofe 
parts  of  the  diocefe  which  were  remote  from  the  cpif* 
CQpal  fee  \  till  in  the  council  of  Laodicea,  in  the  year 
360,  it  was  ordained,  that  no  bifliops  (hould  be  placed  in 
country  villages,  but  only  itinerant  or  vifiting  preibyterv. 
Ilut  thie  archdeacon,  being  always  near  the  bifliop,  and 
the  perfon  mainly  intrufted  by  him,  grew  into  credit  and 
power,  and  came  by  degrees  (oS  occafion  required)  to  be 
<mployed  by  him,  in  Tifitiog  the  clergy  of  the  diocefe, 
and  in  the  difpatch  of  other  matters  relating  to  the  epis- 
copal care :  fo  that  by  the  beginning  of  the  feventh  cen- 
tury, he  feems  to  have  been  fully  poflHTed  of  the  chief 
care  and^itifpefiion  of  the  diocefe,  in  fubordination  to  the 
bilhop.    Qibf,  969. 

But  this  is  to  be  underltood  with  a  twofold  diftindion 
from  the  prefent  ftate  and  meafure  of  archidiaconal  power : 
I.  That -he  was  employed  generally  throughout  tbe 
diocefe,  at  the  pleafure  of  the  bilhop.  Such  an  archdea- 
con John  de  Athon  calls  the  general  archdeacon,  who 
hath  not  an  archdeaconry  diftinSly  limited,  but  fupplieth 
the  place  of  the  bifliop  as  his  vicar  univerfally  \  by  way 
of  diftinfiion  from  that  archdeacon,  who  hath  m  diftioA 
limitation  of  his  archdeaconry,  and  a^  feptirate  jorifdi£li6il 
from  that  of  the  bifliop.  And  the  firft  of  tbefe  is  the 
archdeacon,  that  we  find  defcribed  in  the  body  of  the 
canon  law.  2.  That  the  power  of  the  archdeacons,  in 
that  ancient  ftate,  was  chiefly  a  power  of  inquii^  And  in* 
fpe£lion:  which  Lindwood  calls  a  fimple  inquiry,  where 
he  fays,  th^t  of  common  right  the  archdeacon  hath  power 
of  vifitation  by  way  of  Ample  inquiry,  as  the  bifliop'i 
vicar ;  but  in  fuch  inquiry  he  hath  no  power  to  make 
corredions  in  his  own  name,  except  in  fmaller  matters, 
unlefs  cuftom  give  him  that  power.  The  like  dodrine, 
to  that  which  had  been  delivered  long  before  by  John  of 
Athon:  Of  common  right,  faith  he,  the  archdeacona 
have  no  power  to  ufurp  the  greater  matters  to  themfelvea, 
but  only  to  report  or  intimate  the  fame  to  the  biOiopi. 
Beyond  this,  all  the  rights  that  any  archdeacon  enjoys 
of  what  kind  foever  they  be,  fubfift  by  grants  from  the 
bifliops;  either  made  voluntarily,  to  enable  archdetcons 
to  vifit  with  greater  authority  and  tSt& ;  or  of  neceffity, 
as  claimed  and  infifled  on  by  archdeacons,  upon  the  foot 
of  long  ufage  and  cuftom.  But  whatever  might  be  the 
motive  tyhefe  conceifions  on  the  part  of  the  bifliops;  it 
feemetb  mat  the  powers  enjoyed  by  archdeacons,  beyond 
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Aat  wKich  they  claim  of  common  right,  accrued  to  them 
by  exprefs  grant  or  compofition  (however  the  evidences 
may  be  loft)  1  it  being  hard  to  imagine,  how  deans  and 
chapters,  archdeacons,  or  any  other  perfons,  (hould  be 
aUowed  to  prefcribe  againft  a  bifhop,  for  ^ny  branches  of 
cpifeopal  jurifdi£}ion,  and  much  more  for  an  exemption 
fcoin  it«  Gibf.  969,  970. 
But  in  virtue  of  fuch  grants,  and  of  inftitution  to  the 
they  are  annexed  to ;  not  only  the  jurifdicSiion  he 
tajt^s  is  in  the  eye  of  the  law  ordinary  jurifdidtion,  as 
being  in  reality  a  branch  of  epifcopal  power;  but  he  him- 
felf  b  properly  vrdinarius^  and  is  recognized  as  fuch  by 
ihe  books  of  common  law,  which  adjudge  an  adminiftrt- 
tioB  made  by  him  to  be  good,  though  it  is  not  exprefTed  by 
what  authority,  becaufe  as  done  by  the  archdeacon,  it  is 
ptfiuned  to  be  done  jure  9r  dinar  to,    Gibf.  970. 

As  to  the  divifions  of  diocefes  into  archdeaconries,  and 
Ae  aflignment  of  particular  divifions  to  particular  arch* 
isacopsi  this  is  fuppofed  to  have  begun  a  little  after  the 
Nonnan  conqueft ;  when  the  bifhops,  as  having  baronies, 
and  being  t^d  by  the  conftitutions  of  Clarendon  to  a 
hiSt  attendance  upon  the  kings  in  their  great  councils, 
were  obliged  to  larger  delegations  of  power  for  the  admi- 
oibation  of  their  diocefes,  than  till  that  time  had  been 
accufiomcd.     Gibf.  970.     i  IParn.  275. 

For  in  the  charter  of  William  the  conqueror,  for  ap- 

poiating  the  cognizance  of  eccleiiaftical  caufes  in  a  diftinA 

place  or  court  from  the  temporal,  the  archdeacon  is  men- 

Amed  in  his  ancient  general  (late  as  the  bifhop's  vicar ; 

.where  it  is  faid,  that  *'  no  bifhop  or  archdeacon  (ball 

"  any  longer  hold  pleas  in  the  hundred  concerning  epif- 

^  ciq»l  matters."    And  as  this  charter  did  eflablifh  what 

wecaU  the  confiftory  court  of  the  bifhop  in  every  diocefe; 

Jb  k  did  enable  the  bifhop  by  degrees  to  aflign  to  par- 

denlar  perfons   what  fhare  of  epifcopal  jurildidion   he 

Jko^riic  fit,  to  be  exercifed   archidiaconally  within  the 

Jlilfifls  by  him  appointed.     And  as  this  exercife,  by  long 

grew  into  a  claim  ;  fo  thofe  claims^  fiiffly  miin- 

on  the  part  of  the  archdeacons,  ended  in  compoft- 

Which  faid  aflignment  of  particuUr  powers,  to 

particular  perfons,    within  their  proper  dillri^s,   put  an 

€ni  io  the  general  capacity  of  archdeacons,  as  vicars  ge- 

|-afnl  throughout  the  whole  diocefe ;  and   made  way  for 

""Mb  officers,  who  are  known  in  our  provincial  conditu- 

i^Bf,  and  the  gloflfes  upon  them,  by  the  names  of  vicar 

i1i  official,  and  chancellor  to  the  bifhop ;  and  who 

are 
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ita  y/tttti  with  a  delegated  poiver  to  exercife^  ia  the  piaei 
of  tke  bilhop,  all  fuch  jurifdijAicMi  as  bath  not  beea 
granted  away  to  others,  or  that  he  hath  not  in  the  com- 
■liffion  rcferved  to  himfelf.  Gihfi  970. 
How  sfftiated.  2.  Archdeaconries  are  commonly  gtTCil  by  btfkopa, 
who  do  therefore  prefer  to  the  (ame  by  collation :  But  if 
an  archdeaconry  be  in  the  gift  of  a  layman,  thepairon 
doth  prefent  to  the  bifhop,  who  inAitutes  in  like  inaoner 
at  to  another  benefice  1  and  then  the  dean  and  chapter  do 
indud  him,  that  is,  after  fome  cerem9nie8  place  hifs  in 
a  fiall  in  the  cathedral  church  to  which  he  beloiiigcth^ 
whereby  he  is  faid  to  have  a  place  in  the  choir. 
If^atf.  c.  15. 

Archdeacons  by  the  13  £2^  14  C.  a.  c.  4.  are  lo  read 
the  common  sprayer  and  declare  thoir  affent  thereunto,  aa 
other  perfons  admitted  to  ecclefiaftical  beneficeaj  ui4  M^ 
muft  fubfcribe  the  (ame  before  the  ordiniify}  hut  they 
are  not  obliged  by  the  13  Eiiz.  to  fiibfcribe  and  read  the 
thirty-nine  articles;  for  although  an  archdeaconry  be  a 
heneiice  with  cure,  yet  it  is  not  fuch  a  beoffioe  with  core 
as  feems  to  be  intended  by  that  ilatutc,  but  only  Aioh  be- 
jiefioes  with  cure  as  have  particular  churches  belongiag  4e 
them«    ff^atf.  c,  15. 

And  they  are  to  take  the  oaths  at  the  feffions,  as  odwr 
perfons  qualifying  for  officest 
Their  leiienl        3.  By  the  canon  law  the  archdeacon  is  ftyled  tbi  Uflmfs 
.'^^'*'*  iy9\  and  hath  power  to  hold  vifitations  (when  the  biAiop 

is  not  there) ;  and  hath  alfo  power  under  the  bifliop  oif 
the  examination  of  clerks  to  be  ordained,  as  alio  of  in* 
fittution  and  induction  ;  likewifc  of  excommunication, 
injunfiion  of  penances,  fufpenfion,  CQrredion,  infpeAing 
and  reforming  irreguUritics  and  abufes  among  the  clergy ; 
;ind  a  charge  of  the  parochial  churches  within  the  diocdTe: 
in  a  word,  according  to  the  pradice  of,  and  latitude  given 
by  the  canon  law,  to  fupply  the,  bifliop's  room,  and  (as 
the  words  of  that  law  are)  in  all  things  to  be  the  bifliop*8 
vicegerent.     God.  61.  (0) 

In  general  the  archdeacon's  juriAli£iion  is  founded  on 
immemorial  cuftom,  in  fubordination  to  the  bifliop's  i 
and  he  is  to  be  regulated  as  to  his  dignity  office  and  power. 


(«)  For  the  duty  and  powers  of  an  archdeacon  by  the 
caoon  law.  fee  Dift.  25.  r.  i.  Dift,  94.  X.  1.  13* 
tjnd,  49,     Jth,  52*  93* 

13  according 


Znf^ts,  97 


according  Co  the  law  ufage  and  cuftom  of  his  own  church 
apd  diocefe.     i  Siili.  238.     God,  64. 

For  in  fimie  placet  the  archdeacons  have  much  greater 

power  than  in  others*     As  in  the  diocefe  of  Carlifle ;  the 

n  hath  no  jurifdidion :  but  he  retaineth  ftill  that 

ancient  right  of  examining  and  prefenting  perfons  to 

be  ordained,  and  of  inducing  perfons  inftituted. 

4.  The  judge  of  the  archdeacon's  court  (where  he  doth  ArhdeKon't 
aoc  prefide  himfelf)  is  called  the  official,     ff^ood.  Com.  L.  o^ciai. 
b.  4*  £•  I. 

5.  By  the  ftatuteof  the  24  H.  8.  c.  12.  An  appeal  lieth  App«i. 
firom  the  archdeacon's  to  the  bifliop's  court. 

Mm  8  ff^m  Robinfon  and  Godjalvi.  Upon  motion  for  a 
fRihibifion  to  fiay  a  fuit  in  the  bifliop's  court,  upon  fug- 
leftion  that  the  pacty  lived  within  a  peculiar  archdea* 
conry  \  it  was  refolved  by  the  court,  that  where  the  arch- 
deacon bath  a  peculiar  jurifdidlion,  he  is  totally  exempt 
fam  the  power  of  the  bifhop,  and  the  bifliop  cannot  enter 
there,  and  bold  court ;  and  in  fuch  cafe,  if  the  party  who 
Gfca  within  the  peculiar  be  fued  in  the  bifhop's  court,  a 
prohibition  fliall  be  granted ;  for  the  ftatute  intends  that 
ao  fiiic  fhaU  be  per  faltum :  but  if  the  archdeacon  hath 
apt  a  peculiar,  then  the  bifhop  and  he  have  concurrent 
jsrifiiidion,  and  the  party  may  commence  his  fuit»  either 
10  the  archdeacon's  court  or  the  bifliop's,  and  he  hath 
defiioo  to  chufe  which  he  pleafeth  :  and  if  he  commence 
in  tile  bifliop's  court,  no  prohibition  (hall  be  granted  ; 
far  if  it  fliould,  it  would  confine  the  bifliop's  court  to 
determine  nothing  but  appeals,  and  render  it  incapable 
of  liaving  any  caufes  originally  commenced  there. 
Z.  JKqrsB.  123. 


r  fl?HE  perfon  who  adminiSers  juftice  in  the  court  of* 
[     ^    arches,  is  the  official  principal  of  the  archbifliop; 
who  wai  called  officialis  de  arcubus,  and  the  court  itfelf 
caria  de  arcubus,  or  Bow-church    (fo  called   from   the 
Aeqde  being  raifed  at  the  top  with  (lone  pillars  archwife) ; 
mi  being  the  church  where  the  dean  of  thofe  peculiars 
|ebmaionly  called  the  dean  of  the  arches)  held  his  courts. 
Isd  bccauie  tbefe  two  courts  were  held  in  the  fame  pisce, 
V«&.  1.  H  and 
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and  the  dean  of  the  arches  was  ufually  fubftitated  in  the 
abfcnce  of  the  official  while  the  offices  Tenaiaed  in  two 
perfons,  and  the  offices  themfelves  have  in  many  inftances 
been  united  in  one  and  the  fame  peribii,  as  chejr  now 
lemain  i  by  thcfe  means  a  wrong  notion  hath  obcataed^ 
that  it  is  the  dean  of  the  arches,  as  fach,  who  hath  hiitfi« 
didion  throoghoat  the  province  of  Canterbury;  woefeas 
the  jurifdidion  of  that  office  is  limited  to  the  thirteen 
peculian  of  the  arcbbifliop  in  the  city  of  London ;  and 
the  jurifdidion  throughout  the  province,  for  receiving  of 
appeals,  and  the  like,  belongs  to  him  only  as  official  prin* 
cipaJ.     Gthf.  1004.     Jsbnf.  257. 

In  like  manner  the  right  of  jurifdiSion  in  every  diocefe 
'  of  the  province,  during  the  vacancies  of  the  (eeSf  though 
vefted  by  patent,  in  the  fame  per  fen,  belonganot  to  hioi 
as  dean  of  the  arches,  but  as  vicar  general  of  the  arcb- 
bifliop.   Giif,  104. 

And  the  fame  perfon  is  likewife  judge  of  the  pecnlian, 
that  is,  of  all  thofe  pariflies,  fifty-fevcn  in  number,  which 
though  lying  in  other  diocefes,  yet  are  no  way  fubjeft  Co 
the  bifliop  or  archdeacon,  but  to  the  archbifliop*  ^afcj/1 157* 

This  court  of  the  arches  is  very  ancient,  and  fiihfiml 
long  before  the  time  of  king  Henry  the  fecond;  for  Alex* 
ander  the  third,  then  bi(hop  of  Rome,  did  by  hia  cdIA 
to  the  dean  of  the  arches  and  Robert  Kiiwarby  then  arcb« 
bifliop  of  Canterbury,  abrogate  and  abolifli  the  then  an- 
cient  ftatutes  of  this  court,  and  fet  up  others  in  tbcif 
flead ;  and  it  was  there  faid,  that  thofe  ancient  flatutea 
were  then  by  length  of  time  become  not  legible.     Cmk 

J!ft.4- 
^  This  court  (as  alfo  th^  court  of  peculiars,  the  admi* 
salty  court,  the  prerogative  court,  and  the  court  of  dele- 
gates for  the  moft  part)  is  now  held  in  the  hall  belong- 
ing to  the  college  of  civilians,  commonly  called  doAort 
commons,     fl^iy.  2r. 

From  this  court  the  appeal  is  to  the  king  in  chancery  ^ 
by  the  25  //.  8.  c,  19. 
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Ji  £  archiprejbper  was  fo  called,  iiiecauie  he  was  isi 
feme  certain  matters  and  caufes  fet. or  appoiotel 
over  the  priefls  or  ififiytiri^  and  fuch  as  were  of  the  iacei^ 

4mI 


-  % 


ZttitM,  9$ 

^tal  offi^ ;  efpecially  in  the  abfcnce  of  the  biihop.     God. 
Rip.  Can.  56.  (tf) 

And  by  the  canon  law,  he  that  is  archiprefbyter  is  alfo 
called  dian.    id, 

Arreft  in  the  church  or  church-yard.    See  Cj^iirt^; 


t«  ^T^HE  thirty-nine  articles  were  mainly  founded  upon  The  thlrty^niae 

*^    a  body  of  articles  compiled  and  publiChcd  in  the  *^^'** 
idgn  of  king  Edward  the  fixth. 

They  were  firft  pafled  in  the  convocation,  and  con* 
finned  by  the  royal  authority,  in  the  year  156a* 

Then  thqr  were  afterwards  ratified  anew  in  the  year 

-  I57it  ^  th^  following  form ;  which  form  is  printed  at 

the  nd  of  the  faid  articles,  and  is  that  fame  ratification 

.  which  is  referred  to  by  the  36th  canon  hereafter  mention- 

ei;    vis.    **   This  book  of  articles  before  rehearfed,  is 

*  again  approved,  and  allowed  to  be  holden  and  executed 
**  vitbin  die  realm,   by  the  aOent  and  confent  of  our 

*  finrcreign   lady  Elizabeth,    hy  the  grace  of  God,   of    . 
^  England,  France,  and  Treland,  queen,  defender  of  tht 

■*  bich«  and  fo  forth.  Which  articles  were  deliberately 
^  read,  and  confirmed  again  by  the  fubfcription  of  the 
**  hand  of  the  archbiihop  and  bifhops  of  the  upper  houfe, 
<*  and  by  the  fubfcription  of  the  whole  clergy  of  the 
^  nether  houfe  in  their  convocation,  in  the  year  of  our 
<•  Lord  1571." 

Then  they  were  again  ratified  by  king  Charles  the  firft, 
ia  thc(e  words,  which  are  commonly  prefixed  to  the  faid 
look  of  articles,  viz.  **  Being  by  God^s  ordinance,  ac- 
**  cording  to  our  juft  title,  defender  of  the  faith,  and  fu* 
<*  preme  governor  of  the  church,  within  thefe  our  domi- 
~  ^  ittons ;  we  hold  it  mod  agreeable  to  this  our  kino:ly 
**  oficc   and  our  own  religious   zeal,   to  conferve  and 


£  ^.i^  'f^  arcbiprefbyter  is  now  calkd  Rural Dian^  and  U  ap« 
Bled  by  the  biihop  and  archdeacon  to  cortinup  dunng  plea- 
I  For  his  doty  and  oath  fee  tit.  3Dran0  anl^  C|)aptcr0/  VI. 
jr.  I.  24.  and  Difi.  6b. 

^  H  2  **  maintain 

t 


soo  zttuue^ 


'<  maintain  the  church  committed  to  our  charge  in  the 
**  unity  of  true  religion  and  in  the  oond  of  jpewct^  and 
«<  not  to  fuflfer  unneceflary  difputations,  altercations,  or 
^  queftions  to  be  raifed,  which  may  nourifli  fa£tion  both 
*<  in  the  church  and  commonwealth.  We  have  there-' 
<*  fore  upon  mature  deliberation,  and  with  ^he  advice  of 
^<  fo  many  of  our  bifliops  as  might  conveniently  be  cmOtd 
<^  together,  thought  fit  to  make  this  declaration  follow- 

*.*  ing2 

<'  That  the  articles  of  the  church  of  England  (which 
<<  have  been  allowed  and  authorized  heretofore,  and  which 
*<  our  clergy  generally  have  fabfcribed  unto)  do  cootaia 
<*  the  true  dodUtne  of  the  church  of  England,  agreeable 
<<  to  God*s  word ;  which  we  do  therefore  ratify  and  con- 
*<  firm,  requiring  all  our  loving  fubjeds  to  continue  in 
^  the  uniform  profcffion  thereof,  and  prohibiting  the  leaft 
<<  difference  from  the  faid  articles,  which  to  that  end  we 
<<  command  to  be  new  printed,  and  this  our  decLuntioa 
<*  to  be  publifhed  therewith : 

<*  That  we  are  fupreme  governor  of  the  church  of  Eng- 
<^  land,  and  that  if  any  difference  arife  about  the  ex- 
*'  ternal  policy,  concerning  injundions,  canons,  and  other 
*^  conftitutions  whatfoever  thereto  belonging,  the  clergy 
<*  in  their  convocation  is  to  order  and  fettle  tnem,''having 
*<  firft  obtained  leave  under  our  broad  feal  fb  to  do,  and 
<<  we  approving  the  faid  ordinances  and  conftitutions ; 
**  providing  that  none  be  made  contrary  to  the  latxrs  and 
*'  cuftoms  of  the  l^nd  : 

*'  That  out  of  our  princely  care  that  the  churchmen 
*'  may  do  the  work  which  is  proper  unto  them,  the 
*^  bifhops  and  clergy  from  time  to  time  in  convocation, 
*<  upon  their  humble  defire,  (ball  have  licence  under  our 
**  broad  feal,  to  delibersfte  of,  and  to  do  all  fuch  things, 
*^  as  being  made  plain  by  them,  and  afiented  unto  bv  us, 
^  (hall  concern  the  fettled  continuance  of  the  doarioe 
**  and  difcipline  of  the  church  of  England  now  cftabli(h* 
**  ed,  from  whhrh  we  will  not  endure  any  varying  or 
'*  departing  in  the  lead  degree : 

<*  That  for  the  prefent,  though  fome  differences  have 
<*  been  ill  raifed,  yet  we  take  comfort  in  this,  chat  all 
<*  clergymen  withjn  our  realm  have  always  moft  willing- 
<<  ly  fubmitted  to  the  articles  e{Ubli(bed,  which  is  ai\ 
*<  argument  to  us,  that  they  all  agree  in  the  true  ufual 
<*  literal  meaning  of  the  faid  articles,  and  that  even  in 
<*  tbofe  curious  points  in  which  the  prefent  difFerencef 
*<  lie,  men  of  all  forts  take  the  artidea  of  the  church  of 

**  England 


**  Eoglaod  to  be  for  them  ;  which  is  an  argument  again, 
**  that  none  of  them  intend  any  defertion  of  the  articles 
M  eftabliOied : 

^  That  therefore  in  thefe  both  curious  and  unhappy 
^  difierencet,  which  have  for  fo  many  hundred  years  in 
**  different  times  and  places  exercifed  the  church  of  Chrift, 
'*  we  will  that  all  further  curious  fearch  be  laid  afide, 
'*  and  thefe  difputes  (hut  up  in  God*8  promifes  as  they  be 
**  generally  fet  forth  to  us  in  the  holy  fcriptures,  and  the 
**  general  meaning  of  the  articles  of  the  church  of  Eng- 
**  laiid  according  to  them;  and  that  no  man  hereafter 
^  (ball  either  print  or  preach  to  draw  the  article  afide  any 
**  way,  but  &all  fubmit  to  it  in  the  plain  and  full  mean- 
^  iog  thereof,  and  ihall  not  put  his  own  fcnfe  or  com- 
*^  meot  to  be  the  meaning  of  the  article,  but  (hall  take  it 
**  io  the  literaJ  and  grammatical  fenfe  : 

**  That  if  any  publick  reader  in  either  our  univerfitiesy 
y  or  any  head  or  matter  of  a  college,  or  any  other  per- 
**  (bo  refpedively  in  either  of  them,  (hall  affix  any  fenfe  ^ 

**  to  any  article,  or  (hall  publickly  read,  determine,  or 
^  bold  any  publick  difputation,  or  fufFer  any  fuch  to  be 
*■  held  either  way,  in  either  the  univerilties  or  colleges 
^  lefpedively;  or  if  any  divine  in  the  univerfities  ihall 
**  preach  or  print  any  thing  either  way,  other  than  is 
**  already  eftabli(hed  in  convocation  with  our  royal  aflTcnt; 
^  he  or  they  the  offenders  (hall  be  liable  to  our  difplea- 
**  fore,  and  the  churches  cenfurc  in  our  commiilion  eccle- 
^  fiaftical,  as  well  as  any  other ;  and  we  will  fi.e  there 
*  ihall  be  due  execution  upon  them." 

a«  By  the  13  £//z.  c.  12.  None  fhall  be  admitted  to  the  To  be  fobrcnVd 
order  of  deacon,  unlefs  he  (hall  fiift  fubfcribe  to  the  faid  byperfooito  be 

:-^«  t__        r   ^  ordained  dei- 

^nrntcMm    I.  5.  joni. 

3«  And  by  the  fame  (latute ;   none  (hall  be  made  mini-  By  perfom  to  be 
r^  or  permitted  to  preach  or  adoiiniiler  the  facraments^  ordained  priefte. 
Hfe&  be  firft  bring  to  the  bi(hop  of  that  diocefe,  from 
mtm  known  to  the  bifliop  to  be  of  found  religion,  a  tefli- 
pooial  of  his  profeHing  the  doflrine  exprefled  in  the  faid 

.  ^nidcit  Dor  unlefs  he  be  able  to  anfwer  and  render  to  the 
4idiiiary  an  account  of  his  faith  in  latin  according  to  the 
Aid  articles,  or  have  fpecial  gift  or  ability  to  be  a  preach- 

.  dpi  nor  unlefs  he  fli^ll  firil  fubfcribe  to  the  faid  articles, 

'    1^9.  By  Caw.  36.    No  perfon  (hall  be  received  into  the  By  P«»fcn«  ^  be 
niftry,   nor  either  by  inftitution  or  collation  admitted '^^J^JJ,^  "****• 
any  ccclefiaftical  living,   nor   fuffered  to  preach',    to 
i^Kfatfe,  or  to  be  a  leSurer  or  reader  of  divinity  in 
1^  H  3  eiiber 
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cither  univerfity,  or  in  any  cathedral  or  coUeetate  churchy 
city*  or  market  towif»  pari(h  charch,  chapeTy  or  in  any 
other  place,  except  he  (hall  firft  fubfcribe  to  tfah  article 
following :  viz.  That  he  alloweth  the  book  of  articles 
of  religion  agreed  upon  by  tlie  archbilhops  and  bifliops  of 
both  provinces,^  and  the  whole  clergy  in  the  convocarion 
holden  at  London  in  the  )ear  of  our  Lord  God  one  tbou- 
fand  five  hundred  fixty  and  two;  and  that  he  acknow- 
ledgeth  all  and  every  the  articlea  therein  contained,  beia^ 
in  number  nine  and  thirty,  befides  the  ratification,  to  be 
agreeable  to  the  word  of  God. 

And  by  the  fiatute  of  the  i3£//z.  c.  12.  No  perfon 
Ihall  be  admitted  to  any  benefice  with  cure,  except  he 
ihall  firft  have  fubfcribed  the  faid  articles  in  the  prefcnce 
of  the  ordinary ;  and  all  admiffions  to  benefices  of  any 
perfon  contrary  to  this  aft,  and  all  difpenfations,  quali- 
fications, and  licences  to  the  contrary,  fliall  be  merely 
void  in  law,  as  if  they  never  were.     f.  3.  7. 

The  /aid  artUks'}  It  hath  been  doubted  by  fome,  what 
articles  are  here  meant,  namely,  whether  all  the  39  arii- 
cles,  or  only  fuch  of  them  as  are  in  this  ad  above  fpe* 
cified.  The  cafe  is  this :  The  aft  requires  firft  of  all, 
that  every  perfon  under  the  degree  of  a  bifliop,  pretend- 
ing CO  be  a  preacher  or  minifter  by  reafon  of  any  other 
form  of  inftitution,  confecration,  or  ordering,  tbafa  the 
form  fet  forth  in  the  time  of  Ed.  6.  or  then  ufed,  fliould 
before  Dec.  25,  then  next  following,  declare  his  aflent 
and  fubfcription  to  all  the  articles  of  religion,  which  §nljf 
concern  the  con/ejpen  of  the  true  cbrijiian  faith  awd  the  doMrim 
o/thefacrameHiSfCompxiztdtn  a  book  imprinted,  intituled, 
«*  Articlrs,  whereupon  it  was  agreed  by  the  archbifliops 
*'  and  bifhops  of  both  provinces,  and  the  whole  clergy» 
^^  in  the  convocation  holden  at  London  in  the  year 
^^  1562,"  &c.  After  which  follow  the  feveral  daules  re* 
qu'ring  fubfcription  to  the  faid  articles  in  time  to  come  % 
and  the  queflion  is,  whether  to  the  whole  book  of  arti* 
clesy  or  only  to  fuch  of  them  as  concern  only  the  cwfeffims  •/ 
the  true  faith  and  the  do^rine  of  the  facraments^  for  theft 
only  were  required  in  the  former  part  of  the  ad.  And 
there  is  a  remarkable  paflage  in  D'  Ewes's  Journal,  p.  239. 
which  explains  the  aforefaid  claufe,  requiring  afient  ami 
fubfcription  to  fome  of  the  articles,  and  not  to  adi.  Mr. 
Peter  Wentworth,  in  a  fpeech  in  the  houfe  of  commoDSt 
inveighing  againft  a  meflfage  of  the  queen  to  the  boufe^ 
that  tbeyfieutd  mt  deal  in  any  matters  of  religion^  hutfirjl  h 

rtcnvifrm  tbi  Hjbopsf  cxpteflcth  himfelf  thus :  *<  I  have 

•*  hear4 
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^  beini  of  old  parliament  men,  that  the  banifliment  of 

^  the  pope  and  popery,  and  the  reftoring  of  true  religion, 

*'  bad  their  beginning  from  this  houfe,  and  not  from  the 

V  biihopa.     And  I  have  heard,  that  few  laws  for  religion 

^  hid  their  foundation  from  them.     And  I  do  furely 

**  think  (before  God  I  fpeak  it}  that  the  bifhops  were 

**  the  caike  of  that  doleful  meflage ;  and  1  will  ihew  you 

^  what  movetb  me  fo  to  think.    I  was,  amongft  others^ 

**  the  laft  parliament,   fent  unto  the  bilhop  of  Canter- 

*'  bury,  for  the  articles  of  religion  that  then  palled  this 

^  boofe.     He  afked  us,  why  we  did  put  out  of  the  book 

**  the  articles  for  the  homilies,  confecrating  of  biOiops, 

^  and  flich  like?    Surely,  Sir,  faid  I,  becaufe  we  were 

^  to  occupied  in  other  matters,  that  we  had  no  time  to 

^  examine  then  how  they  agreed  with  the  word  of  God, 

**  What,  faid  he,  furely  you  miftook  the  mattery  you 

^  will  refer  yourfelves  wholly  to  us  therein  i    No,  by 

^  the  faith  I  bear  to  God,  faid  I,  we  will  pnb  nothing 

^before  w^  underfland  what  it  rs ;  for  that  were  but  to 

**  make  yon  popes :   make  you  popes  who  lift,  faid  !» 

**  for  we  will  make  you  none.    And  fure,  Mr.  Speaker, 

^  the  fpeech  feemed  to  me  to  be  a  pope-like  fpeech ;  and 

^  I  fear  left  our  bifhops  do  attribute  this  of  the  pope's 

**  canons  unto  themfelves.  Papa  mn  pittft  erran** 

N.  B.  The  articles  which  concern  faith  and  dodrine 
Mii>  ^  3>4>5>9'  10,  ir,  12, 13, 14, 15, 16, 17,  ig,  aa; 

5.  By  the  13  CsT  14  C  2.  c.  4.  Every  governor  or  headBythehea4t«f 

af  aoy  college  or  hall  in  either  of  the  univeffities,  or  of  ^^'^^l*^ 

the  colleges  of  Weftmiofter,  Winchefter,  or  Eaton,  (hall 

within  one  month  next  after  his  eledion  or  collation  and 

adsniCon  into  the  fame  government  or  headfhip)  openly 

Wi  p^Uickly  in  the  church  chapel  or  other  publick  place 

yM  the  fame  coliege  or  hall,  and  in  the  prefcnce  of  the 

and  fcholare  of  the  fame  or  the  greater  part  of 

then  reiidenty  fubfcribe  unto  the  nine  add  thirty  ar« 

of  religion  mentioned  in  the   ftatuta  made  in  the 

'|hkletnth  year  of  the  late  queen  Elisabeth,  and  declare 

WB  nnfieigned  allent  and  confent  unto  and  approbation 

\  on  pain  to  lofe  and  be  fufpended  from  all  the 

I  and  profits  belonging  to  the  fame  government  or 

'Miilhip^  by  the  fpace  of  fix  months,  by  the  vifitor  or 

iftitun  of  the  fame  college  or  hall ;  and  if  fuch  governor 

V' head  Co  fufpended  for  not  fublcribing,  (hall  not  at  or 

4ifQM  the  end  of  fix  months  next  after  fuch  fufpenfion 

fiMribo  onto  the  faid  artidesi  and  declare  his  confent 

l^'         '  H4  thereunto 
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thereunto  as  aforefaiJ,  then  fuch  government  or  betdihip 

Ihall  be  ipfo  b£to  void.     f.  17. 

Bf  cluDcellorf,    '  6.  By  Can.  127.    No  man  (ball  be  admitted  a  chan-' 

offiddt,  ar.d     cellof,    commiflar/,   or  official,  except  before   be  eater 

commiflanu.     j^^^  ^^  execute  fuch  office,  be  (ball  take  the  oath  of  fu- 

premacy  before  the  bi(bop  or  in  open  court*  and  fubfcribe 

to  the  39  articles ;  the  faid  oath  and  fubfcription  to  be 

recorded  by  a  regifter  then  pr cfent. 

.  Bjlcaaren.  7*  By  the  fame  llatute  of  the  13  CsT  14  C.  2*  r.  4.    No 

perfon  fliall  be  received  or  allowed  to  preach  as  a  ledurer, 
unlefs  he  be  firft  approved,  and  thereunto  licenfed,  by 
the  archbi(bop  of  the  province,  or  bi(bop  of  the  diocefe, 
or  (in  cafe  the  fee  be  void)  by  the  guardian  of  the  fpi* 
ritualties  s  and  (hall,  in  the  prefence  of  the  faid  arcbbi(hop 
or  bi(hop  or  guardian,  read  the  nine  and  thirty  articles  of 
religion  mentioned  in  the  ftatute  of  the  thirteenth  year  of 
the  late  queen  £lizabetb,  with  declaration  of  bis  un* 
feigned  afTent  to  the  fame,  f.  19. 
Bf  corttct  to  W  8.  By  the  i^El.  r.  la.  Curates  admitted  to  any  be- 
Uuaitd,  nefice  with  cure  (as  aAl  perpetual  curacies  and  chapela 

augmented  by  the  governors  of  queen  Anne*8  bounty  are) 
fliall  fubfcribe  the  faid  articles  in  prefence  of  the  ordinary. 
B7  fehooimai^        9*  By  Can.  77.  No  man  (hall  be  admitted  fchoolmafter, 
t^*  except  be  fubfcribe  to  the  firft  and  third  articles  in  the 

thirty-(ixth  canon,  concerning  the  king's  fupremacy,  and 
the  39  Articles,  that  be  acknowledgeth  them  to  be  agree* 
able  to  the  word  of  God. 
In  wkat  fenfe         lo.  By  the  aforefaid  z&  of  the  13  &  14  c.  2.  c.  4. 
ibe  thirtj-fi^h  (which  eftabli(beth  the  prefcnt  book  of  common  pra^'er) ; 
fJbfaSiV^Iimo.  ^^^  fubfcf iptions  to  be  made  to  the  faid  articles,-  (hall  be 
'  conftrued  to  extend,  for  and  touching  the  36th  of  the  faid 
articles,    concerning  the   book   of  confecration  of  arch- 
bi(hops  and  bi(hops  and  ordaining  of  priefts  and  deacons 
fet  forth  in  the  time  of  king  Edward  the  fixth,  unto  the 
book  containing  the  form  and  manner  of  making  ordain* 
ing  and  confecrating  of  bithops  priefts  and  deacons  in  this 
z£k  mentioned,  in  fuch  fort  and  manner  as  the  fame  did 
extend  unto  the  faid  former  book  fet  forth  in  the  time  of 
king  Edward  the  fixth.     f.  30,  31. 
Toberejdby         n.  By  the  1 3  EL  c.  12.  Every  perfon  to  be  admitted 
bd^aion.*^'"    to  a  benefice  with  cure,  except  that  within  two  moQtba . 
after  his  indudion  [or  a.t  the  fame  time  that  he  (hall  read 
the  morning  and  evening  prayer,  and  declare  his  aileQt. 
thereunto,  23  Geo,  2.  c.  28. J  he  do  publickly  read  tbe-iCiid 
articles  in  the  fame  church  whereof  he  (haU  have  cure,  in 
the  time  of  common  prayer  there,  with  declaration  pf  bja 

unfeigned 


ttnfeigiied  aflent  thereunto,   (ball  upon  fuch  default  be 
ipfe  hSto  immediately  deprived,     f.  3* 

And  all  ioftttutions  and  induSions  contrary  hereunto, 
and  all  difpenfations,  qualifications  and  licences  to  the 
contraryt  (hall  be  merely  void.     f.  7. 

It.  By  Qm.  5.  Whoever  fliall  affirm,  that  any  of  the  Penalty  of  of. 
nine  and  thirty  articles  agreed  upon  by  the  archbifliopa  v^H  ^  >>■«• 
and  bifliops  of  both  provinces,  and  the  whole  clergy  in 
the  convocation  bolden  at  Lmukn  in  the  year  156a,  are 
in  any  part  fuperftitious  or  erroneous,  or  fuch  as  he  may 
soc  with  a  good  confcience  fublcribe  unto;  let  him  be 
excommunicated  ip(b  fado,  and  not  refiored  but  only  by 
the  aichbifbop,  after  his  repentance  and  public  revocation 
of  fuch  bb  wicked  errors. 

And  by  the  ftatute  of  the  13  EL  c.  I2.  If  any  perfoo 
ccdcfiaftical,  or  which  fliall  have  ecclefiafiical  livingt 
ihall  adviledly  maintain  or  affirm  any  dodrine  direfily 
contrary  or  repugnant  to  any  of  the  faid  articles,  and 
being  oonvened  before  the  bifliop  of  the  diocefe,  or  the  or- 
Anryy  fliall  perfift  therein,  or  not  revoke  his  error,  or 
after  fnch  revocation,  eftfooos  affirm  fuch  untrue  doArine  ; 
he  fliall  by  fuch  bifliop  or  ordinary  be  deprived  of  his  eccle* 
fiaflkal  promotions,    f.  %. 

\   Aflcflmenc  for  the  repair  of  the  church.    See 

AITets.    See  mi\\$. 


ASSISE  is  a  writ  that  lieth)  where  any  man  is  put 
*^  ont  of  his  lands  or  tenements,  or  of  any  profit  to 
he  tdsen  in  a  certain  place,  and  fo  difleifed  of  his  free- 


Of  which  there  are  four  kinds : 
\  "(l)  Aflife  of  nwel  dijfe'ifin ;  which  !s,  where  tenant  in 
jfc  Miple,  fee-tail,  or  for  term  of  life,  is  put  out  and 
■U  of  his  lands  or  tenements,   rents,  common  of 

common  way,  or  of  an  office,  toll,  or  the  like. 
(a)  Affife  of  mor\  J^anctflvr  \    which   lieth   where  a 
ifr'anceflor  under  vvbom  he  claimeth,  died  feifed  of 
ii^  senemeots,  rents,  or  the  like,  that  were  held  in  fee  \ 
fuch  anotftof '4  death,  a  ftranger  abateth. 

6  (3)  Affife 


($]  Affifc  of  i8rr#fVf  prt/ifUmimi  which' ia,  where  a 
man  and  his  anceftors  have  prcfented  a  clerk  to  a  church, 
and  afterwards,  the  church  being  void,  a  firangcr  |Nre- 
kats  bis  clerk,  to  the  fame  chuffch,  whereby  the  perfion 
having  right  is  difturbed. 

(4}  Affife  iif  utrum  i  which  lieth  for  a  parbn  agaioft  a 
layman,  or  a  layman  againft  a  parfon^  for  lands  or  tcae- 
ments  doubtful;  whether  they  be  lay  fee,  or  free  ahm 
belonging  to  the  church.    Tirms  rf  tbi  Law. 


:^ta)ience« 

k 

'T^HE  archbifliop  of  Canterbury  had  formerly  his  court 
-^  of  audience ;  in  which  at  firft  were  difpatched  all 
Aich  matters,  whether  of  voluntary  or  contentious  jurif* 
difiion,  as  the  archbiihop  thought  fit  Co  re(erve  for  bit 
own  hearing.  Thev  who  prepared  evidence,  and'  other 
materials  to  lay  before  the  archbiihop,  in  order  Co  bit 
decifion,  were  called  auditors.  Afterwards  this  court 
was  renK>ved  from  the  archbifliop's  palace,  and  Che  jurif* 
dhElion  of  it  was  exercifed  by  the  mafter  oflfeial  en  the 
audience,  who  held  his  court  in  the  coniiftory  place  at 
St.  Paurs.  But  now  the  three  great  offices  of  official 
principal  of  the  archbifliop,  dean  or  judge  of  the  peculiarly 
and  official  of  the  audience  are  and  have  been  for  a  long 
time  paft  united  in  one  perfon,  under  the  general  name 
of  dean  of  the  arches  ;  who  kcepeth  his  court  in  doAors* 
commons  hall.     Johnf,  254. 

The  archbifliop  of  York  hath  in  like  manner  his  court 
of  audience.    John/.  255. 

Augmentation  of  fmall  livings  by  the  revenue  of 
the  firft  fruits  and  tenths.    Sec  $jx!ft  Jfrnttfl. 


■  ■  ■» 


atioiDance^ 

Avoiaiacewhit.  i«AV01DANCE,  as  oppofed  to  plenarty,  itp  wher9 

^^  there  is  a  want  of  a  lawful  incumbeot  on  a  be- 
nefice, during  which  vacaocy  the  church  is  fu^Ji  viitta^^ 

an4 
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^tiid  the  pofleffions  belonging  to  it  are  in  abijana.    God. 
burwi.  42. 

And  this  happeneth  feveral  ways : 

%.  The  moft  ufual  and  known  meaoS|  by  which  any  By  death* 
^piritnal  promotion  doth  become  void,  is  by  the  a£i  ofGod^ 
iris,  by  the  death  of  the  incumbent  thereof.  And  fuch 
avoidtoce  doth  commence  from  the  day  of  the  death  of 
ftch  incymbent.  And  the  patron  is  obliged  to  take  notice 
of  it  at  his  peril,  and  not  to  expcd  an  intimation  from  the 
ordinary.     tVatf,  c.  i.  [a) 

3.  By  refignatioo ;  which  is  the  aa  §f  tbi  incumbtnu  By  nfigoatMo* 
Aim  this  being  neceflarily  made  into  the  hands  of  the 
ordinary,  and  not  valid  but  as  admitted  by  him  ;  the  void- 
ancc  confequent  upon  it  is  to  be  notified  by  the  ordinary 
to  the  patron.     Gibf.  792. 

4*  By  ceflion,  or  the  acceptance  of  a  benefice  incom*  By  ccffion. 
patUde  I  which  alfo  is  the  ad  of  the  incumbint.  In  which 
cafe,  die  benefice,  if  of  the  yearly  value  cif  8 1.  or  above^ 
is  void  by  a  A  of  pafliameot,  and  no  notice  is  needful ; 
if  mider  81*  a  year,  it  is  void  by  the  canon  law, 
'  and  the  patron  may  either  prefent  his  clerk  imme- 
fiaiely  and  require  adroiflion,  or  may  fue  in  the  court 
chffiSian  for  fentence  of  deprivation,  and  wait  for  no* 
tice  to  be  given  thereupon,  or  the  ordinary  himfelf 
may  ex  mero  officio  proceed  to  deprivation,  and  then 
gite  notice.  In  like  manner,  when  a  parfon  pofleiled 
dl  eockfiaftical  benefices  of  any  kind,  is  promoted  to 
a  bifhoprick,  and  there  is  no  difpenfation  to  hold  them 
in  commendam  with  the  bifhoprick  ;  in  fuch  cafe,  upon 
Ae  oonfecration  of  the  bifhop  they  become  void,  and  the 

idit  of  prcfenution  belongs  to  the  crown.     Gibf.  792. 

w.  c.  2. 

Ml  by  law  in  Ireland,  no  perfon  can  take  any  dignity 
ir  benefice  there,  till  he  has  refigned  all  his  preferments 
m  England  :  by  which  reCgnation  the  king  is  prevented 
cf  she  prefentation.  Which  is  faid  to  have  been  agreed, 
is  the  cafe  of  the  biihops  of  Durham  and  Sali(bury,  upon 
Ike  promotion  of  Dr.  Rundle  to  the  bifhoprick  of  Derry 

.■the  yean  735* 

(«)  2  Lfu.  46.  Dyer^  327.  B.  6  Rep,  6z.  But  perhaps 
Aafii  ooatha  are  only  to  be  reckoned  from  the  time  the  pa- 
m  coold  rcafonably  be  fuppofed  to  have  notice  of  the  in- 
Miheat'a  death.  Wat/,  c.  1 .;  efpecially  if  the  incombeat  die 
Rg-tf  the  reala«    z  ML  Jb.  363, 

7  5- By 


d£ 


io8  :Ht)of  Dante. 

By  deftlf atioii*       5.  By  deprivation ;  which  is  the  a^  of  thi  ordinary : 
which  voidance  being  created  by  fentence  in  the  ecde- 
.  fiaftical.  court,  muft  be  notified  to  the  patron ;  biit  ^akes 
not  place  prefently,  if  an  appeal  is  depending.     GUf^ 
jgi.  (a) 
Bfaaefche         6.  By  the  a^  0/  thi  law;  as  in  cafe  of  fimooy;  noC 
^^*  fubfcribing  the  articles   or  declaration  ;  or  not  reading 

of  the  articles  or  the  common  prayer.  All  which 
being  voidances  by  aA  of  parliament,  are  to  be  ua- 
derftood  fwith  regard  to  the  times  of  the  commence- 
ment of  luch  y'oidances,  and  the  notice  of  them)  accdird- 
ing  to  the  diredions  and  limitatiops  of  the  refpedive  ads^ 
Git/.  792. 
^J^  tric^      •      7.  By  the  25  Ed.  3.  ft.  3.  c.  8.    Wbireas  thg  pnlata 

bavi  Jbewid  and  prayed  remedy^  for  that  thg  ficular  jy/lica 
do  accroach  to  them  cegnifana  of  voidance  of  btmficos  ofrigbt^ 
tifbicb  cognifance  and  the  dijcujfing  thereof  pertaineti  to  the 
judges  of  holy  churchy  and  not  to  the  lay  judge  \  the  king  mil 
and  grantetb^  that  the  faid  juflices  Jhali  from  bentefortb  re* 
Ciivefuch  challenges  made  or  to  be  made  by  any  prelate  rf  ioi^ 
church  in  this  behalf  y^  and  moreover  thereof  Jbdll  Ho  rigjn  mtd 
reafon. 

.  And  the  difiindion  which  hath  obtained  is  this:  If 
it  come  in  queftion,  whether  the  church  be  full  of  u 
incumbent  or  not,  the  fame  (hall  be  tried  by  the  cer* 
tificate  of  the  bi(hop,  who  bed  knows  of  the  inftitu* 
tion;  but  if  the  iflue  to  be  tried  be,  whether  the  church 
be  void  or  not,  the  fame  (hall  be  tried  by  a  jury  at  the 
common  law,  unlefs  the  ifiiie  to  be  tried  be  upon  feme 
fpecial  2&  of  avoidance,  for  then  the  fame  (ball  be 
tried  by  the  certificate  of  the  bifhop,  fo  as  the  efpecial 
caufe  of  the  avoidance  be  fpiriiual.  Hughes^  c.  13. 
Gibf.  793-  (*) 


(a)  ijnft.  631.  [h)  Co.  Lit.  344.  a. 
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I.  Baptifm  of  infants. 
IL  PuhUck  baptifm. 

III.  Private  baptifm. 

IV.  LtTf  baptifm. 

V.  Baptifm  of  tbofc  of  riper  years. 
VL  Baptifm  of  the  childrin  ofpa05. 

VII.  Baptifm  of  negroes  in  the  ptartfations. 

VIII.  Fee  for  baptifm. 

\ 
•  \.  Baptifm  of  infants.  \ 

Au  2J.  ^  HE  baptifm  of  young  children  is  ^n  any 
'  ^     wife  to  be  retained  in  the  church,  as  moft 
ig^able  with  the  inftitution  of  Chrift. 

Jbfc^.  The  curates  of  every  parifli  (hall  often  admo- 
BfOi  the  people^  that  they  defer  not  the  baptifm  of  their 
chOdrco  looger  than  the  firft  or  ftcond  funday  next  after 
!bcir  birtb^  or  other  holiday  falling  between ;  unlefs 
tpoo  a  great  and  reafonable' caufe,  to  be  approved  by 
the  cvnte. 

•  •   •■  • 

II.  Publick  baptifm. 

I.  Ac  firft  baptifm  was  adminiftrcd  publickJy^  as  oc-  Font. 
nfido  ferved,  by  rivers  :  afterwards  the  baptiftery  was 
briky  aC  the  entrance  of  the  church  or  very  near  it ; 
vMdi  bad  a  large  bafon  in  it,  that  held  the  perfons 
i^-lie  baptized,  and  they  went  down  by  fteps  into  it. 
Aficrwardsy  when  immerfion  came  to  be  difufed,  fonts 
vera  fee  up  at  the  entrance  of  churches,     i  Still.  Eal. 

Kdmnai.  There  fhall  be  a  font  of  (lone,  or  other  corn- 
ami  material,  in  every  church  ;  which  (hall  be  de- 
coKly  covered  and  kept,  and  not  converted  to  other  ufes. 
thi,  141. 
And  by  Can.  81-  There  (hall  be  a  font  of  (lone 
'  every  church,  and  chapel  where  baptifm  is  to  be 
■iftred  }    the  fame  to  be  fet  in    the    antient   ufual 

places ; 
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places :  in  which  onlj  font,  the  minifler  fhall  baptise 
publickly* 
^^^^^  2.  Rjikr.   The  people  are  to  be  admonifhed,   that  it 

is  moit  convenient  that  baptifm  fhall  not  be  adminiftred 
but  upon  fundays  and  other  holidays,  when  the  moft 
number  of  people  come  together}  as  well  for  that  the 
congregation  there  prefent  may  teftiFy  the  receiving  of 
them  that  be  newly  baptized  into  the  number  of  Qirift's 
church ;  as  alfo  becaufe  in  the  baptifoi  of  inbnta,  ever/ 
man  prefent  may  be  put  in  remembrance  of  his  own  pro- 
ficffion  made  to  God  in  hb  baptifm.  Nevertbeleft,  if  ne- 
ceffity  fo  rcquiie,  children  may  be  baptized  npon  any 
other  day. 

And  by  Can»  68.  No  mtnifter  fhall  refofe  or  delay  to 
chriften  any  child  according  to  the  form  of  the  book 
of  common  prayer»  that  is  brought  to  the  church  to  him 
upon  fundays  and  holidays  to  be  chriAened  (convenient 
warning  being  given  him  thereof  before).  And  if  he  fliall 
lefufe  fo  to  do ;  he  (hall  be  fufpended  by  the  biihop  of  the 
diocefe)  from  his  miniSry,  by  the  fpace  of  three  months. 
Pretioui  nodee.  3*  ^"^^  When  there  are  children  to  be  baptized,  the 
parent's  (hall  give  knowledge  thereof  over  nig^t,  or  in  die 
morning  before  the  beginning  of  morning  prayer,  to  the 
curate. 
Goafathen.  4-  Jitir.  There  (hall  be  for  every  male  child  to  be 

baptized,   two  godfathers  and  one  godmother;   anJ  lior 
every  female,  one  godfather  and  two  godmothers. 

Can.  29.  No  parent  (hall  be  urged  to  be  prefent,  nor 
be  admitted  to  anfwer  as  god(ather  for  his  own  child: 
nor  any  godfather  or  godmother  (hall  be  fufiered  to 
make  any  other  anfwer  or  fpeech,  than  by  the  book  of 
common  prayer  is  prefcribed  in  that  behalf.  Neicbcr 
(hall  any  perfon  be  admitted  godfather  or  goddochcr 
to. any  child  at  chriftening  or  confirmation,  before  tho 
faid  perfon  fo  undertaking  hath  received  the  holy 
munion. 

At  whit  clmc  to     5.  Rubr.  And  the  godfathers  and  eodmothera,  mi 

attend.  people  with  the  children,  muft  be  ready  at  the  font|  citker 

immediately  after  the  laft  leflbn  at  morning  prayer,  or  dfe 
immediately  after  the  laft  leflbn  at  evening  prayer^  at  ihi 
curate  by  his  difcretion  (hall  appoint. 
Office.  6.  Ruhr.  And  the  prieft  coming  to  the  font,  which  is 

then  to  be  filled  with  pure  water,  (hall  per(brm  tbo  oficc 
of  publick  baptifm. 

Note,  the  queftions  in  the  office  of  the  %Ei.  6.  D^ 
tbou  rgnouncij  and  fo  on,  were  put  to  the  child,  and  oot 
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to  the  godfathers  and  gddmottiers;  which  (with  all  due 
fubmiffion)  feemeth  more  applicable  to  the  end  of  the  in- 
Ihtvciofi;  befides  that  it  is  not  confident  (at  it  feemeth) 
tiicb  the  propriety  of  language,  to  fay  to  three  perfon^ 
ctlbfiivdyy  Doft  tb§u  in  the  name  of  thit  child  do  this  or 
tiMtr  (#) 

7*  By  a  conftitution  of  archbifhop  Peecham^  The  mi-  Naming  tlw 
aifters  ftall  take  care  not  to  permit  wanton  names,  which  ^^*^' 
being  pronounced  do  found  to  lafcivioufnefs,  to  be  giren 
l»  chfMren  baptized,  efpecially  of  the  female  fex:  ^nd  if 
ocherwife  ic  be  done,  the  fftme  (ball  be  changed  by  the 
hilbop  at  confirmation.    Lini.  245. 

Which  being  fo  changed  at  confirmation  (lord  Cob^ 
fiys],  fhall  he  deemed  the  lawful  name,     i  Inft,  3. 

Ami  this  might  be  fo  in  fhe  time  of  lord  Coke;  but 
the  cafe  feemeth  to  be  altered.  In  the  ancient 
of  Gonfinnatton»  the  biOiop  pronounced  the 
of  the  child;  and- if  the  biihop  did  not  ap« 
of  the  name,  or  the  perfon  to  be  confirmed 
Kb  friends  defired  it  to  be  altered,  it  might  be 
by  the  biOiop*!  then  pronouncing  a  new  name: 
bttt  by  the  form  of  the  prefcnt  liturgy,  the  bifhop 
loth  not  pronounce  the  name  of  the  perfon  to  be  con- 
firoicd,  and  therefore  cannot  alter  it.  J^hnf.  A.  D.  1281. 
torn.  3- 

8.  Rtihrm  The  prieft,  taking  the  child  into  his  hands,  D-pniog. 
Iball  (ay  to  the  gcxifathers  and  godmothers.  Name  this 
diild:  and  then  naming  it  after  them  (if  they  (hall  cer- 
tiiy  him  chat  the  child  may  well  endure  it)  he  (hall  dip  it 
ia  the  water  difcreecly  and  warily,  faying,  N.  I  baptize 
flee,  in  the  name  of  the  Father,  and  of  the  Son,  and  of 
*a  Holy  Ghoft. 

But  if  they  certify  that  the  child  is  weak,  it  (hall  fuflicc 
%$  pour  water  upon  it.     Id. 

.  Note,  the  dipping  by  the  ofEce  of  the  2  Ed,  6.  was  not 
11  over;  but  they  firft  dipped  the  right  fide,  then  the 
M^  then  the  face  towards  the  font. 

9*  Then  the  minifter  (hall  (ign  the  child  with  the  fign  Cr^fs: 
■if  i|bc  crofs.     And  to  take  away  all  fcrupis  concerning 
^  iame;  the  true  explication  thereof,  and  the  juft  rca« 


jM  But  it  feems  to  be  more  incondftent  to  fay  to  the  child, 
%Sk  thoQ  in  the  nmmi  of  this  child?  The  expreffioo  Dolt  tbou« 
V  "fP'j  ^^  ^^  fpoDfors  XDdividaally. 
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torn  for  the  fctaiiUAg  of  this  ceremooy,  are  fee  fetdi  ia 
Cbe  chirtieib  canon.    Rvtr. 

The  fubftance  of  which  canon  is  :  That  the  ficft 
chriftians  gloried  in  the  crofs  of  Chrifti  that  the  fcrip* 
lure  doih  fee  forth  our  whole  redempuon  under  the  mma 
of  the  cro(s ;  that  the  fign  of  the  crofs  was  ufed  by  the 
firft  chriftians  in  all  their  anions,  and  efpecially  in  the 
baptising  of  their  children ;  that  the  abufe  of  it  by  the 
church  of  Rome  doth  not  take  away  the  lawful  ufe  of  iti 
that  the  fame  hath  been  approved  by  the  reformed  di* 
winea,  with  fufficient  cautions  nevertheleft  againft  fuperw 
'  flition  in  the  ufe  of  it,  aSt  that  it  ,i*  no  part  of  the 
iubftance  of  this  facrament,  and  that  the  infant  baptised 
is  by  virtue  of  baptifm  before  it  be  figned  with  the  figo 
of  the  crols  received  into  the  congregation  of  Chrift*s 
flock  as  a  perfeA  member  thereof^  and  not  by  any  power 
afcribed  to  the  fign  of  the  crofs;  and  therefore  that  the 
fame  being  purged  from  all  popilh  fuperfiition  and  crroTp 
and  reduced  to  its  primary  inftitution  upon  thofe  mlea  of 
dodrine  concerning  things  indifierent  which  arc  ooo* 
Ibnant  to  the  word  of  God  and  to  the  judgmenta  of  all  the 
ancient  fathers,  ought  to  be  retained  in  the  church,  con* 
fidering  that  things  of  themfelves  indtfterent  do  in  fiNiie 
Ibrt  alcer  their  natures  when  they  become  injoined  or  pro* 
bibtted  by  lawful  authority. 

III.  Private  haptifm. 

Ruhr.  The  curates  of  every  parifh  (hall  often  warn  the 
people,  that  without  great  caufe  and  neceifity^  they  pro* 
curcTnot  their  children  to  be  baptized  at  home  in  theic 
houfes.  , 

Can.  69.  If  any  minifter  being  duly,  without  any  mno- 
ner  of  collufion,  informed  of  the  weaknefs  and  danger 
of  death  of  any  infant  unbaptized  in  his  parifli,  and  there* 
upon  defired  to  go  or  come  to  the  place  where  the  (aid 
infant  remaineth,  to  baptize  the  fame,  (hall  either  wil- 
fulli^  refufe  fo  to  do,  or  of  purpofe  or  of  grofs  negligence 
(hall  fo  defer  the  time,  as  when  he  might  conveniently 
have  reforted  to  the  place,  and  have  baptized  the  faid  in* 
fant,  it  dietb  through  fuch  his  default  unbaptized;  the  faid 
minifter  (hall  be  fufpended  for  three  months,  and  before 
his  refiitution  (hall  acknowledge  his  fault,  and  promife 
before  his  ordinary,  that  he  will  not  wittingly  incur  th« 
like  again.     Provided,  that  where  there  is  a  curate,  or 

a  fub- 
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a  fubftituCe,  this  conftitution  {hall  not  extend  to  the 
parfoa  or  vicar  himfelf,  but  to  the  curate  or  fubflitute 
prcfent. 

Ibikr.  The  child  being  named  by  feme  one  that  is  pre- 
fieot,  che  mioiftcr  {hail  pour  water  upon  it.      1 

And  let  them  not  doubt,  but  that  the  child  fo  baptized 
ia  lawfully  and  fufficiently  baptized,  and  ought  not  to 
be  baptized  again.  Yet  neverthelefs,  if  the  child  which 
is  after  .this  fort  baptized  do  afterward  live,  it  is  expedient 
that  it  be  brought  into  the  church,  to  the  intent  that  the 
coogregation  may  be  certified  of  the  true  form  of  baptifm 
pitvacely  before  adminiltred  to  fuch  child.    Id. 

IV.  Lay  baptifm, 

EJmunJ.  Women,  when  their  time  of  child-bearing  is 
near  at  hand,  {hall  have  water  ready,  for  baptizing  the 
child  in  cafe  of  neceffity.-    LiW.  63. 

Oihi*  For  cafes  of  neceffity,  the  priefis  on  fundays  {hall 
ficqucntly  infirud  their  pari{hiooers  in  the  form  of  bap- 
&{».     Jih^m.  10. 

Piubiun.  Which  form  fh  jII  be  thus :  /  cryjien  tbi  in 
Ai  wmmi  •ftht  Fadtr^  and  9fthi  Ssnt^  and  of  the  Holy  Gofti. 
Liod.  244. 

Fncham.  Infants  baptized  by  laymen  or  women  {^x^ 
inmiaenc  danger  of  death)  fhail  noc  be  baptized 
again :  and  the  pried  {hall  afterwards  fupply  the  reft. 
Umd.  41. 

Edmund,  If  a  child  {hall  be  baptized  by  a  lay  perfon 
ai  hodie  by  reafon  of  neceOicy ;  the  water  (for  the  re« 
mence  of  baptifm)  (hall  be  either  poured  into  the  fire, 
or  carried  to  the  church  to  be  put  in  the  font:  and  the 
vcflei  fliall  be  burnt,  or  applied  to  the  ufe^  of  the  church. 

JU  ihe  Ruhricks  of  the  2d  and  of  the  5th  oi  Edward 

<frf  hff!**  \    it*  was  ordered  thus  :   The  padors  and  curates 

Adl  oTcen  admonilb  the  people,  that  without  great  caufe 

Dceifity  thty  baptizt  not  children  at  home  in  their 

I   and   when  great  need  (hall  comprl  them  fo  to 

that  then  tl)ey  minijier  it  on  this  fafhion :  Firft,  Ut 

thmi  hi  prijent^   call  upon  God  for  his  grace,   and  fiiy 

'a  prayer,  if  the  time  will  fufFer :  and  then  one  of 

ill  name  the  child,  and  dip  him  in  the  water,  or 

r  water  upon  him,   faying  thefc  words,  I  baptize  thee 

be  fiaoie  of  the  Father,  and  of  the  Son,  and  of  the 

V  Gbofl. 

/oL.  L  I  la 
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In  the  manufcript  copy  of  the  articles  made  Tn  coovoca* 
tion  in  the  year  15759  the'  twelfth  is.  Item,  Where  liMDe 
ambiguity  and  doubt  hath  rifen  among  divers,  by  wlut 
perfons  private  baptifm  is  to  be  adminiftred;'forarmuch  as 
by  the  book  of  common  prayer  allowed  by  the  ftatute,  the 
bifliop  of  the  diocefe  is  authorised  to  expound  and  refolve 
all  fuch  doubts  as  (hal!  arife,  concerning  the  manner  how 
to  underfiand  and  to  execute  the  things  contained  in  the 
faid  book ;   it  is  now,  by  the  faid  archbifhop  and  bifhops 
expounded  and  rcfolved,  and  every  of  them  doth  expound 
and  refolve,  that  the  faid  private  baptifm,  in  cafe  of  niecef^ 
fity,  is  on)y  to  be  miniftred  by  a  lawful  minifler  or  deacon 
called  to  be  prefent  for  that  purpofe,  and  by  none  other : 
and  that  every  bifliop  in  his  diocefe  fliall  take  order,  that 
this  expofition  of  the  faid  doubt  fliall  be  publiflied  in  writ- 
ing, before  the  firft  day  of  May  next  coming,  in  every  pa- 
riflh  church  of  his  diocefe  in  this  province  ;  and  thereby  all 
other  perfons  fliall  be  inhibited  to  intermeddle  with  the  mi- 
niftring  of  bsptifm  privately,  being  no  part  of  their  vocation* 
This  article  was  not  pnbliOied  in  the  printed  copy ; 
but  whether  00  the  fame  account  that  the  fifteenth  artide 
was  left  out  (namely,  becaufe  difapproved  by  the  crown,) 
doth  not  certainly  appear.     However  the  ambiguity  re* 
mained,  till  the  conference  at  Hampton-court,  in  which 
the  king  faid,  that  if  baptifm  was  termed  private,  becaufe 
any  but  a  lawful  minifter  might  baptize,  he  utterly  difliked 
it,  and  the  point  was  there  debated ;  which  debate  ended  ' 
in  an  order  to  the  bifliops  to  explain  it  fo,  as  to  reftrain  it 
to  a  lawful  minifler. 

Accordingly,  in  the  book  of  common  prayer  which 
i^as  fet  forth  in  the  fame  year,  the  alterations  were  printed 
in  the  rubrick  thus:— And  alfo  they  (hall  warn  them, 
that  without  great  caufe  they  procure  not  their  ebildrem  U 
he  loptized  at  home  in  their  houfes.  And  when  great 
need  fliall  compel  them  fo  to  do,  then  baptifm  /ball  be  ad^ 
minijlred  on  this  fafliion :  Firfl,  let  the  lawful  minifter  and 
them  that  be  prefent  ciill  upon  God  for  his  grace,  and 
fay  the  Lord's  prayer,  if  the  time  will  fuffer:  and  then 
//;/  child  being  named  by  fime  one  that  is  pre/ent^  the  fatd 
min:fler  Jhall  dip  it  in  the  water  ^  or  pour  Water  upon  it:  » 
and  other  expreffions  in  other  parts  of  the  fervice,  which' 
fecmed  before  to  admit  of  lay  baptifm,  were  fo  turned,  aa 
cxprefsly  to  exclude  ir.     Gib/.  369. 

Neverthetefs,  bifliop  Fleetwood  fays,  that  lay  baptiim 
is  not  declared  invalid  by  any  of  the  offices  or  rubricltt. 
nor  in  any  pubiick  a£l  haih  the  church  ever  ordered  fuch 


mnpHim,  115 


is  bai^  been  baptized  by  lay  hands  to  be  rebaptized  by  a 
hwfvl  mioifter,  though  at  the  time  of  the  reftoration 
there  were  foppofed  to  be  in  England  and  Wales  2  or 
30Op0OO  fouls  tMptized  by  fuch  as  are  called  lay  hands* 
He  (if $9  whether  the  indifpenfible  neceiSty  of  baptifm  be 
the  doArine  of  the  church  of  England  or  no,  be  cannot 
with  certainty  determine;  but  becaufe  he  is  perfuaded 
Clut  the  church  doth  not  hold  lay  baptifm  to  be  invalid, 
k«  ie  fo  far  perfuaded  that  the  church  holdeth  baptifm 
to  be  indifpenfibly  neceflary  where  it  can  pof&bly  be 
bad|  and  will  have  lay  baptifm  (when  a  lawful  minifter 
cannot  be  bad)  rather  than  none  at  all.     Flutw.  IVorks^ 

V.  Baptifm  of  thofe  of  riper  years^ 

Prtfmci  t9  tin  b^k  tf  ammon  prayer.  It  was  thought 
ooiweoieot,  that  fome  prayers  and  thankfgivings,  fitted 
ID  %iecial  occafions,  (hould  be  added;  particularly,  an 
eftee  for  the  baptifm  of  fuch  as  are  of  riper  years; 
whsebj  although  not  fo  neceflary  when  the  former  book 
W9B  ODBipiled,  yet  by  the  growth  of  anabaptifm  through 
the  lioentioufiiefs  of  the  late  times  crept  in  amongft  us,  is 
POW  become  necefTary,  and  may  be  always  ufeful  for  the 
hapfiTing  ofnativis  in  our  plantations,  and  others  converted 
liihe  faith. 

Rtiriik,  When  any  fuch  perfons  as  are  of  riper  yeara 
we  to  be  baptized,  timely  notice  fhall  be  given  to  the 
Uhop  or  whom  he  (hall  appoint  for  that  purpofe,  a  week 
fcefere  at  the  leafl,  by  the  parents  or  fome  other  difcreec 
perfbosi  that  fo  due  care  may  be  taken  for  their  exami* 
aacioDy  whether  they  be  fufficiently  inflruded  in  the  prin- 
ciplei  of  the  chriftian  religion,  and  that  they  may  be 
tik/bntA  to  prepare  themfelves  with  prayers  and  fading 
iar  the  receiving  of  this  holy  faaament. 


^^  By  the  canon  law  baptifm  is  regularly  confined   to 
iriMif  bat  in  cafes  of  necefiicyy   laymen  and  even  women 
Wie  aUoved  to  perform  the  ceremony.     Bapti9,andi  cura  nd 
\jflmJitiUfd9i9S  pirsimtf  eju/que  minifttrium  nee  ipfis  di  aeon  is  ex- 
''    f  ftrmittitmr^  ah/qui  ififcopo  *vel  prtjbyttro:  niji  his  procul 
tiimSf  mltima  languoris  cogat  necejjttas :  quo  ca/u  it  laicis 
wms,  atfMt  ipjis  mulierihus  baptizare  permittitur.     Infi.  J* 
J,  3-     -A.  3.  42.     See  alfo  Lind,  50. 
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And  if  they  (hall  be  found  fit,  then  the  godfathers  and 
godmothers  (the  people  being  aflrmbled  upon  the  fundtjr 
or  holiday  appointed)  (ball  be  ready  to  prefenC  them  at 
the  font,  immediately  after  the  fecond  Jeflbn,  either  at 
morning  or  evening  prayer,  as  the  curate  in  his  difcretion 
fliall  think  fit. 

And  it  is  expedient  that  every  perfon  thus  baptized 
fliould  be  confirmed  by  the  bifhop,  fo  foon  after  his  bap« 
tifm  as  conveniently  may  be ;  that  fo  he  may  be  admitted 
to  the  holy  communion. 


VI.    Bap  tifm  of  the  children  of  fapifts. 

By  the  3  ^a,  c.  5.  Every  popifh  recufant,  which  (haH 
have  any  child  born,  fliall  within  one  month  next  after 
the  birth,  caufe  the  fame  to  be  baptized  by  a  lawful  mi- 
fiifler,  according  to  the  laws  of  this  realm,  in  the  open 
church  of  the  parifh  where  the  child  fhall  be  born,  or  in 
fome  other  church  near  adjoining,  or  chapel  where  ba|>^ 
tifm  IS  ufually  adminiflred  ;  or  if  by  infirmity  of  the 
child,  it  cannot  be  brought  to  fuch  place,  then  the  fame 
fliall  within  the  time  afofefaid,  be  baptized  by  the  lawful 
minifter  of  any  of  the  faid  pariflies  or  places,  on  paia 
that  the  father  of  fuch  child  if  he  be  living  one  month 
after  the  birth,  or  if  he  be  dead  within  the  faid  month, 
then  the  mother  of  fuch  child  fliail  forfeit  lOol. ;  one  third 
to  the  king,  one  third  to  him  who  (hall  fue  in  any  of 
the  king's  courts  of  record,  and  one  third  to  the  poor  of 
the  faid  pa  rid.    /.  \/^, 

VII.   Baptifm  of  negroes,  in  the  plantaiions. 

It  hath  been  a  point  debated  in  the  court  of  king's 
bench,  whether  by  baptifm  a  negro  (lave  acquires  ma- 
numi/Iion.  3  Mod.  120«  But  this  feemeth  to  be  now 
fully  fettled  in  the  negative  both  by  divines  and  lawyers. 
Bi(hop  Fleetwood  fays,  there  is  no  fear  of  iofing  the  fer- 
vice  and  profit  of  their  (laves,  by  letting  them  become 
chridians ;  that  they  are  probibired  neither  by  the  laws 
of  God,  nor  of  the  realm,  from  keeping  chriftian  flaves  ; 
and  that  (laves  are  no  more  at  liberty  after  they  are  bap* 
tized,  than  ihcy  were  before.  FUtiw.  IVmks^  501.  And 
both  the  lord  chancellors  Talbot  and  Hardwicke  gave 
4heir  opinions  the  fame  way.— — Archb*  Secker\  fermon 

2  before 
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befere.tbe  (bciety  for  propagating  the  gofpel  in  foreign 
pvtSf  in  the  year  1740.  (a) 

VIII.    Fee  for  baptifm. 

Langton.  We  do  firmly  injoin  that  no  facrament  of  the 
AoifibJbaU  bi  denied  to  any  one^  upon  the  account  of  any  fum 
tfmomgy:  becMife  if  any  thing  hath  bien  accujlomed  to  he  given 
by  the  pious  devotion  of  the  faithful ^  we  will  that  jujlice  be 
Sue  thereupon  to  the  churches^  by  the  or d  nary  of  the  place  af^ 
ierwdrds. 

Upon  the  account  of  any  fum  of  money"]  That  is,  ufed  to 
be  paid  or  taken  in  the  adminlAration  of  any  of  the  facra* 
nents.  Lend.  278. 
SMI  be  denied]  Or  delayed.  Lind,  278. 
Heab  bten  accuftomed  to  he  give»]  Th/tt  i;,  of  old,  and 
farfo  long  time  as  will  create  a  prefcription,  although  at 
ir8  given  voluntarily.  For  they  who  have  paid  folong, 
wprefumed  at  firft  to  have  bound  themfeives  voluntarily 
iHereunto.     Lind.  279. 

JST.  9  W.    Burdeaux  and  Dr.  Lancafler.     Bordeaux,   a 

Fieacii  proCeftant,   had  his  child  baptized  at  the  French 

Chnch  in  the  Savoy  ;  and  Dr.  Lancafler,   vicar  of  St. 

llartio's,  in  which  pari(h  it  is,  together  with  the  cleric, 

fteOcd  againft  him  for  a  fee  of  2s.  6d.  due  to  him,  and 

II.  for  the  clerk.     A  prohibition  was  moved  for ;  and  it 

lim  urged,  *that  this  was  an  ecclefiafticaj  fee  due   by  the 

.     By  Holt  chief  juftice:   Nothing  can   be  due  of 

,' CMnmon  right :  And  how  can  a  canon  take  money  out 

rf  layiDcn's  pockets  ?  Lindwood  fays,  it  is  fimony  to  take 

My  thing  for  chriftening  or  burying,  unlefs  it  be  a  fee  due 

If  coftom;   but  then,  a  cuOom  for  an^  perfon  to  take 

if  fee  for  chriftening  a  child,  when  he  doth  not  chriften 

is  not  good;   like  the  cafe   in  Hobart,  where  one 

ia  one  parifl),  and  is  buried  .in  another,  the  pari(h 

<^lhCffe  he  dies  (hall  not  have  a  burying  fee :    if  you  have 

,||||^  to  chriften,  you  (hould  libel  for  that  right;  but 

'    fDflgghC  not  to  have  money  for  chriftening,  when  you 

aor*     I  Salk.  332. 


^\  Sre  BL  Com.  vol.  i.  p.  425.  with  Mr.  Chridian's  note. 


1 3  JPattartJiJ^ 


us 

I.  fHfo  Jball  be  deemed  a  bajiardi  and  therein  of 
fuppoftiitious  births. 

II.  ^rial  of  baftardy. 

\\\.  Confequences  of  baftardy. 
IV.  Punifhment  of  the  mother  and  reputed  father  of 
a  bafiard  child. 

I«  Whofball  be  deemed  a  bafiard  \  and  therein  of  fup* 

fofititicus  births.  ^ 

BornootofUw.  !•  W,^^  ^^^^  *'^  ^J  ^^^  name  of  baftards,  that  be  born 
fill  matrimony.         ^  ^    Out  of  lawful  matrimonf.     I  Inft»  244. 
Hofriod  within      2*  ^^^^  Coki  fays.  By  the  common  law,  if  the  hufband 
clM fow  icai .     be  within  the  foui*  feas  (42),  that  is,  within  the  jurifdic- 
tion  of  the  king  of  Englaild,  if  the  wife  hath  iiTue,  no 
proof  is  to  be  admitted  to  prove  the  child  a  baftard,  onleft 
the  hufband  hath  an  apparent  impofilbility  of  procreation  ; 
M  if  the  hufband  be  but  eight  years  old,  or  under  the  age 
of  procreation,  fuch  iflfue  is  baftard,  albeit  he  be  born 
within  marriage.     But  if  the  iflue  be  born  within  a  month 
or  a  day  after  marriage,  between  parties  of  full  lawful  age, 
fhe  child  is  legitimate,     i  Inji.  244. 
Hcftind*!  noo-       3.  H.  5  G.  2.  Penttreli  2nd  PindrelL  Upon  an  iflue  out 
■cceii.  Qf  chancery  to  try,  wherhcr  the  plaintiff  was  the  heir  at 

law  of  one  Thomas  Pendrell^  it  was  agreed,  that  the  plain- 
tiff's father  and  mother  were  married,  and  cohabited  for 
fome  months;  that  they  parted,  flie  ftaying  in  London, 
and  he  going  into  Stafford Oiire ;  that  at  the  ^nd  of  three 
years  the  plaintiff  was  born.  And  there  being  fome  doubt 
upon  the  evidence,  whether  the  hufband  had  not  been  in 
London  within  the  lafl  year,  it  was  fent  to  be  tried.    And 


{a)  This  rule  is  now  exploded.  Bhlhl^,  P.  112.  Har^^ 
Ttcte  to  Co.  Lit.  126.  a. ;  and  if  non-accefs  can  be  proved  tlM 
iflue  are  baflard5,  z  Stra  1076. ;  but  it  cannot  be  proved  by 
the  wife  alcne,  though  (he  ex  necejfitatt  may  be  admitted  to 
prove  the  a6t  of  adultery.  Rex  v,  Rook^  i  IVil/,  340.  Rix 
V.  Reading,  Annaly^s  Rep.  79.  Cozvp,  594.  If  hufband  and 
wife  confent  to  live  fepiraie,  the  children  are  prefamed  legi- 
timate till  non-acccfs  be  proved ;  oiherwife  if  cbey  are  di* 
^Otzti  a  men/a  tt  t hero,     l  Salk,  123* 

the 
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the  pIain£fF  refted  at  firft  upon  the  prefumption  of  law  in 
favour  of  legitimacy,  which  was  encountred  by  ftrong 
evidence  of  no  accefs.  And  it  was  agreed  by  the  court 
and  counfd  on  the  trial  at  Guildhall  before  lord  chief 
juftice  Raymond,  that  the  old  dofirine  of  being  within 
the  four  feas  was  not  to  take  place,  but  the  jury  were  ac 
liberty  to  conlider  of  the  point  of  accefs ;  which  they  did, 
and  found  againft  the  plaintiff.     Sir.  925.  ^ 

And  fo  by  the  rules  of  the  civil  law,  if  tiie  hufband  be 
to  long  abfent  from  his  wife,  as  that  by  no  poOBbility  of 
nature  the  child 'can  be  his;  or  if  the  adulterer  and  adul* 
tereia  be  (b  known  to  keep  company  together,  that  by  juft 
account  of  time  it  cannot  fail  out  to  be  any  other  man's 
child  but  the  adulterer's:  it  is  accounted  to  be  a  bafiard* 

C*/.479    W 

4.  if  the  hW>and  be  caftrated,  fo  that  it  ia.  apparent  lapatnicx, 

that  he  cannot  by  any   poifibility   beget  any  ifliie}   if 

hb  wife  bath  iflue  divers  years  after,  this  fhall  be  baf- 

tard,  although  it  be  begouen  wiibin   marriage,  becalWe 


{a)  This  paiTage  is  alfo  to  be  foand  in  Ridley's  View  of 

tlie  Civil  and  Ecclefiaftical  Laws,  p.  352.  but  neither  author 

sefers  to  authorities.     The  do6trine  contained  in  it.  is  taken 

partly  from  the  Digeft  and  pardy  from  the  Decretal.     The 

nie  of  the  civil  law,  Pater  is  eft  quern  nuptia  itemsnftrant^  is 

Ytftrained  in  two  cafet  only,  bodily  infirmity,  and  proof  of 

warn  iCCf f».     On  the  latter  head,  \J\p\ztk  izys^'Fingamus  ab^ 

fti^  emmriimmt  verbi  gratia  per  decennium^  re*ver/um  atrnicmium 

'      ifmmifi  im  d9mo  /ma :  placet  nohis  Juliani  Jententia  hunc  non 

^emeriti fiUum,    Dig.  1.  6.  6.     But  ic  is  exprefsly  faid  that 

^    the  adultery  of  the  woman  fhall  not  prfjudice  her  children^ 

^,  jpbi  miiqmt  crimgn  adulterii  quod  mulieri  cbjicitur  infanti  priVJU" 

'VAmT;  €um  foJKt  ilia  adulter  a  ejfe,  et  impubes — patrem  habuij/e. 

\  ']hjf-  48.  5.  9.  cum  Gloffl     And   therefore  the   children  are 

'v  fmwdcd  for  in  Nov.  117.  r.  8.     See  alfo  Craig,  2.  18.  20» 

;i''%W  CsnoD  law,  on  the  other  hand,  declares  the  offspring  of  a 

i.    ihafiind  woman,  if  conceived  in  adultery,  to  he  illegitimate; 

^  aPoiiKlMM  froUi  eft  quam  vivo  viro  uxor  ex  adulterio  concepit, 

adultero  ftve  cum  viro  moretur,     Jf.  4.  17.  4.     In  a 

the  Court  of  King's  Bench  was  of  opinion,  that  the 

a  married  woman  may  be  proved  a  baflard  by  other 

see  than  that  of  abfolute  non-accefs ;  as  by  prool  of  the 

old  taking  the  name  of  the  perfon  with  whom  his  mother 

ied#  added  to  reafonable  evidence  of  non-accefs  on  the  part 

Cfae  hniband.     Goodrigbt  ex  dem,  Tom/on  v.  Saul  and  Gibers^ 

r»  *^  357- 

I4        .  it 
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it  is  jppareat  that  it  cannot  be  legitijnate.     i  R$L*s  Air» 

A1.  6  G.  2.  Lomax  and  Halmdtn.     In  ejedment :   The 
quefiion  on  a  trial  at  bar  was,  whether  the  leflbr  was  fen 
and  heir  of  Caltb  L^max^  efquirey  deceafed ;  which  de* 
pcnded  on  the  queftion  of  his  muther's  marriage.     And 
that  being  fully  proved,  and  evidence  given  of  the  huf« 
band's  being  frequently  at   London,   where  the  mother 
lived,  fo  that  acccfs  muft  be  prefumed ;   the  defendants 
were  admitted  to  give  evidence  of  his  inability  from  a  bad 
habit  of  body,     fiut  thrir  evidence  not  gcing  to  an  ira* 
poiHbility,  but  an  improbabilitj  only;  that  was  not  thought 
fufficienr,  and  there  was  a  verdict  for  the  plaintiff.     S/r. 
940. 
IfTueoramar.        5.  If  a  man  marry  his  kinf\xroman  within  the  degrees, 
xiigc  •riibin  ibe  j^e  iffuc  between  them  is  not  baftard  untilfllivorce  found  \ 
^'"'*  for  the  marriage  was  not  void.     1  R^lVs  Ahr.  357, 

Child  begctten       6.  When  a  woman  is  feparnted  from  her  hufband  by  a 
after  •  diforcr.  A\yoxzt  a  TMnja  ft  tho^o^  the  children  (he  has  during  the 
reparation  are  prefumed  to  be  badards ;  unlefs  it  appear 
upon  proof,   that  the  hufband  after  fuch  feparation  did 
cohabit  with  his  wife.     1  Bac  Abr.  3(2. 
ChiM  born  out        7.  All  children  inheritors,  which  (hall  be  born  without 
•^  JJ«J^"»'« »'- the  ligeance  of  the  king  Ki{  England^  (hall  have  the  fame 
fcfiaocc.  benefit  of  inheritance  as  if  they  were  born  within  the 

king's  ligeance  :  fo  always,  that  the  mothers  of  fuch  chil- 
dren do  pafs  the  fea  by  the  licence  and  wills  of  their  huf- 
bands.  And  if  it  be  alledged  againft  any  fuch  born  be* 
yond  the  fea,  that  he  is  a  baAard,  in  cafe  where  the 
bifliop  ought  to  have  cognizance  of  b^flardy ;  it  fball  be 
commanded  to  the  blfhop  of  the  place  where  the  demand 
is,  to  certify  the  king's  court  where  the  plea  thereof 
hangctb,  as  of  old  times  hath  been  ufed  in  the  cafe  of 
baftardy  alledged  againft  them  which  mere  born  in  Eng* 
laftd.  25  Ed,  2'/^*  2. 
CMH  born  be-  8.  To  the  king*s  writ  of  bajlard)'^  whether  one  being  born 
fart  the  paicnti  ^^y^^.^  mattjmony^  72iay  inh.rit  in  Hie  manner  as  hf  that  is  bo'it 
after  mctrimony  ;  ail  the  biJLcps  anjivered^  that  they  would  not 
nor  cculd  net  anfwer  is  it^  becaufe  it  was  directly  againfi  tho 
common  order  cf  the  church,  yfnd  all  rb^  bijh  ps  inftanced  tbt 
lords y  that  thcyuuruldconfent^  that  allf\ch  as  were  born  aforg 
matrimony  fuould  le  hgitimaie^   as  well  as  they  that  ht  hmrn 


(tf)  But  this  does  not  hold  with  regard  \Q  impotenej^     Bury's 

wfe,  5  Rep.  98.    See  fl^arriaje,  XL 

wtkin 
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miibim  matriimny,  as  to  thi  fitccejjion  of  inberitanct^  forafmucb 
ds  the  cbwrcb  acapUth  fucb  for  legitimate^  And  all  the  iarls 
€Mihar§ms  witb  one  void  anfwered^  that  they  would  not  chango 
tbi  Uws  9f  the  realm^  which  hitherto  have  been  ufed  and  ap» 
fmMtl.     20  H.  3.  c.  9. 

Agaieeft  tbo  eommon  order  of  the  ehunh]  For  the  better 
nnderftandiog  of  which,  it  is  to  be  Icnown,  that  in  the 
time  of  pope  Alexander  the  third,  which  was  in  the 
6  H.  2.  this  conftitution  was  made,  that  children  born 
before  folemnization  of  matrimony,  where  matrimony 
followed,  ihould  be  as  legitimate  to  inherit  unto  their 
anceftort,  as  thofe  that  were  born  after  matrimony ;  and 
thereupon  the  ftatute  faith,  that  the  church  acceptet;h  fucb 
for  legitimate.     2  /»/?•  96. 

lit  bfjbops  inftanced  the  lords]  Hereupon  thefe  two  con- 
chifions  do  follow :  i.  That  any  foreign  canon  or  con- 
fiittuion  made  by  authority  of  the  pope,  being  againft  the 
lav  and  cuftom  of  the  realm,  bindeth  not  until  it  be  al- 
lowed by  zBt  of  parliament ;  which  the  bi(hops  here  prayed 
itoiigbt  have  been:  for  no  law  or  cuftom  of  England 
caa  be  taken  away,  abrogated,  or  annulled,  but  by  autho- 
rity of  parliament.  2.  That  although  the  bifliops  were 
ipiriCQal  perfons,  and  in  thofe  days  had  a  great  dependency 
ot  the  pope ;  yet  in  cafe  of  general  baftardy,  when  the 
kieg  wrote  to  them  to  certify  who  was  lawful  heir  to  any 
hods  or  other  inheritance,  they  ought  to  certify  according 
to  the  law  and  cuftom  of  England,  and  not  according  to 
the  Roman  canons  and  conftitutions,  which  were  contrary 
Id  the  law  and  cuftom  of  England,  wherein  the  bifhops 
fiMgbt  at  this  parliament  to  be  relieved.     2  Injl.  97. 

9.  If  a  man  hath  a  wife  and  dieth,  and  after  within  a  Child  bora  afttr 
srt  time  the  wife   marrieth    again,    and   within   '^^"^  i***  h****"j*ti^ 
aoodis   hath   a  child,    fo   that   the  child    may    be   the  J^^er  married 
cUd  of  the  firft  or  of  the  fecond  hufl)and ;  in  this  cafe,  again. 
JTh  cannot  be  known  by  circumftances,  the  child  may 
the  firft  or  fecond  huft)and  for  his  father,     x  RoWs 

«  357. 

ij.-Jqr  the  civil  law,  fuch  as  were  born  in  the  beginning 
eleventh  month  after  the  deceafe  of  their  mother's 
I,  were  to  be  accounted  legitimate ;  but  fuch  as 
born  in  the  end  thereof,  were  to  be  accounted  baf* 
:  yet  the  glofs  there  relates  to  a  matter  of  fa6l  con- 
to  this  law,  and  gives  us  an  inftance  of  a  widow  in 
who  was  delivered  of  a  child  the  fourteenth  month 
'. Jier  iiufband's  death ;   yet  the  good  repute  of  this 
Mo'f  coDtioeocy  prevailed  fo  much  againft  the  letter 

of 
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of  the  law,  that  the  court  judged  the  CRufes  of  cbiktbif  th 
to  he  fometimes  extraordinary,  the  woman  eo  he  chifte« 
and  the  child  legitimate.  But  this,  as  the  f^loTs  addetb, 
ought  not  to  be  eafily  drawn  into  example.     Gad,  482% 

It  was  found  by  verdict,  that  Henry  the  Ton  of  Beatrtce, 
irhich  was  the  wife  of  Robert  Radwell  deceafed,  was  born 
eleven  days  after  a  woman's  funhcft  lawful  time.  And 
thereupon  it  was  adjudged,  that  he  wkis  not  the  fon  of 
Robert.  Now  the  time  (faith  lod  Coke)  in  that  Cife 
appointed  by  the  law,  at  the  furthed  is  nine  months,  or 
^ forty  wetks;  but  flie  may  be  delivered  before  tb at  time. 
I  hft,  123. 

[Note,  in  the  foregoing  cafe,  inftead  of  the  fy^thtfi 
hwfA  ttrne^  it  might  have  been  better  to  have  (aid  thi 
€}mmcu  vfual  timeJ]  (a) 

M.7j. 


{m)  Or  rather  that  the  ofutl  time  is  nine  foftr  moatbs  and 
ten  days.  1  Bmc.  Ah.  312.  Mr.  Hargrave,  in  his  edition  of 
C«.  Lit.  123.  h,y  his  given  a  learned  note  on  the  cafe  of  Rad-> 
wei»  by  which  it  appears,  that  be  liDgoiihcd  of  a  fever  a  loag 
time*  and  that  he  had  not  accefs  to  bis  wife  for  one  aKrath 
before  his  death;  from  which  fayt  the  ttcord  fnt/mmtmr  diSmm 
BtmricMm  ffe  baflarJum.  An  exceft  of  forty  weeks  thereforo 
creates  a  prefumption  againft  the  legitimacy  of  the  ifluet  but 
is  not  conducive.  Lord  Hale  (2y$,  fartus  fs/efi  ^roir^i  tta 
days,  ex  mccedente^  ih.  The  maxim  of  clie  civil  law,  wbich  is 
alfo  adopted  by  Bradon,  is  pater  is  eft  jwem  muftis  dewmfireaet. 
pig*  a.  4,  5.  Bat  it  was  requifite  that  the  child  (hould  not 
be  t>onB  till  the  feventh  month  after  marriage.  Dig,  i.  5.  la* 
This  rule  was  founded  on  the  opinion  of  Hippocrates,  who 
fixes  the  (horteft  time  of  gcllaiion  at  fix  months  and  two  dajrs* 
or  i8a  complete  days.  Set  Hmher  fr^UB,  md  Pamd.  i.  5.4. 
The  loogeft  tioe  was  £xed  at  leo  months.  Fo/i  decern  mtmfkt 
mertis  uutmi  uon  admit tetmr  ad  legititAam  bereditatem,  Famlms 
Dig.  3S.  16.  3.  ^  peuuU,  Sande,  an  approved  reporter  of 
decxfions  in  the  court  of  Friezclacd,  difcnfies  this  quedion  at 
large,  and  gives  an  inftance  of  a  child  being  decided  to  be 
legitimate  which  was  born  533  days,  or  eleven  folar  Booths 
and  three  days,  after  the  death  of  the  Esther,  who  bad  beea 
coniaed  to  his  bed  a  fortnight  befort  he  dic4«  The  noiker 
was  a  woman  of  excellent  cbaradker;  but  the  judges  hefitated* 
aad  recommended  a  compromiie  to  the  parlies,  which  aot 
uking  effect,  the  child  was  adjudged  heir  to  the  defaad* 
X>rr.  Lib.  4.  Tit.  8.  Def.  10.  Ic  is  there  faid,  that  the  ill 
Hate  of  the  hulband's  health  might  be  a  canfe  why  the  child 
was  not  bora  within  the  ordiaary  time.  Thb  mnft  be  allowed 
to  be  a  fingalar  cafe ;  bat  the  claim  of  the  Coo&ttfi  of  do- 

(after* 
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r.  7  7.  JHfip  and  BowtrelL     Fjcftment  for  lands  in 
JUkndiH  in  the  county  of  Hertford.     The  queftion  upon 
evidence  to  the  jury  was,  whether  Edmund  Andrews  dyinc; 
Che  twenty-third   of  March,   and   his   wife   being   with 
child,  but  not  delivered  until  the  fifth  of  January  fol- 
lowing (which  was  forty  weeks  and  nine  days,  and  then 
delivered  of  a  daughter  named  Elizabeth)  (hall  be  reputed 
the  father  to  the  faid  Elzabith^  or  that  (he  were  a  baftard. 
For  it   was  proved,  that  he  fell  (iclc  upon  the  twenty- 
fecond  day  of  Marc.i,  anJ  died  the  day  following  of  the 
plague;    and  that   Edmund  Andreim   (father  of  the   faid 
JS^iRinr^  who  was  dead)  in  malice  to  his  ron*s  wife,  did 
much  abiife  her,  and  caufcd  her  to  be  diflodgcd  from  places 
where  (he  was  harb^  ured,  ana  to  lie  in  the  cold  (iretts  ; 
and  that  (be  was  fo  ufed  for  fix  weeks  together  before  her 
travel;   and   (he   being   brought  into  a  woa^an's    houfe, 
who  commiferated  her  cafe,   having  warmt!)  and   fufle- 
nance,  was  prefently  within  twen'v-four  hours  delivered 
of  the  faid  Eiiz^beth.     And   this  beiqg  proved,   and  this 
nifufage  by  five  women  of  good  credit,  and  two  doctors 
of  ph\fick,  viz.  Sir  ff^HIiam  Paddy  and  do(9or  Mutidford^ 
aod  one  Chamberlaine  (who  was  a  phyfician,  and   in  na- 
ture of  a  midwife),  upon  their  oath ;  they  affirming  that 
the  child  came  in  time  convenient  to  be  the  daughter  of 
'fbe  party  who  died  ;  and  that  (he  ufual  time  for  a  woman 
to  go  with  child,  was  nine  months  and  ten  days,  to  wit, 
fclar  months,  that  is  thirty  days  to  the  month,  and  not 


Mkr,  in  £d.  2.  mentioned  in   the  note  above  referred   to, 
after  a  year  and  (even  month?,  is  more  fo ;  as  alfo  the  di^lun    * 
ef  Rolfr,   1  H.  6.  3.  a.,  that  a  woman  may  be  enfient  feven 
mn,  though  his  opinion  io  other  refprdi  is  feDfible.     The 
Innied  editor  above  referred  to  put  the  follow  ingq  tied  ions  to  the 

'  laie  Dr.Huntcr.  What  is  the  tt/ual  period  for  t  woman's  going 
with  child  ?  What  is  the  earlieft  time  for  a  child's  being  bora 
alive?  and.  What  the  latelU  Who  anfwered  them  in  the  foU 
]||viBg  manner:  1.  The  ufual  period  is  nine  calendar  months; 
tic  there  is  v^  commonly  a  difference  of  one,  two,  or  three 

'     iPlMdtl.     2.  A  child  may  be  born  alive  at  any  time  from  three 
ithi ;  but  we  fee  none   born  with  powers  of  coming  to 
1,  or  of  being  reared,  before  feven  calendar  months, 
iirMar  that  time.     At  iix  months  ic  cannot  be.     3.  i   have 
j^aewB  a  woman  bear  a  living  child  in  a  perfedly  natural 
way  fcmrteen  days  later  than  nine  calendar  months;  and  be- 
'  Ihrs  two  women  to  have  been  delivered  of  a  child  alive,  in  a 
Afiafai  way,  above  ten  calendar  months  from  the  hour  of 
fOSCeption.     Co.  Lit.  £d.  Harg.  130.  h. 

•  7  lunar 
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lunar  months ;  and  that  by  reafon  of  the  want  of  ftrength 
in  the  woman  or  the  child,  or  by  reafon  of  ill  ufage,  (he 
might  be  a  longer  time,  viz.  to  the  end  of  ten  months 
or  more ;  the  court  held  here,  that  it  might  well  be  as 
the  phyficians  had  affirmed/  And  the  phyficians  further 
affirmed,  that  a  perfed  birth  may  be  at  feven  months, 
according  to  the  ftrength  of  the  mother,  or  of  the  child  ; 
which  is  as  long  befor^  the  time  of  the  proper  birth  :  and 
by  the  fame  reafon  it  may  be  as  long  deferred  by  accident, 
which  is  commonly  occafioned  by  infirmiiies  of  the  body, 
^  or  paffions  of  the  mind.     And  fo  the  court  delivered  to 

the  jury,  that  the  faid  Elizabeth  who  was  born  forty  weeks 
and  more  after  the  death  of  the  faid  Edmund  Andriws^ 
iqight  well  be  the  daughter  of  the  faid  Edmund*  Cro. 
Jac.'54f.  W 
s«p^fititioiit  '^*  ^^^  author  of  FUta^  who  lived  in  the  reign  of 
Edward  the  fecond,  hath  a  whole  chapter  about  fuppo* 
fitittous  births ;  where  he  tells  us,  what  remedy  the  right 
heir  had  in  fuch  cafe,  viz.  That  a  writ  was  direded  to 
the  (herifF,  to  caufe  the  woman  who  pretended  berfelf  to 
be  with  child,  forthwith  to  appear  in  the  county  court, 
there  to  be  fearched  by  difcreet  and  lawful  women.  And 
if  it  was  doubtful  to  them  whether  ihe^was  with  child  or 
not,  then  the  (herifF  might  commit  her  to  fome  caftle, 
there  to  continue.  And  no  woman  with  child  was  to 
come  near  her,  until  (he  (hould  be  delivered. .  And  this 
writ  was  ufed  above  fixty  years  before  the  author  of  FUta 
wrote,  viz.  in  the  5  H.  3.,  when  the  widow  of  IVUliam 
Conjiable  of  Manton  in  f/orfolk  was  found  guilty  of  this 
cheat.  And  in  all  probability  it  was  of  ufe  in  the  Sax$» 
times :  for  the  form  of  the  writ  is,  to  command  the  (he- 
rifF to  fummon  the  woman  to  appear  in  the  full  cbunty; 
as  it  is  generally  known,  that  all  bufinefs  of  the  law  was 
then  tranfa£)ed  in  that  court,  where  the  bi(hop  fate  with 
-  the  civil  magiilrate,  Neif.  Rights  of  the  Clergy.  Tit. 
Baflards. 

But  afterwards,  when  the  courts  at  Weflminfter  came 
to  be  eflablKhcd,  then  was  the  writ  de  ventre  infpiciend^ 
framed  ;  by  which  the  (heriff  was  commanded,  that  in 
the  prefence  of  twelve  icnights  and  fo  many  women,  he 
(hould  caufe  examination  to  be  made,  whether  the  wo* 
man  was  with  child  or  not ;  and  if  with  child,  then  about 


(tf)  Palm.  9.  S.  C,  where  it  is  faid  the  wife  was  •*  on  lewd 
et  light  damofel.'* 

what 
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what  time  it  would  be  born;  and  that  he  certify  the 
fame  to  the  juftices  of  aflize  or  at  Wefl minder,  undef 
his  feal,  and  under  the  feals  of  two  of  the  men  prefent* 
U.  («) 

We  ba?e  two  inflances  of  this  writ  in  the  books  $  the 
one  in  eafter  term  in  the  39  EL  which  was  thus :  Pircival 
fHiUtigbfy  and  Bridget  his  wife  one  of  the  coheirs  of 
Sir  Francis  tyUUughby  (becaufe  Sir  Francis  died  feifed 
of  a  great  inheritance,  having  five  daughters,  where* 
of  the  eldeft  was  married  to  Percival  fyHloughby^  and  not 
an  J  fon ;  and  the  faid  Francis  leaving  his  wife  Dorothy^ 
who  at  the  time  of  his  death  pretended  herfelf  to  be  with 
child  by  Sir  Francis^  wliich  if  it  were  a  fon,  all  the  five 
fiflers  (hould  thereby  lofe  the  inherir^nce  descended  unto 
them)  prayed  a  writ  de  ventre  infpiciendo  out  of  the  chan- 
cery, dire^ed  to  the  (heri(F  of  London,  that  he  (hould 
caufe  the  faid  Dorothy  to  be  viewed  by  twelve  knights, 
and  fearched  by  twelve  women  in  the  prefence  of  the 
knights,  et  ad  traSiandum  ubera,  et  ventrem  infpicundum^ 
whether  (he  were  with  child,  and  to  crrtifv  the  fame  into 
the  court  of  common  pleas ;  and  if  fhe  were  with  child, 
to  certify  for  how  long  time  in  their  judgments,  and 
when  (he  would    be  delivered.     Whereupon   the  (heriflF 


(fl)  Mr.  Hargrave,  in  the  note  above  referred  to  {Co,  Lit^ 
123.  b.),  vindicates  this  proceeding  from  the  charge  of  inde- 
licacy ;  for  though  the  jury  confilled  of  men  and  women,  the 
leirch  was  to  be  made  by  the  latter  only.     See  on  this  fubjedt 
a  P.  ff^ms,  591.  ex  parte  Ayfcougb^  where  the  rigour  of  the 
proceedings    ooder  this  writ   wat  foftened  ;  with   Mr.  Har- 
crave*s  note  to  Co,  Lit,  8.  b.     The  writ  a) To  lay  for  the  heir, 
jf  a  woman  fooo  after  the  death  of  her  hulband  married,  and 
icigeed  herfelf  with  child   by  her  fi-fl  hnfbind,  but  the  pro- 
ceedings under  it  were  different.     Co.  Lit,  ib.     In  the  matter 
of  Martha  Brown  ex  parte  Wai  lop.  Eyre  and  AJbhurft^  lords 
ooasmiflioners,  ordered   the  writ  to  tlFue   again  It   a  married 
wonan  (whofe  hufband  had  been  near  ten  ycjrs  abroad)  on 
ike  application  of  adevifee  in  a  will;  there  being  a  liuiicatiori 
in  the  will,  that  if  fhe  had  a  male  child  within  forty  weeks 
after  ceftator's  deceafe,  it  (hould  take  previous  to  the  devii'ee  ; 
Imc  the  writ  was  ordered  to  lie  in  the  office  fourteen  days ;  and 
if  within  that  time  Mrs.  Brown  chofe  to  fubmit  toan  ex.iraina* 
Ooo  by  two  midwives,  to  be  appointed  by  the  petitioner  to 
iafpeA  and  examine  by  fuch  examination  as  they  fhould  think 
•ecriZary,  whether  fhe  were  pregnant ;  then  the  writ  not  to  go 
till  fbrther  orders;  othcrwife  to  iHue.     See  the  petition  and 
aCilaTits  in  4  Brown  Cba.  Ref.  90* 

accord- 
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accordingly  ciufed  her  to  be  fearched,  and  returoed,  that 
ihe  was  twenty  weeks  gone  witb  child,  ^nd  that  witbia 
twenty  weeks  (he  would  be  deliverad*.  Whereupon  ao« 
other  writ  iffued  out  of  the  common  pleas,  commaodiog 
the  (herifF  fafely  to  keep  h^  in  fucb  an  b^ufc,  and  that 
the  doors  (bould  be  well  guarded^  and  that  tytiy  d^y  be 
fbould  caufe  her  to  be  viewed  by  fome  of  the  women 
aamed  in  the  writ  (wherein  ten  were  named),  and  whca 
ihe  (hould  be  delivered  that  fome  of  them  Chould  be  witb 
her  to  view  the  birth  whether  it  be  nuiie  or  female,  to  the 
intenc  there  (hould  not  be  any  fatiity.  And  upon  this  writ 
the  fl^eriff  returned,  that  accordingly  be  had  done,  and 
that  fuch  a  day  0ie  was  delivered  of  a  daughter.  Cr#« 
EI.  566. 

Note»  this  writ,  and  the  proceedings  thereupon,  are 
grounded  upon  Br^on^  b.  2.  p.  69.  and  upon  the  writ  ia 
the  Rigi/iir^  p.  227. 

The  other  cafe  was  in  ea£ker  term  22  Jm  which  was 
thus:  Jiphaa/us  Tigeier^  coufin  and  heir  oilVillUmTbMkir^ 
after  the  death  of  WtUiam  Theakgr^  becaufe  he  had  not  any 
V  iflue  alive  at  the  time  of  his  death  (but  Mary  bis  wife 
was  then  fuppofed  to  be  enftent  by  him,  and  wiihin  009 
\iireek  after  his  death  wa$  married  again  to  one  John  Dun* 
comb)y  procured  out  of  the  chancery  a  writ  de  vintre  in^ 
fpUiendo  of  the  faid  Mary^  diredlcd  to  the  iberifF  of  Lon* 
don,  to  caufe  the  faid  Mary  to  be  fearrhed,  whether  (he 
were  with  child  by  the  faid  IVillicm  Theahr^  and  wheo 
the  would  be  delivered  (no  mention  being  made  of  her 
fecond  marriage),  and  this  writ  was  according  to  the  pre« 
cedent  of  the  39  El.  of  the  like  writ  againft  the  lady 
fViUougbby,  And  this  writ  was  returnable  in  the  com« 
mon  pleas.  The  (herifF  returned,  that  he  had  caufed  her 
to  be  fearched,  and  returned  the  inquifition,  that  by  foch 
perfons  be  caufed  ber  to  be  fearchcd,  and  found  her  to  be 
cnfient,  and  that  (he  would  be  delivered  within  twenty 
weeks.  Wherefore  he  now  prayed  a  fecood  writ  out  of 
the  common  pleas,  to  be  direSed  to  the  (her iff  of  Surrey, 
becaufe  (be  was  moved  with  her  hufband  to  Wandfwortfi 
in  Surrey,  and  there  inhabited,  that  the  (heriff  might 
take  her  into  his  cuftody,  and  keep  her  until  (he  were 
delivered  of  her  child,  that  there  might  not  appear  to 
be  any  falfe  or  fuppofititious  birth,  and  that  in  the  mean 
time  he  (hould  caufe  her  to  be  viewed  every  day  by  certain 
'  matrons  named  by  the  court  in  the  writ,  and  that  fome 

of  them  might  be  at  the  birth  of  the  child,  according  to 
the  faid  precedent  of  the  lady  ^yillwgbby^    But  becaufe 

in 


Jl^attaxhd.  127 


io  that  cafe  the  lady  was  a  widow,  and  fo  fucb  a  courfe 
might  well  be  obferved,  but  here  (be  was  a  feme  covert 
who  ought  CO  cohabit  with  her  hufband,  they  would  not 
take  fuch  a  courfe  with  her,  but  left  her  with  her  huf- 
band,  he  cntring  into  a  recognizance  that  (he  ihould  not 
icmove  from  the  houfe  wherein  they  then  inhabited  ;  and 
that  one  or  two  of  the  women  returned  hy  ths  {htiiS 
fliould  fee  her  every  day,  and  that  two  or  three  of  them 
flioDld  be  prefcnt  at  her  travel:   for  it  was  faid,  that  this 
ifltie  might  be  well  faid  to  be  the  child  of  the  iirft  huf- 
baad,  and  (hoold  inherit  his  land.     So  that  if  there  were 
any  falfe  or  fuppofititious  birth,  the  coufin  and  heir  mi^ht 
be  difinherited.    Wherefore  a  writ  was  accordingly  award- 
ed to  the  (heriflp  of  Surrey,  to  caufe  her  to  be  feen  every 
day  until  her  delivery,  by  two  at  lead  of  the  faid  women 
recumed  by  him  ;  and  that  three  of  them  or  more  (houid 
be  prefent  with  her  at  her  delivery,  fo  as  no  falfehood 
flright  be  in  her  birth.     And  after  this  courfe  obferved, 
ibe  was  delivered  of  a  female  child,  who  was  afterwards 
by  imqaifition  found  to  be  the  daughter  and  heir  of  the 
M  ff^Uiam  Thiakir  deceafed.     Cr:  Ja.  685. 

And  this  whole  procedure  feemetb  to  be  deduced  from 
tbe  roles  of  the  civil  law»  which  is  particularly  exprefb 
Mi  pvnftual  in  this  behalf.  For  by  that  law,  the  wo- 
BM  who  fuppofeth  herfelf  to  be  with  child,  muft  inu-* 
■ale  it  twice  in  every  month  to  thofe  who  are  ncareft  con- 
cerned, ^at  they  may  fend  five  women  to  infpe£l  her; 
airf  flie  oiuft  do  the  like  for  the  fpace  of  a  month  before 
iKexpcAs  to  be  delivered,  that  they  may  fend  fome  per^ 
fen  to  be  there  at  that  time.  The  judge  may  appoint  in 
vhat  hoafe  (he  fliall  dwell ;  and  the  room  wherein  (he 
lies  iDuft  be  fearched ;  and  if  theie  be  more  than  one 
door,  it  muft  be  nailed  up  ;  and  three  men,  and  as  many 
muft  be  fet  to  watch  her  as  often  as  flie  conies 
the  chamber,  who  are  Mo  to  fearch  all  perfons  who 
into  the  houfe  and  chamber.  When  (he  is  in  la- 
hoar,  five  women  fent  by  the  partv  next  concerned,  muft 
-ktwiiBefles  to  the  birth,  of  which  they  muft  have  notice 
Mifehaod :  and  there  muft  be  no  more  in  the  chamber  at 
Mm  rime,  but  ten  women^  two  midwives,  and  fix  (crvants, 
of  which  none  muft  be  with  child,  and  therefore  may  be 
toschiif  before  they  go  in  ;  there  muft  be  three  ligi^ts  in 
dbc  foom  I  the  child  uhen  born  muft  be  (hewed  to  thf^fe 
Vho  are  concerned  ;  the  judge  muft  appoint  who  ihill 
tep.  it,  unlelii  the  father  tiath  otherwife  appointed  ^  ar«d 
fcaittft  be  (hewed  twice  in  a  monih  till  iC  is  tbie^  mon:hs 
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oM,  and  afterwards  once  in  a  month  till  it  is  fix  ouNitbs 
bid;  and  once  in  two  months  till  it  is  a  year  old;  and 
from  theiKe  once  in  fix  months  till  it  can  fpeak*  And  if 
any  thing  is  done  contrary  to  the  premifles,  or  not  per* 
mitted  to  be  done ;  then  upon  proof  thereof,  the  child  it 
not  to  be  admitted  to  the  pofleiSon  of  the  efiate.  Ntl/m 
ibid,  {a) 

IL  Trial  of  baftardy. 

Baflardj,  feoe-       I.  General  baftardy  is  to  be  tried  by  the  bifliop;  fpe* 
V4l  aBd  rptciiJ.  rial  baftardy  by  the  country,    i  RolVsAkr.  361. 

Before  the  fiatute  of  the  20  H.  3.  t.  9.  above  recited, 
th^  party  pleaded/  not  general  baftardy,  but  that  he  was 
born  out  of  efpoufals ;  and  the  biOiop  ought  to  certifj 
whether  he  were  born  before  efpoufals  or  not,  and  ac* 
cording  to  that  certificate  to  proceed  to  judgment  accord- 
ing  to  the  law  of  the  land.  And  the  prelates  there  an- 
fwered,  that  they  could  not  to  this  writ  anfwer^  and 
therefore  ever  fince,  fpccial.  baftardy,  viz..  whether  the 
pcrfon  was  born  before  efpoufais  or  after  ?  hath  been  tried 
in  the  king's  courts,  and  general  baftardy  io  the  ooiirt 
chriftian.     2  hft.  98 . 

And  therefore  if  general  baftardy  be  pleaded  in  di(abtlity 
of  the  plaintiiF  (as  if  it  be  alleged  that  his  parents  were 
never  accoupled  in  lawful  matrimony),  the  fame  ihall  be 
tried  by  the  certificate  of  the  biftipp,  whether  it  be  in 
a  real  or  perfonal  adion;  but  if  the  marriage  be  coofefled^ 
and  it  be  only  pleaded,  that  the  plaintiff  was  born  ac 
fuch  a  place  before  the  marriage  was  folemnized,  and  fo 
baftard,  this  is  a  fpecial  baftardy,  and  (hall  be  tried  by  a 
jury  at  the  common  Lw,  where  the  birth  is  alleged* 
Hughis^  €.  29.  John/,  264. 
Frfttobemoved  2.  The  qucftion  of  baftardy  or  legitimacy  ought  firft 
•"^'*^ **"*'**'"*  to  be  moved  in  the  king's  temporal  court,  and  thereon 
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(a)  This  paflage  is  taken  from  the  edid  of  the  Pnetor  con- 
tained in  Law  I.  ^10.  of  the  Digeft,  under  the  title  De  inj^i* 
ciendo  'ventre  cujiodiendoque  partu^  and  the  regulations  men* 
tioned  in  it  were  to  take  place  when  ^  woman  affirmed  her/elf 
to  be  pregnant  after  the  death  of  her  bufband.  The  fame 
title  prefcribes  what  is  to  be  done  upon  a  divorce*  if  the  hof- 
band  afTirms  the  pregnancy  of  his  wife,  and  (he  denies  it. 
And  the  preceding  title  treats  oi  xht  Planciam/enatms€Qm/Bk^ 
which  allows  the  'woman  to  aoDOunce  her  pregnancy  within 
thirty  days  after  the  divorce. 
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iflue  ought  to  be  joined  there ;  and  then  it  ought  to  be 
traofmittcd  by  the  king's  writ  to  the  ecclefiaftical  court,  to 
be  there  examined  and  tri«rJ.     God.  489.  (a) 

And  if  the  ecclefiaftical  court  undertake  the  examina- 
tion of  baftardy  or  legitimation,  without  the  dire£tion  of 
the  temporal  court,  a  prohibition  lies;  for  this  afFefts  the 
ftfmporal  inheritance  of  the  fubjed).  i  Rcifs  Abr.  361* 
Gcd,  4H9.      Ji^hnf.  263.    ' 

3.  By  the  9  H.  6.  c.  11.     Ailjujliiti  in  the  courts  where  Wnttot 
finy  pica  fiall  be  defending  wherein  baftnrdy  /hall  le  alleged  ^^'^^^  "* 
againfi  dny  perfon  party  to  the  fame  plea^  and  thereupon  an 
ijfue  joined  wbicbjy  the  law  ought  to  be  certified  by  the  ordi" 
nary  ;  one  of  the  judges  of  the  court  where  the  pleafhall  he  de* 
pending^  before  that  any  writ  of  certificate  Jhall  pafi  out  of 
the  fame  court  to  the  ordinary  to  certify  upon  the  ijfue  fo  joined^ 
Jhatl  make  remembrance  under  his  feal^  at  the  fuit  of  the  i//- 
mandant  or  tenant^  plaintiff  or  defendant^  reciting  the  ijfue  , 
that  is  joined  in  fuch  plea  of  bojlardy^  and  certifying  to  the 
hrd  chancellor,   to  the  intent  that  thereupon  proclamation  be 
wudi  in  the  court  of  chancery  by  three  months <,  once  in  every 
won:b^  that  all  per  Jons  pretending  any  intereji  to  object  againft 
the  patty  which  pretendeth  himfelf  to  be  mulier^  that  they  Jue 
to  the  ordinary  to  whom  the  writ  of  cettificate  fhall  be  directed ^ 
to  make  their  allegations  and  obje£iions  againft  the  party  which 
freiendetb  him  to  be  tnulierj  as  the  law  of  holy  church  r/- 
ftiiretb't  and  the  faid  chancellor^  having  notice  of  the  fat d  re^ 
slumbrance  and  iffue  joined^    and  being  required  by  the  faid 
demandant  or  tenant^  plaintiff  or  defendant^  having  the  faid 
remembrance^  to  make  proclamation  as  afcrefaid^  the  fame  chan* 
ceUer  Jhall  caufe  proclamation  to  be  made  in  form  aforefaid^  and 
Jbatt  certify  the  fame  fo  made  in  the  court  where  the  plea^  in 
which  the  bajhrdy  if  alleged^  another  time  fijall  be  dtpending, 
Amd  the  judges  of  the  court  where  fuch  pleafhall  he  depending^ 
before  any  proclamation  Jo  to  be  made  in  the  chancery^  Jl)all 
'  make  one  time  fuch  proclamation  openly  in  the  fame  courts  and 
ai^o  another  time  when  the  proclamation  Jhall  be  certified  by  the 
Aameelior  at  aforefaid,     A^id  then  the  J'aid  judge  fl)all  award 
ihiflud  writ  of  certificate  to  the  ordinary^  to  certify  upon  fuch 
ifit^  fi  jfiffd.     And  if  any  writ  of  certifuatc  be  made  or 
greneied^  before  all  the  faid  proclamations  he  made  and  certified 
m  ej^refaid\  then  the  fame  writ  of  cert' fi  ate ^  at:d  alfo  the 
urttficate  of  the  ordinary  thereupon^  Jhall  be  void  in  law  and 
of  none  effe6i. 


(«)  The  kinji's  courts  of  record  may  write  to  the  bifhop  to 
crrrify.     1  /«/?.  134.     See  tit.  aSiCbop0>  IV.  ii. 
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'  Againfi  thi  party  vAUb  fnitmdetb  Hn^ilf  t$  hi  msfi^r] 
Mtibir  bach  three  fignificttioos :  i.  It  figoifieth  a  wocnta 
in  eeneril.  2.  A  virgin.  3.  A  wife;  and  this  is  the 
inoft  proper  fignification  of  it  in  our  laws :  and  a  fbn  or 
daughter  born  of  a  lawful  wife,  i)i  called  fiBus  mttSeraim 
or  jf/rtf  mulieraUt^  a  fon  nmliir^  or  a  daughter  mtdier  %  and 
k  is  always  ufed  in  contradiftin6tion  to  a  baftard  ;  thus  a 
baftard  is  an  illegicimate  iflue,  and  muUir  is  legitimate. 
I  Infi.  243.  (tf) 

SMl  hi  v^d  in  law  ami  $/  nom  iffiti\  Before  this  ad, 
baftards  had  a  way  of  tricking  themfelves  fas  it  were)  in- 
to legitimacy.  For  they  ufed  to  b^^>feigned  articles, 
and  fnborned  witnefles  before  the  bilbop  to  prove  their 
legitimation,  and  then  got  the  certificate  returned  of  le- 
€(Md  \  and  after  that,  their  legitimation  could  neter  be 
contefted.  For  being  returned  of  record,  as  a  point  ad- 
judged by  its  proper  judges,  and  'remaining  among  the 
memorials  of  the  court,  all  perfens  were  concluded  by  it. 
And  this  created  great  inconveniencies ;  for  the  eridenees 
of  the  contrary  parties  concerned  were  never  heard  at  the 
trial,  and  yet  their  intereft  was  conduded.  And  %>  re- 
medy thefe  inconveniencies,  this  ad  #as  made. 
U  4.  The  bifliop's  certificate,  nude  in  due  form  of  law, 
'•dhall  not  be  gufiTayed ;  but  credit  fliall  be  given  to  the 
iCame,  fo  as  did  whole  world  iball  be  bound  and  eftopped 
thereby.     G^d.  489.  [h) 

5.  The 


(a)  If  a  man  hat  two  fons«  the  eldeft  of  whom  is  a  balbid 
and  the  fecond  legitimate,  the  eldeft  is  called  hm/tard  mgm^ 
aod  the  fecood  mulier  puifmi.  Aod  if  the  baftard  enter  on  the 
lands  of  his  father,  aod  die  feized  thereof,  leaving  ifliie*  the 
nuitier  has  no  remedy ;  becaafe,  as  lord  Coke  fays,  Jm/hmt 
m$M  eft  aliqmim  foft  nnrum  fuam  fatm  baftardum  fmi  Hts  timfan 
Hftiafmitfr9  Ugitim»  babtbatmr.  C«.  Lit,  244.  «.  To  which 
may  be  added,  that  fnch  a  baftard  is  muiier  by  the  ecclefiafticai 
Jaw  ;  and  therefore  hath  a  colour  to  enter  as  heir  to  his  father. 
Fincb,  Law,  118.  Bat  this  rule  applies  only  to  the  ca&  of 
baftard  eigne  and  mulier  puifne,  where  the  father  and  mother 
ijiter marry  after  the  birth  of  the  baftard,  1  Salb.  lai.;  for 
a  jury  may  try  the  fad  which  proves  a  marriage  void,  aad 
thereby  bafiardize  the  iflue  after  the  death  of  the  parties, 
*althoogh  it  is  then  too  late  for  the  fpiritaal  court  CO  piooeed 
frofalutemmim^^  ib, 

{b)  Tne  Jaw  on  this  point  feems  to  be,  that  if  a  ana  he 
certified  baftard ,  he  is  conchsded  agaioft  all  the  world,  cvea 
although  he  were  a  ftranger  to  the  fuit.   fiot  if  he  be  certified 

•     aolkr 


{.  The  fpiritual  court  cannot  give  fentence  to  annul  a  ftaftardisin 
ibarriagc  after  the  death  of  the  parties;  bccaufe  fentence  a^ter  the  pi 
is  given  there  only  profaluti  anima^  which  cannot  be  after** 
ibeir  death;  and  therefore  the  fentence  in  fuch  c^fe  is  only 
to  difinberit  the  ifiue,  which  they  cannot  do ;  for  by  fuch 
neans  any  oiie  might  be  difinherited.     i  Roirs  Mr.  360* 
]  Salt.  I20. 

III.  Conjequentes  of  baftardy. 

1.  A  bafiard  i^mafinulliusfiliuSi  and  can  have  no  name  Ntme« 
of  rq>utation  >*4v  *s  he  is  born,     i  Injf.  3. 

Xm  But  after  he  hath  gotten  a  name  by  reputation,  he  iDherluna 
maj  purchafe  by  his  reputed  or  known  name,  to  him  and 
iiis  heirs  ;  although  he  can  have  do  heirs  but  of  his  body. 

IF  the  iUue  of  a  baftard  purchafeth  land,  and  dieth  with- 
ett  ifiiie ;  though  the  land  cannot  defcend  to  any  heir  of  ' 
(^  part  of  the  father,  yet  to  the  heir  of  the  part  of  the 
telher  it  ibay ;  for  the  heirs  of  the  part  of  the  mother 
nake  not  any  conveyance  by  the  baftard.  Fin,  Bqflard. 
P»  6* 

If  I  baftard  dieth  inteftate,  without  wife  or  ifiue,  the 
Iniig  ia  entitled  to  the  perfonahy  ;  ;ind  the  ordinary  of 
conrfe  grants  adminiftration,  to  the  patentee  or  grantee 
af  the  crowo*    3  P.  IVHl.  33.  Ih) 

IV.  Pu. 


ia  a  fiiit  between  him  and  J.  S.,  this  (hall  not  bind 
JbHfeis)  for  a  mao  may  be  mulier  by  the  fpiritnal  law, 
1|^idi  holds  that  fuhfi^utns  matrimonium  toUit  ftccatum  prtct' 
&r»  mmA  yet  baftard  by  our  law.  1  Roll.  Ah.  362.  Vin,  Ah. 
M^mdt  M*^  6  Rip.  6 J.  Though  Brooke  onder  his  tide  fays, 
^"^  Ch9  ordiaary  in  this  cafe  ought  to  certify  according  to  the 
law«  and  aot  according  to  the  law  of  the  church. 
iUhifij^a,  /.  8.  Another  reafon  for  the  difference  is,  that 
pilaid  by  the  church  law,  mnft  be  baftard  by  the  comoioa 
bat  legitimacy  and  molierty  are  diflfisrent  enquiries ;  for 
it  aolier  if  born  in  lawful  wedlock,  but  may  notwith- 
ig  ba  proved  illegitimate  by  proof  of  non-accefs  or  im-* 
/•  But  a  verdidof  a  jury  finding  a  man  baftard,  binds 
wm  particf  who  are  privy  to  it.  l  Roll.  Ah.  362. 
It  was  ruled  that  Georga  Shelly  acquired  at  the  age  of 
•  a  iame  by  reputation  as  the  fon  of  Geo/ge  Shelly. 


■r.  Ah.  309. 

M  Hislaad-efeheats  to  the  lord.    Finch.  Laxv,   117.     A 
fiffd  is  irrmimut  a  jw,  having  no  relation  as  10  cinl  pur- 

^  -  K  a  pofea; 
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W.  Punijhment  of  the  ntdtber  and  reputed  father  oj 

a  bajiard  child. 

I.  BeHdes  the  puniQiments  to  be  inflided  hj  the  cccle- 
Caftical  jurirfiidllon  (tf )f  it  is  enadled  by  the  i8  EL  c.  3. 
and  3C  c,  ^.  f,  .'5  Concerning  baO^ards  begotten  and 
born  out  of  liAfui  matrimony  (an  ofFence  againfl  God*8 
law  or  man's  Jaw);  that  fhtf  ju^ices  of  ihc  p»-acc  (hall  take 
order  as  weli  for  the  puniOiment  of  the  omther  and  reputed 
father  as  for  relief  of  the  paiifh,  by  charging  fuch  mother 
or  reputed  fdther  with  the  pa\  ment  iMponcy  weekly  or 
other  fuftentation,  for  the  relief  of  fuWcnild,  as  to  them 
fhall  feem  mret. 

And  by  the  7  J.  r.  4.  Every  lewd  woman  which  (hall 
have  any  baftard  which  may  he  chargeable  to  the  parilb, 
the  judices  of  the  p^ace  fiiall  comiiiit  fuch  woman. to  the 
houfe  of  corre(^)ion,  to  be  puniiLcd  and  fet,  on  woiky 
during  the  term  of  one  whole  year  \  and  if  (he  eftfooos 


pofrs  ;  but  this  does  not  ho!d  as  to  moral  parpofes,  for 
he  canoot  marry  bis  mother  or  baiiard  fiAer.  3  Soli*  66i 
67.  And  if  he  marrirs  under  age  by  licence,  he  naft  have 
the  confent  of  bis  putative  parenrs  or  guardiao,  purfnaat 
to  26  G.  2.  f.  33.  /.  1 1.  1  Term  Rep  96.  The  rule  that  a 
baftard  was  potto  be  admiitcii  ioro  holy  orders,  and  might  be 
rcfuftd  by  the  biDiop  if  preftnird  to  a  church,  feems  to  be 
now  obfolete.  \  El.  Com  hjCK-.tJlian^  ^i^().  But  equity  will 
no:  fupply  a  furrenler  of  a  copvhola  ro  a  Qa:ural,  as  it  will  to 
a  legitimate  child.  PreceJ,  Chan.  475.  Nor  is  the  con* 
fxderation  of  natural  affcdlion  in  a  cover.aot  fufficient  tormifeaa 
ufe  to  a  ballard,  if  the  eUate  remain  io  the  facher,  though  an 
ufe  may  be  declared  to  a  baflard  in  rj/e  if  the  cftaie  bo  trmnf* 
fcrred  to  a  third ptr/om,     Harg,  Co.  Lit.  123.  «. 

(«)  That  the  fame  matter  is  cogoifable  before  the  fpiritnal 
and  temporal  judge,  fee  Gih/.  Ccd,  1031.  The  words  of  lord 
Coke  in  Cawdry^i  cafe  are,  "  1  be  ecclcfiaflical  law  and  the 
temporal  have  ieveral  proceeding*,  and  to  feveral  ends;  the 
one  being  temporal  to  infliA  punilhm^nt  upon  the  body,  lands« 
or  goods;  the  other  fpiritual  pro  falute  amm^  \  the  one  to 
punifli  the  outward  man,  the  other  to  reform  the  inward. 
Then  both  chefe  difticdt  and  feveral  jarifdi^ions  confift  and 
Asnd  well  together,  and  do  join  in  this  to  have  the  whole  nan 
ia»ardiy  and  outwardly  reformed."  5  Rtp.  F  b.  This  role 
is  faid  net  to  hold  in  capital  crimes,  i)fCAufe  fciooies  are  not 
examinable  in  the  eccVf.adacxl  courts  ;  hot  rhcy  ma?  bnild  n 
ieoteoce  of  deprivation  Upon  a  con  virion  at  Law»  C/v.  Jme^ 
4J0.9   and  are  bound  by  it.    Hpi,  izi*  > 
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offend  again,  then  to  be  committed  to  the  faid  houfe  of 
corredlion  as  aforefaid,  and  there  to  remain  until  flie  can 
put  in  good  fureties  for  her  good  hebavioiu',  not  to  ofFend 
fo  again. 

And  by  the  13  bT  14  C.  2.  e.  12.  /.  19.  Whereas  the 
putative  fathers  and  lewd  mothers  of  baftard  children  run 
away  out  of  the  pari(h,  and  Timetimes  out  of  the  county, 
and  leave  the  faid  baftard  children  upon  the  charge  of  the 
pari(h  where  they  are  born,  ahhough  fuch  putative  fadier 
and  mother  have  eflates  fuHicient  to  difcharge  fuch  parifli; 
it  is  enabled,  that  it  (hall  be  lawful  for  the  churchwardens 
and  overfecTs  of  tht  poor  to  take  and  feize  fo  much  of  the 
goods,  and  receive  fo  much  of  the  annual  rents  or  profits 
of  the  lands  of  fuch  putative  father  or  lewd  mother,  as 
fluU  be  ordered  by  two  juftices  of  the  peace,  towards 
the  difcharge  of  the  pariih,  to  be  confirmed  at  the  feffions, 
for  the  bringing  up  and  providing  for  fuch  baftard  child : 
and  thereupon  it  ftiall  be  lawful  for  the  feftions  to  make 
an  order  for  the  churchwardens  or  overfeers  of  the  poor  of 
fuch  parifl),  to  difpofe  of  the  goods  by  fale  or  otherwife, 
or  io  much  of  them  for  the  purpnfcs  aforefaid  as  the  court 
fliall  think  fir,  and  to  receive  the  rents  and  profits,  or  fo 
much  of  them  as  fliall  be  oidercd  by  the  fcflions  as  afore- 
bid,  of  his  or  her  landf. 

And  by  the  6  G.  2.  r.  31.  If  any  Tmale  woman  (hall 
be  delivered  of  a  l)«(lard  child  w'nich  is  likely  to  be 
chargeable  to  the  parifh,  or  (hall  declare  herfelf  to  be 
with  child,  and  chat  the  fame-  is  likely  10  be  born  a  baftard 
and  to  be  chargeable  as  aforefaid,  and  (hall  before  a  juftice 
of  the  peace  charge  any  perfon  wiih  having  gotten  her 
with  child  ;  fuch  juilice,  on  application  of  the  overfeers 
may  ciufe  him  to  be  apprehended  and  imprifoncd,  unlcfs 
he  give  fecurity  to  indemnify  the  pariih  [a]^  or  to  appear  at 
the  next  feffions,  and  to  abide  iuch  order  as  (lull  be  made 
in  purfuance  of  the  aforefaid  ftaiute  of  the  18  liL  But  no 
^iftke  of  the  peace  (ball   have   power  to  fend  for  any 


(«)  This  fecority  is  procured  either  by  an  order  of  filiaxion 
lad  maintenance,  made  by  two  juDicrs  under  the  Aatutc  of 
Eliz.  or  by  a  bond  from  the  reputed  fiiher  to  the  o^Yrleers  of 
tha  parifh  where  the  child  was  born,  who  art-  hound  to  pro- 
vide DCceiTaries  for  it  without  an  ordrr  of  jjftiffs.  //.  B/a, 
.  aj J.  Sec  on  this  fubjcft  Doug.  7.  3  ^ </.  and  Barnes  Jujlhe^ 
m.  Baftard.  But  the  cuflody  of  the  chi!d  bek^ngs  to  the 
asoiher,  and  not  to  the  father,  though  an  order  oJF  filiation 
be  nade  on  him.    5  T.  Rep.  z-j^. 

K  3  woman 
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womin  before  (he  be  ddivcred  tnd  one'  month  after,  to 
be  examined  concerninji  her  pregnancy,  nor  Iball  cooipd 
her  to  anfwer  any  queftiont  relating  thereto. 
Dutb.     2.  By  the  2i  y.  r.  27.     Whereas  many  lewd  Women 
that  have  been  delivered  of  baftard  chiMren^  to  avoid  their 
ihame,  and  to  efeape  puni(hment,   do  fecretly  bury  or 
conceal  the  death  of  their  children,   and  after,   if   the 
child  be  found  dead,  the  faid  women  do  allege,  that  th^ 
faid  child  was  born  dead;  whereas  it  MJeih  out  fome- 
times  (although  it  is  hard  to  be  proved)  that  the  faid  child 
or  children  were  murdered  by  the  faid  women  their  lewd 
IBOthers,  or  by  their  procurement :  it  is  enaded,  that  if 
any  woman  be  delivered  of  any  ifliie  of  her  body,  male 
or  female,  which  being  born  alive  (honld  by  the  laws  of 
this  realm  be  a  baftard,  and  that  (he  endeavour  privately, 
either  by  drowning  or  fecret  burying  thereof  or  any  other 
way,  either  by  herfelf  or  the  procuring  of  others,,  lb  to 
conceal  the  death  thereof,  as  that  it  may  not  come  to 
light,  whether  it  were  born  alive  or  not,  but  be  conceal* 
cd ;  in  every  fuch  cafe,  the  faid  mother  fo  offeoding  ftaH 
fuffier  death  as  in  cafe  of  morder,  except  fuch  mother  can 
make  proof  by  one  witnefs  at  the  leaft,  that  the  driM 
(whole  death  was  by  her  fo  intended  to  be  concealed)  was 
born  dead  (tf). 

If  a  woman  be  with  child,  afid  any  gives  her  a  potion 
to  deflroy  the  child  within  her,  add  (he  take  it,  and  it 
works  fo  ftropgly  that'  it  kills  her,  this  is  murder ;  for  it 
was  not  given  to  cure  her  of  a  difeafe,  but  unlawfully  to 
'  dcftroy  her  child  within  her ;  and  therefore  be  that  gtve# 
her  a  potion  to  this  end,  muft  take  the  hazard,  and  if  it 
kills  the  mother,  it  is  murder,  i  Haii's  Hifi.  PL  Cr$wn^ 
429,  430. 

If  a  woman  be  quick  or  great  with  child,  if  (be  take, 
or  another  give  her  any  potion  to  make  an  abortion ;  or 
if  a  man  flrike  her,  whereby  the  child  within  her  is  killed; 
though  it  be  a  great  crime,  yet  it  is  not  murdef  nor  inaii* 
flaughter  by  the  law  of  England,  becaufe  it  is  not  yet  in 
rerum  natma^  nor  can  it  legally  be  known  whether  it  were 
killed  or  not.     So  it  is,  if  after  fuch  child  were  born 


{a)  For  the  conflrudlioD  of  this  {ty/tre  ^^fjee  2  Haw»  438. 
Prefumptive  evidence  is  now  afually  reqaired  that  the  child 
was  born  alive.  4  BL  Cpm,  198.  If  the  woman  confe(s  her- 
lelf  with  chilfi  beforehand,  ihe  is  not  within  the  ad.    &«o. 
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alive,  and  after  die  of  the  ftroke  given  to  the  mother,  thia 
ii  not  homicide.     1  //.  H.  433. 

But  if  a  man  procure  a  woaiaii  with  child  to  itdroj 
her  infiaot  when  born,  and  the  child  is  born,  and  the  wo- 
man in  purfuance  of  that  procurement  kill  the  infant  j 
this  is  murder  in  the  mother,  and  the  procurer  is  ac- 
edTary.     i  H.  H.  433. 

Beadle.    See  C3effrp« 


B 


mws, 

Y  a  conflitution  of  archbiihop  Jyinchilfta ;  the  parifli* 
loners  (hall  find,  at  their  own  expence,  bells  with 
iDpes* 

Gnr.  88.  The  churchwardens  or  queftmen,  and  their 
afliftants,  ihall  not  fufier  the  bells  to  be  rung  fuperfti- 
tiooflj,  upon  holidays  or  eves  abrogated  by  the  book  of 
OMDmon  prayer,  nor  at  any  other  times,  without  good 
canCe  to  be  allowed  by  the  minifier  of  the  place,  and  by 
fhemfelves. 

CtpL  III.  The  churchwardens  (hall  prefeat  all  perfons, 
who  by  untimely  ringing  of  bells  do  hinder  the  mioifier  or 
picacher.  • 

Cbs.  15.  Upon  wednefdays  and  fridays  weekly,  the 
■iaifter  at  the  accuftomed  hours  of  fervice,  (hail  reforc 
to  the  church  or  chapel ;  and  warning  being  given  to  the 
peimle  by  tolling  of  a  bell,  (ball  fay  the  litany. 

CmK.  67.  When  any  is  pafiing  out  of  this  life,  a  bell 
ftall  be  tolled,  and  the  minifler  (hall  not  then  flack  to  do 
his  hft  duty.  And  after  the  party's  death  (if  it  fo  fall 
OBt),  there  (hall  be  rung  no  more  but  one  (hort  peal, 
sod  one  other  before  the  burial,  and  one  other  after 
ihc  burial. 

BenediAines,    See  ^onalfnletf^ 


K 
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OR    the    prerenution    (o    popifli   livings,    fee  title 

The  term  btnefice  comes  to  us  from  the.  old  Romans, 
who  ufing  to  diftribute  part  of  the  lands  they  had  con- 
quered on  the  frontiers  of  the  empire  to  their  folJiers, 
thofe  who  enjoyed  fuch  rewards  were  called  htneficiarii^ 
and  the  lands  themfelves  benefida.  Hence  doubtlefs  came 
the  word  binrfia  to  be  applied  to  church  livings ;  ^ox  be- 
fides  that  the  ccclefiafiicks  held  for  Iife»  like  the  foldiers, 
the  lichcs  of  the  church  arofe  from  the  beneficence  of 
princes.  And  ihcfe  btneficla  were  not  given  by  the  Ro- 
mans merely  as  a  recompence  for  what  was  paft,  but  alfo 
as  an  encouragement  for  future  ferVice  [a). 

In  order  to  be  legally  entitled  to  a  beiieficcj  the  feveral 
following  particulars  arc  ^oAfiderable:  -    *  "' 

I,  Vrcjcntation. 

II.  Examination^ 


III.  Rifujal.    ' 


.1. 


■•-  • 


W.  Admiffion.     '  •      ' 

■   V.  Injtiiuiion^  or  collation. 
VL  Indutlion. 
VIL  'Re^uijites^  after  induHicn. 

■ 

/.  Prefentaticn. 

Prefenution,  |,  Prefer*itton,  nomination,    and  collation  are  fooie* 

'    **  times  ufed  in  law  for  the  fame  thingi  and  yet  the/ are 


(tf)  The  word  hintfict  comes  rather  from  the  feudal  lair, 
in  which  it  fignioes  a  portion  of  land  granted  for  a  limited 
time  by  a  lord  to  his  vafial  for  maintenance.  When  this  be« 
came  hereditary,  it  was  called  a  feud.  Tnui  a  bcoefice  is 
fometimci  oppofed  to  an  inheritance,  as  a  feud  is  to  aliodial 
property  ;  but  it  is  now  uted  almoA  cxclufively  to  denote  an 
ecclefiailical  preferment  or  living.  See  Calv.  Lex.  Watf. 
Incumb.  i.  Spelman  and  Cni'cl  in  Verb,  Coivp.  43 1.  The 
^  Beneficuum  ad  i£rarium/'  mentioned  by  Cicero  /rt  jir» 
cbia,  9.  and  elfewherc,  was  merely  an  enrolment  at  the  Trea- 
fury  of  the  names  of  perfons  of  diiUnguifhed  merits  recom- 
mended by  the  provincial  magiiharcs  as  worthy  of  ferviog 
the  llate*     Ernefti  Claijis  Cicer.  in  <verie. 

com« 
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corrmonly  diftmgui(hfd :  for  prefcntation  is  an  ofFering 
of  the  clerk  to  the  ordinary ;  and  nomination  may  be  the 
rffL'rinz  C:i'  a  clerk  to  him  that  may  and  ought  to  prefenc 
him  ro  the  ordinary,  by  reafon  of  a  grant  made  by  him 
that  harh  the  power  of  preffnting,  obliging  him  thereto  s 
and  cc»i];>:ion  is  the  giving  of  the  church  'o  the  clerks  and 
ia  thiit  zQ.  by  which  the  ordinary  doth  admit  and  inflitute 
a  clerk  to  a  church  or  benefice  of  his  own  gift,  in  which 
cafe  there  is  no  prefcntation.     IVatf,  c.  15. 

For  it  is  to  be  obferved,  that  the  right  of  nomination 
may  be  in  one  per  ion,  and  the  right  of  prefcntation  in 
another.  And  this  is,  where  he  who  was  feifed  of  the 
idvowfon  doth  grant  unto  another  and  his  heirs,  that  as 
eftcn  as  the  church  becomes  void,  the  grantee  and  his 
heiis  fhaW  nominate  to  the  grantor  and  bis  bcirs;  who 
(hall  be  bound  to  prefent  accordingly.  In  which  cafe«  it 
was  agreed  by  the  whole  court  in  ihe  cafe  of  Shirley  and 
Undirbii/f  AT.  16  jfa.  th.it  the  nomination  is  the  fubftance 
of  the  advowfon,  and  the  prefeotation  no  more  than  a 
ffiir.ifterial  intereft ;  and  that  if  the  prefentor  fliali  pre- 
lent  without  nomination,  or  the  nouiinii^or  prefent  in 
his  own  perfon,  each  (hall  have  his  quare  impcdit,  for 
ibefecurity  of  their  refpcdivc  rights.  And  if  the  nomi- 
Bator  negle£^  to  appoint  his  clerk,  till  lapfe  incurs,  and 
then  the  patron  prefent s  befoie  the  biOiop  collates,  the 
bifliop  is  bound  to  admit  his  clerk.  Gil/,  794.  Me, 
B94.  (tf) 

a.  Prefentation  muil  he  to  a  void  benefice.  Thus  in  Muft  he  ro,« 
the  cafe  of  Oian  and  Siainae,  E.  34  Car.  2.  Owen  moved  ^«»«J  ^^^"•fi'^c- 
for  a  mandamus  to  admic  him  a  piebendaryof  Sc.  David's, 
sod  fet  forth  a  cuflom,  that  they  ufed  to  chufe  a  fuper- 
Bumcrary  fail  the  places  being  full),  who  is  admitted  upon 
ibt  death  of  the  next  piel>endrii y  ;  and  fays,  that  he  was 
chofen  a  fupcrnuroerary  in  fuch  a  year,  and  that  one  of 
the  prebendaries  diec,  and  that  Stainoe  was  admitted  : 
bat  the  court  refufed  to  ^rant  a  mandamus,  and  held  the 
CiiAom  10  be  void,  and  foolifli ;  for  that  there  cannot  be 
•0  tktlion  but  to  a  void  place.     Skin,  45.  {b) 

3.  Guardian 


{m)  Dj.  48.  tf.  i;  yiti.  Ah,  31$-  //.  >•  If  the  perfon 
jpeiCDiiog  objeA  to  ihc  oomtnee  on  the  ground  of  immorality^ 
ifcit  muft  be  Cried  by  a  jury.     3  T,  Rep.  646. 

(t)  Prefentation  muH  be  to  a  void  benefice;  bat  a  grant  of 
|hc  aext  frel'entacion,  after  a  church  is  actually  fallen  vacant* 

13 


13^  BeneSee. 

^juiUftot*  3.  Guirdian  by  nurture^  or  in  focage  of  a  manor 
^hereunto  an  advowfon  is  appendant,  Aall  not  prefenc 
to  the  church,  becaufe  he  can  take  nothing  for  the  pre- 
fentation  for  which  he  may  account  ro  the  heir ;  and 
therefore  the  heir  in  that  cafe  fliall  prefent,  of  what  age 
foever.    |  Infi.  r56. 

And  of  this  opinion  was  the  late  lord  chancellor  King, 
in  a  caufe  in  the  court  of  chanceiy,  in  the  year  1732  \ 
who  faid,  that  if  the  infant  were  but  a  year  old  or  youngcrt 
they  ought  to  put  a  pen  in  his  band,  and  guide  it  to  fign 
the  prefentation.  W^tf  c  13.  a  Ahr.  Caf.  Bq»  Artbiagiam 
ind  (kverUy  {a). 

Upon  the  fame  reafon  fubfifts  the  cafe  of  a  patron  be- 
coming bankrupt.    The  commiffioners  may  fell  the  ad-i^ 
vowfonj  but  if  the  church  be  void  at.  the  time  of  the 
ftle,  the  vendee  (hall  not  prefent  to  the  void  turn,  but 
the  bankrupt  himfelf,  becaufe  the  void  turn  pf  a  church  ia 
not  v0luaUu    Gibf.  794. 
By /teptrceaert,      4.  If  the  right  of  prefentation  it  in  coparcenertt  and 
}oioteiMotSy  and  i^ey  agree  in  the  fame  perfon,  they  are  to  join  in  the  aft 
ftMBUiacom-  ^^  prefenting;  ofherwife,  the  eldcft  (hall  have  the  pre^ 
fierence,  and  afterwards  the  reft  in  tkcir  turns-:  but  wbcrs 
the  right  is  in  jointenants  or  tenants  in  commoOf  and 
there  hath  been  no  compofition  in  writing  to  prefent  bf 
turns,  they  muft  of  neceffity  join  in  the  prefentation ;  for 
if  they  prefent  fingly,  the  bi(hop  may  refufe  the  dak. 
I  Inft.  1 86.     Gibf,  794.  {b) 
B^tsecfiton.         5.  If  one  be  feiied  of  an  advowfon  in  fee,  and  the 
church  doth  become  void,  the  void  turn  is  a  chattel  %  and 
if  the  patron  diech  before  he  doth  prefent,  the  avoidance 


is  void,  as  tending  to  fimouy,  3  J?ii r.  15 12.  though  ii  grant 
of  the  advowfon  itfelf,  under  fuch  circumftances,  is  good, 
unlefs  it  be  a  corrupt  purchafe.  Jb.  1510,  and  theerratoip  to 
vol.  c.    See  alfo  9WOlnron,  5.  (2}. 

{*)  See,  however,  in  Cro,  Ja.  99.  the  opinion  of  one  judge, 
that  if  the  heir  be  within  age,  the  guardian  fiiall  prefent.  On 
the  fame  principle  ftated  by  .the  author,  where  teftator  devifed 
his  manors,  advowfons,  &c.  to  truftees  to  pay  his  fon  an  an- 
siutty  of  loool.  for  life,  and  the  reft  of  the  profits  to  be  laid 
out  in  land  during  his  Ton's  life,  and  the^  fettled,  it  was  holdeu, 
that  the  fon  had  a  right  to  prefent  to  a  living  when  vacant, 
not  under  the  devife,  but  as  heir  at  law,  ic  being  a  frut 
lindifpofed  of.     Amb,  165.    Sbirrard  v.  Z</.  HarbanHgb. 

{b)  See  9t»»otorpn;  8, 

doth 
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ifoth  not  go  to  his  heir,  but  to  his  executor.  Waif. 
c.  9.  (tf ) 

But  if  the  incumbent  of  a  church  be  alfo  feifed  in  fee 
of  the  advowfon  of  the  fame  church,  and  dieth  ;  his  heir^ 
not  hit  executots,  (hall  prefent:  for  although  the  advow- 
ion  doth  not  defcend  to  the  heir  till  after  the  death  of  the 
anctftor,  and  by  his  death  the  church  19  become  void,  fo 
that  the  avoidance  may  be  faid  in  this  cafe  to  be  fevered 
ftotti  the  advowfon  before  it  defcend  to  the  heir,  and  to  be 
veftcd  in  the  executor;  yet  both  the  avoidance  and  defcent 
to  the  heir  happening  at  the  fame  inftant,  the  title  of  the 
heir  fliall  be  preferred  as  the  more  ancient  and  worthy. 
Waif,  c.  9.  {V) 

If  the  tefiator  do  prefent,  and  (his  clerk  not  being  ad* 
mitted  before  his  death)  then  his  executors  do  prefertt 
iheir  clerk ;  the  ordinary  is  at  his  ele£lioD,  which  clerk 
be  will  receive.     Watf  c.  9.  (r) 

But  in  the  cafe  of  a  bifliop  \  the  void  turn  of  a  church, 
ihe  advowfon  whereof  belongeth  unto  Kim  in  the  right  of 
hb  bilhoprick,  by  his  death  doth  not  go  to  his  executor; 
bet  when  the  temporalties  of  the  biflioprick  arc  feifed  into 
tat  king's  hands,  the  king  Ihall  prefent.     2  RolVt  Abr. 

80  if  the  parfon  of  a  church  ought  to  prefent  to  a  vicar- 

£;  if  the  vicarage  becometh  void  during  the  vacancy  of 
parfonage,  the  patron  of  the  parfonage,  and  not  the 
nccntdr  of  the  deceafed  parfon,  ihall  prefent.    2  RmIVi 


.  346. 

6.  If  a  feme  covert  hath  title  to  prefent,  (he  cannot  Bj  the  hoAina 
picfeac  alone,  but  the  prefentation  mufl  be  by  hufband  and  ^^-^^^^  ^  ^^ 
wiie  ;  and  that,  in  both  their  names,  and  not  only  by  the 
holband  in  right  of  himfelf  and  his  wife.  And  although 
Ae  right  of  patronage  in  the  wife  defcends  to  her  heir,  yet 
te  right  of  prefeniing  during  life  belongs  to  the  hufband, 
b  tenant  by  curtefy.    Gihf  794.    IVatf  c«  9.  {i) 


(e)  C#.  £«/.  388.  «.  4  Zmv.  iog»  F,  N,B.  34.  a.  fcil.  in 
ndbifBtive  benefices,  for  the  void  turn  of  a  dooacive  defcends 
flAeheir.    297^.150. 

(A  3  Lra.  47. 

fr)  1  Liom.  205.  Bat  per  WinJbam^  J,  the  bifliop,  in  this 
nK»  b  Mt  oblieed  to  admit  any  other  clerk  than  he  who  was 
|M  prelentedt  for  the  prefentmentof  the  tedator  isnotcoun- 
InMsded  by  his  death,  SaviU  9^.  and  the  execqtor  fhali 
^vc  f».  imf^edit  for  a  diftorbance  to  ibe  uftator.    lb.  1 18. 

U)  See  9l»Ml9(on,  10. 

^  7.  If 
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26ene6ce« 


By  cenant  in 


By  the  tnort« 
t^ee. 


By  the  king 
during  the  va^ 
cancy  of  a 
kfttfpfick. 


7t  If  a  man  that  is  feifed  of  an  advowfaa  takes  a  wife, 
and  dieth  ;  the  heir  fliall  have  two  prcfrntments,  and  the 
wife  the  third ;  that  is  to  fay,  the  wife  may  in  a  proper 
aflion  recover  the  third  picfentation  as  her  dower,  or  U 
may  be  affigned  to  hrr  for  dower,     //a//,  c.  9.  {a) 

8.  Ahhough  in  a  mortgage  in  fee  of  a  manor  to  which 
an  advowfon  is  appendant,  tre  legal  r'ght  of  piefenta;tonis 
vefted  in  the  mortgagee ;  yet  a  court  of  equity  will  inter* 
rupt  that  prefentation,  and  ccmp^l  the  oidinary  to  in* 
flitute  the  clerk  of  the  morcgagor  any  time  before  fore- 
clbfure,  it  not  being  any  part  of  the  profits  of  the  eflate. 
Str.  403.  {i) 

But  otherwifc  it  is,  where  the  advowfon  itfelf  only  i$ 
mortgaged;  for  in  that  cafe  the  mortgagee  can  have  no 
other  fatisfaflion  but  by  prefenting.     2  P.  ff'ilL  404. 

g.  The  king  is  patron  paramount  of  all  the  benefices 
in  England.  In  virtue  of  which,  the  right  and  care  of 
filling  all  fuch  churches  as  are  not  regularly  filled  by  other 
patrons,  belongs  to  the  crown;  whether  it  happen  through 
the  negledl  of  others  (as  in  the  cafe  of  iiipfe;,  or  through 
incapacity  to  prefent,  as  if  the  patron  be  attainted,  or 
outlawed,  or  an  alien,  or  have  been  guilty  of  fimonyt  or 
the  like.     C/i^I  763. 

Upon  which  ground,  the  king  h«th  right  to  prefent  to 
'all  dignities  and  benefices  of  the  advowfon  of  arcbbifhnp- 
licks  and  bifh^pricks  during  the  vacation  cf  tt)e  refpcc* 
tive  fees.  Not  only  to  fuch,  as  (hall  become  void  after 
the  ftizure  of  the  tcmporalties,  but  to  all  fuch  as  fliall 
become  void  after  the  death  cf  the  bifliop,  though  before 
&£lual  feizurc.  And  becaufc  it  \?  a  m^ixiip  in  law,  that 
the  church  is  not  full  againd  the  king,  till  induction  ; 
therefore  ihjugh  the  hilhop  ha:h  collated,  or  hath  pre« 
fcnted,  and  the  clerk  is  inllituted  upon  that  prefentation^ 
yet  will  n.'t  fuch  collation  or  iiiTiitution  avail  the  clrrk, 
but  the  rij;ht  of  prefenting  devolves  to  the  king.  GUf:  763. 
IFa,/.  C.9    (0 

■  And  it  is  fa;d,  th^t  (his  privilege  which  (he  king  hath 
of  prefenting  by  reafon  of  tcmpc)ralties  of  a  .bifhoprick 
being  in  his  hands,  Oiall  be  extended  un:o  fuch  prefer- 
mer.is,  to  which  the  bifhop  of  cummon  right  might  pre- 
fent, though  by  his  compofition  he  hath  cransfertcd  his 
powL-r  unto  others.  And  therefore  when  the  temporalttet 
of  the  archbtfhoprick  of  York  are  in  the  king's  hands. 


(a)  See  9DbOlBron>  ii.     (^)  /^.  9.     (c)  Co,  Lit,  ^BS.  a. 

the 
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tln^  kiog  ihill  pcf  feot  to  the  df  anry  of  York,  although  by 
Gompoficion  betwixt  the  archbifhop  and  the  chapter  there*  ^ 

the  chapter  are  to  c\e6\  hinfi :  and  this,  becaufe  the  pa- 
tronage thereof  de  jure  doth  belong;  to  the  archbiOiop, 
md  bis  compofition  cannot  bind  the  kin^,  who  come*  ia 
paramount,  as  fuprenne  patron :  for  cf  the  whole  bifhop- 
rick  t  e  king  i  fupreme  patron,  although  it  be  difmembred 
into  divers  branches,  as  deans,  and  other  dignities ;  and 
of  ancient  time  all  the  biQiopricks  were  of  the  king's  gift, 
but  afterwards  the  king  gave  le^ve  to  the  chapters  to 
ckAi  yet  the  patronage  notwirhflanding  retrains  in  the 
king.     U^atf.  c.  9.     2  Roll's  Abr,  343. 

10.   Upon  promotion  of  any  perfon  to  a  bifhoprick,  the  By  tht  king  ©a 
king  bath  a  right  to  prefent  to  fuch  benefices  or  dignities,  ^flkT^lckl  ^ 
as  the  perfon  was  pofleflrd  of  before  fucb  promotion  ;  tnough 
the  advowfon  belongeth  to  a  common  perfon*     This  right 
of  prefenting  upon  promotion  by  the  king,  as  making  the 
avoidance  which  would  not  oihcrwife  happen,  did  fpring 
firoQ  tb^  pra£lice  oF  the  popes  and  is  now  an  uncon* 
nAed  right  of  the  crown ;  and  hath  been  eftablifhed  not 
only  by  long  pradice,  but  by  many  judgments  upon  full 
awi  folemn  hearings ;   and    (hat,  whether    the  churches 
aie  new  or  old,  and  how  often  foever  this  happens  fuc- 
ccftvely  by  promotions  to  bifhopricks  from  the  fame  be« 
■cfice  or  dignity :   as  was  adjudged  in   the  cafe  of  St. 
Ugriim's  and  Si,  yamis*%  {a).     Of  late,  the  great  queftion 
hath  been,  on  fuppofiiion  of  the  right,  how  far  it  is  an- 
fKredt  and  the  turn  of  the  crovin  fatibfied,  by  the  grant 
of  a  Gomroendam  to  retain  fuch  promotions,  or  any  part 
ofthem9  together  with  the  biihuprick.     Of  which  quef-* 
lion  the  frklution  hath  been,  that  by  a  commendam  for 
life,  and  for  the  time  of  continumg  in  fuch  a  biflioprick, 
Ibe  turn  of  the  crown  is  anfwered,  and  in  fuch  cafe  the 
proper  patron  (hall  prefent,    upon  death   or   tranflation; 
k|tt  itia<  the  right  of  the  crown  (ball  not  be  defeated  ;  y  a 
C9Qitnendam  granted  for  a  term  of  months  or  years,  cer- 
iMn  and  limited.     Gihf*  763  (b) 

And  this  right  of  the  crown  to  prefent  upon  promotion, 

defeats  the  right  of  any  grantee,  who  had  the  next  avoid* 

for  bis  right  was  only  to  the  next ;  and  the  next 


^  See  Cr0.  £Iix.  sty*  and  Cro.  Jac,  691.  where  rhe  mat- 
aorwasdoobtedand  argoed;  and  3  Le^,  382.  and  i  Rajm,  23. 
■fcM  k  was  decided.  The  argomenis  of  couofel  are  given  at 
Infth  »  I  Skm»er  4H,  and  441. 

U)  See  tit.  Cimmcnmuii, 
Vol.  I.  K  7  he 


1^2  WtntRtt^ 

he  cannot  have,  and  therefore  can  ba?e  none.     Gilf,  j$8m 
763.  (it) 

But  by  law  in  Ireland,  no  perfon  can  accept  a  bilbop- 

rick  there,  until  he  hath  rcfigned  al)  the  preferments  which 

he  hath  in  England :  which  preferments  heing  void  before 

the  acceptance  of  the  bifhoprick,  it  fecmeth  that  the  king 

in  fuch  cafe  (hall  lofe  the  prefentation. 

BftbekinciA       'ii.   B7  the  25  Ed.  3.  fk,  3.  c.  I.      T§mchitig  frefeni'* 

pnjudice  oi         miKts  t§  ki  made  iy  the  king^  t§  a  hmifict  §f  h§ly  churchy  nv 

aiibQwf  «  li^ht.  ^^f^*f  yggiff  ij  ^i^  fifig .  ^r  lord  the  king^  i9  the  h9momr  •/ 

G§d  and  boiy  churchy  tvil/etb  and  gramtetb^  §fthe  ajfent  •fih$  • 
"^  farliamint^  that  from  hgncefartb  be  ncr  any  §f  lis  heirs  JhaU 

n§t  take  title  te  prejent  to  any  kenrfiee  in  any  other's  right  of 
any  time  cf  his  progenitors ;  nor  that  any  prelate  cf  his  reedm 
he  hound  to  receive  any/nch  prtfentment  to  he  made ;  mor  l«  d§ 
thereof  amy  exicution\  nor  that  any  jufiice  of  the  one  place  or 
the  other  J  may  not  nor  cught  not  to  hold  plea  or  give  judgmgmi 
mpon  anyJMch  prtfentment  to  he  mode  \  hut  that  the  f aid  king  and 
bis  heirs  be  fi*-  ever  clearly  barred  of  all  fuch  prefentments  :  fav» 
ing  always  to  him  and  hi»  heirs  all  fuch  prefentments  in  another^i 
right  fallen  or  to  fall^  of  all  his  time^  and  of  the  time  to  tome. 
And  by  the  25  Ed.  3.  ft.  3.  c.  3.  Whereas  before  this 
timet  our  lord  the  king  hath  taken  title  to  prefnt  to  benefices  est 
the  fu;:ge/llon  of  many  clerks^  uhtre  the  title  hath  not  been  trsie^ 
and  by  jucb  pre/entments  and  judgments  thereupon  gsven^  the 
clerks  have  teen  reaived  by  the  crainaries  of  the  ploceSy  agaimjl 
God  and  gozd  faith ^  and  in  deprejfton  of  thtm  which  baa  gmd 
and  true  titie  to  the  [aid  benepces  ;  now  the  king  wiUetb  and 
grantcthy  thot  ot  what  time  he  fhail  make  coUation  or  prefeni^ 
mint  from  henceforth  to  ay  benefice  in  another*  s  right  ^  that  the 
title  uhereuton  he  gnundeth  himjelffkall  be  well  examined  thai 
it  be  true ;  and  nt  what  t.rce  before  juagment  the  title  be  found 
by  good  tnformation  ur.true  or  unjufl^  the  collation  or  prefrnt^ 


{a)  So  decided  Cro.  Ja.  691.  where  the  cafe  pot  io  C#.  Lit. 
3"9  a.  is  denied  10  be  law,  («&/ie.)  that  if  obc  devife  (10  the 
original  grant)  the  third  avoidaDce  acd  die,  and  the  wife  re* 
cover  the  third,  the  devifee  (hall  have  the  fourth.  Bat  this  cafe 
hath  alio  been  denied,  3  Wilf  214.  Grocers*  Ccmp.  v.  Archhp, 
of  Canterbury  \  wbere  De  Giey,  Ch.  J.  fays,  thac  prerogative 
prefeDtaiioDs  caonot  be  corfidered  as  turns;  and  therefore  a 
vacancy  the  £fih  in  fc£l,  was  decided  to  be  a  third  turo  with 
regard  to  the  patron  \^bofe  turn  it  was  to  prefeni,  ic  being,  io 
truth,  the  third  avoidance  of  which  he  could  take  advantage* 
^.  Q.  Black,  Rep.  770.  Ar.d  the  faoie  point  was  decideo  ie 
lavour  o'  the  ^ractee  cf  a  next  avoidance,  io  Cedland^-  Tromf* 
tsr^s  2  //.  B/a.  3  24.  and  imr  jned  on  a  writ  of  error,  0  T.  Rep.  439- 
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fhir§§f  maii  fiall  bi  re^altd;  and  tbe  patron^  or  tkg 
ft^^r,  wbUb  fiailjbiw  and  prevt  thi  falfi  titlt^  Jhall  bavt 
fbititfpmi  writs  $ut  of  the  chanary  as  ma?iy  as  to  bim  Jhall  bt 
modfml. 

And  by  tbe  13  R.  2.  c.  i.    ff^henas  notwitb/landing  the 
kfi  ruiUd  ftgtutt^  fimi  of  tbe  king's  prefentees,  bf  favour  of 
tie  ordistarhs^  be  infiituted  and  induced  in  benefices  of  holf 
Jbnrcb  vfstbetit  dueprocefs^  tbe  parties  not  warned  nor  called^ 
omd  Jbmetimes  taken  by  falfe  inquejh  favourably^  and  the  in- 
enmhenis  in  f neb  manner  put  out ;  it  is  ordainedy  that  thefaid 
faiuii  be  firmly  bolden  and  kept :  And  moreover  the  king,  for 
tie  reverence  of  God  and  holy  churchy  doth  will  and  grants  thae 
if  bo  frefent  to  any  benefize  that  is  full  of  any  ineumbent^  the 
frrfeniea  of  tbe  king  fl>all  not  be  received  by  tbe  ordinary  to  the 
knefiee^  till  the  king  hath  recovered  his  prefentmtnt  by  procefs 
of  tbe  Law  in  bis  own  court :  And  if  any  prefentee  of  the  king 
be  otborwife  received^  and  the  incumbent  put  out  without  duo 
ffocofs^  as  afore  isjaid^  thefaid  incumbent  Jhall  begin  bis  fait 
within  a  year  after  the  indu^ion  of  the  hinges  prefentee  at  the  leaji. 
(Or  at  any  time  after ^  at  his  wilL     4  H.  4.  c.  22.) 
12.  The  lord  chancellor,  or  lord  keeper  of  the  great  By  the  lordf 
fell  for  the  time  being,  hath  right  to  prefent  to  the  bene-  jj"2c«illi^ 
Ices  appertaining  to  the  king,  under  a  certain  yearly  value  king'saift* 
in  the  king's  books.     Gibf  763. 

Which  privilege  is  faid  to  haie  been  given  to  the  lord 
chancellor,  upon  confideration  that  be  had  many  clergy* 
■en  conftantly  officiating  under  him,  as  thofe  now  do  who 
are  flill  called  clerks  of  the  chancery,  and  were  heretofore 
(cribna  in  holy  orders.     Johnf  31. 

The  foundation  of  which  right  will  be  bed  underflood 

by  what  was  anciently  declared  in  parliament  upon  that 

kead,  in  the  rolls  of  parliament,  in  the  fourth  year  of 

£d.  3.   '*  Becaufe  it  hath  bftcn  ordained  in  times  whereof 

"  there  is  no  memory,  and  granted  by  the  progenitors 

*  of'oor  lord  the  king,  that  the  chancellors  for  the  time 

**  being  (hould  give  the  benefices  which  belong  to  the 

"  king  to  give,  taxed  at  twenty  marks  and  under,  to  the 

**  dcrks  of  the  chancery  which  have  long  laboured  in 

"  tbe  place;  which  thing  hath  been  ufed  from  the  f^id 

.**  ciae»  till  the  bifhop  of  Lincoln  wa^  made  chancellory 

**  who  in  all  his  time  gave  the  faid  benefices  to  his  o«n 

**  derkst  aod  to  other  clerks,  againil  the  will  of  our  lord 

**  the  king,  and  againft  the  ordinance  and  ufage  afore* 

:"  Cud  ;  m^j  it  pleafe  our  faid  lord  the  king  and  hi-  coun* 

**  cil  to  ordain,  that  the  chanccltius  which  (hill  be  for 

^'  the  time»  do  give  the- benefices  which  belong  10  them 

**  10  gtvfrfor  tbe  caufe  aforcfaid,  tu  the  cUrks  ot  the  faid 

1  »*  pLce, 
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*^  place,  as  it  hith  been  anciently  ufed,  and  that  thii  be 
**  done  by  election  of  the  mailers  of  the  chancery. 
<*  Anfwer:  Let  this  bill  be  delivered  to  the  king,  ind 
*<  it  like.h  the  council,  that  it  is  fit  to  command  the 
<<  chanctllor,  that  hereafter  he  give  fuch  benefices  to  the 
^*  kind's  clerks-  of  the  chancery,  the  exchequer^  and  of 
"  both  benches',  and  not  to  others."     Gihf.  764. 

Here  we  fee  that  the  privilege  extended  only  to  bene- 
fices of  twenty  marks  or  under:  but  now  ic  is  enlarged  to 
all  bentfices  of  2oK  or  under;  which  enlargement  was 
probably  made  about  the  time  of  the  new  valuation  taken 
in  the  reign  of  king  Henry  the  eighth.     Gib/,  764, 

And  it  hath  been  declared,  that  where  the  chancellor 
prefented  to  a  benefice  above  that  value,  and  the  clerk 
was  inftituted  and  induced,  and  another  obtained  a  pre- 
fentation  from  the  king,  the  fint  clerk  could  not  be  re- 
moved by  the  law ;  becaufe  the  prefentation  was  under 
the  great  feal,  and  therefore  by  the  king  (ii  law),  being 
in  his  name.  But  if  the  prefentation  had  recited  (as  is 
there  intimated  it  ought  to  have  done),  that  the  benefice 
was  under  the  value  of  20!.  it  had  been  void ;  becaufe  it 
uouM  have  appeared  upun  record  in  the  office  of  firft 
fruits,  that  the  chancellor  was  deceived  :  or,  if  the  mif- 
take  had  appeared  before  indud^ion,  the  king  might  bate 
f evoked  it,     Giif  764..     Hcb.  214. 

But  whereas  it  hiih  been  faid  {tratf  c.  9.)  that  the 
king  if  he  pleafe  may  prefent  to  fuch  livings  under  the 
value  of  20I.;  it  is  to  be  obferved,  that  the  claim  of  tne 
lord  chancellor  or  lord  keeper  for  the  time  being  is  very 
ancient;  and  that  nothing  appears  to  have  been  ever  de- 
termined, or  moved,  in  a  judicial  way,  to  the  diminu- 
tion of  that  ancient  right.  On  the  c  )ntrary,  there  is  an 
old  writ  in  the  regifter,  whch  fuppofcth  the  ri^ht  to  be 
in  him,  namely,  the  writ  di  prima  henrfic'io  ecclefij/iico  ba^ 
Sittdoi  by  which  the  king  requireth  the  chancellor  to 
grant  to  a  particular  perfcn  the  fird  benefice  that  (bail 
fall  in  the  gift  of  the  crown  which  he  will  accept;  and 
the  language  of  r^e  writ  is,  f'olumus  quod  idem  A,  adprimmm 
htti'ficium  ecdefuijlicum  [iaxatiant  m  viglnti  marcarum  excidtns) 
Vaotturum^  quod  ad  frafsntationem  ncflram  pertinuirit^  it 
quod  duxcrit  accept  an  'lum ,  prafentet  un  G  i  b  f.  7  64. 
ivheihf^ran  ,  j^  ji  fcenfieth  thai  an  alien,  who  is  a  pricll,  may  be 

fttkMtl         prefented  to  a  church.     2  Rs/i's  Abr.  34S.  {a) 

Thus 

(a)   17  Vin.   Ah.    330.     Tlie    fiippored   reafon    wa8«    that 
they  bring  fpiritual  perfons  woald  not  adhere  to  our  enemies 

in 
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Thas  in  Dr.  'Seat9H*9  cafe,  M.  8  Ja,  who  was  born  !n 
Scotland  before  the  union  of  the  two  realms,  it  was  ad- 
jadged,  that  he  was  capable  to  be  prefenced  to  a  benefice 
in  England ;  and  fo  it  was  faid  it  would  have  been,  if  he 
had  been  born  in  Flanders,  Spain,  or  within  any  other 
kingdom,  friend  and  in  league  with  the  kingdom  of  Eng- 
land I  as  the  bifliop  of  Spalati,  who  was  preferred  to  the 
deanry  of  Windfor,  and  enjoyed  the  fame.  And  it  was 
faidy  that  fuch  incumbent   might   maintain  any  adion,  ^ 

real,  perfonal,  or  mixt,  for  any  thing  concerning  the 
glebe'  or  the  poflefBons  of  the  church,  as  priors  aliens 
might  have  done :  for  although  he  be  an  alien  born  out  of 
the  king's  dominions,  yet  he  bringeth  his  a£lion,  not  in 
his  own  right,  but  in  the  right  of  his  church  ;  not  in  his 
natural,  but  in  his  politick  capacity;  and  therefore  the 
aftion  will  lie.     Hugbis^  c.  lO. 

If.  It  feemeth  that  a  deacon,  or  even  a  layman,  may  Alaymaaor 
be  prefented  ;  but  he  muft  be  made  «  prieft  before  he  *  ^<^-^* 
can  be  infiituted.  For  by  the  ftatute  of  the  1 3  and  1 4  C.  2. 
c.  ^  none  but  priefls  only,  ordained  according  10  the 
farm  and  manner  by  the  book  of  common  prayer  prefcri- 
bed,  are  capable  to  be  admitted  to  any  parfonage,  vicar- 
age, benefice,  or  other  ecclefiaftical  promotion  or  dignity 
wbatToever ;  except  only  the  king's  profeflbr  of  law  within 
the  univerfity  of  Oxford,  who  may  hold  the  prebend  of 
SUpton  in  the  cathedral  church  of  Salifbury,  although  he 
be  but  a  layman  {a). 

15.  For  a  prefentee  to  have  another  benefice,  although  Aplunllft. 
it  be  above  the  value  of  81.  a  year  in  the  king's  book*,  is 
caufe  of  refufal,  for  that  is  at  his  own  peril,  and  the 


ia  rine  of  war ;  hot  the  contrary  was  found  by  practice.  Wat/, 
€.  to.  By  13  ^.  2.  and  i  ^.  5.  <-.  7.  FreDchmen  were  difabled 
to  hsve  benefices  in  fiDgland.  And  the  words  of  lord  Coke» 
^^Imft.  338.  are,  "  Upon  coDfideration  had  of  the  (latutes 

3  JE.  a.     7  U.  4.     1  H.  $•     R%t.  Par.    6  //.  4.  nm.  48.   and 

4  K  6.  m.  ao.  if  an  alien  or  ftranger  born  be  prefented  to  a 
feraeiee*  the  bifliop  ought  not  to  admit  him,  but  may  iawfally 
lAfehim,  which  we  have  added,  for  that  the  abridgements 
€r  late  inpfeffioos  may  deceive  you." 

(«)  BeK»re  this  aQ,  if  a  layman  were  prefented,  infticuted, 
and  ndaded,  be  was  parfon  dtfaQ:  Hob,  149.  For  it  was 
Ml  Hoe  cbe  prefentment,  &c.  of  a  woman,  which  was  a  nul- 
lifcf.  as  her  incapaciiy  was  apparent.  But  be  might  be  de- 
Cr§.  Cmr,  65.  But  ads  done  by  him,  while  parfon, 
Undiag,  as  mvriagef,  leafcs,  5rc.    Cro,  £lt»,  775. 

-  Vol.  I.  •  L  former 
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former  benefice  otJy  becomes  void  in  foch  cafe;    Gid.  17f« 
ff'at/.  c.  20.  (tf ) 
Whetl^tmta      16.  No  perfon  miy  pfefenc  himrelf:  and  this  in  ac 
0i»y  prc£eot      cording  Co  the  rule  of  the  canon  hw  (b).    But  the  books  ot 
common  law  fay 9  that  though  a  patroo  cannot  prefent 
htmfelf  in  form,  yet  be  may  offer  himlelf  to  the  ordinary, 
and  pray  to  be  admitted  ;  and  that  (uch  admiffioo  may  be 
good.     But  tiie  more  legal  and  tegular  way  is,  to  mako 
over  the  right  to  fome  other  before  the  avoidance*     And 
the  fame  books  do  alfo  agree,  that  where  the  right  of  pre- 
ienting  is  vefied  in  more  perfons  than  one  Tas  in  the  cafii 
of  joint-tenants,  or  joint- executors);  a  prefentation  of  one 
of  them  aaade  by  the  reft  is  g6od.    Gikf.  794.  (c) 
WRether  the         1 7.  By  a  decretal  epifile  of  pope  Alexander  the  thirds 
fen  oest  iminc.  {(  I,  injoincd,  that  if  any  fon$  of  prejbytirs  d§  b$U  churcbts^ 
IWiLV.*  '*'    "  '"  w*'^^  thtir  fathers  didfervi  ag  parjens  or,  vicars^  wiiboid 
tfiry  otbiT  intervmng ;  ihijJhaU  k$  nmovid^  wbitbir  tbiy  wert 
t&m  in  tbt  priiJibo$d  or  not  [d). 

lybeihir  they  wore  born  in  tbi  priifbood  or  »•/]  All  the 
childrep  of  clergymen  in  the  times  of  popery  were  not  il* 
legitimate ;  for  a  prieft  might  have  had  children  before  be 
entred  into  any  orders,  or  whilft  be  was  in  the  inferior 
orders,  as  ofiiary,  acolyth,  or  exorcift.  For  albeit  the 
fubdeacon  was  charged  to  relin^uifli  bis  wife,  yet  thofe  in 
ioferior  orders  might  retain  them.  And  it  is  faid,  that 
even  prieAs  were  generally  married  to  the  women  they 
kept  in  thofe  days ;  and  though  they  kept  it  fecret,  for  fear 
of  deprivation,  fometimes  tiU  their  death,  yet  they  often 
took  care  that  fufficient  evideace  of  their  being  married 
might  appear  after  their  death,  when  they  were  out  of  the 
reach  of  (he  canon  law.     John/.  loi. 

Otho.  Ajhough  the  holy  fathers  did  fo  abbsr  the  pojfeffing 
of  tcclefiaflical  benefices  by  hereditary  rights  thai  they  forbad  the 
Jucerjfion  even  of  legitimate  children  into  their  fathers  churches  ; 


{a)  That  by  indaAion  to  a  fecood  benefice,  the  firft  is  rpfo 
faho  roided.     See  Cro,  Eliz.  601  •     Armiger  v.  HoUamd, 

{b)  X,  3.  38.  26.   13  A.  8.  14.  and  14^.  8.  2.  in  Heckar*s 

cafe.     Br,  Ab,  CorforacioMSt  34. 

(f)  Moore,  5.  Br.  Ah,  Pref  ed.  Eg*  45.  So  if  two  execu- 
tors prefent  a  third.     3  Buljlr.  43.     Amb.  101. 

{d)  X.  1.17.  II.  This  epifile  was  addrefied  to  the  archbi- 
Ihop  of  Canterbury*  and  it  is  remarkable  that  moft  of  the 
cpiflles  00  this  fubjefU'.are  addreiTed  to  Englifb  biihops,  al- 
though the  rule  is  not  obferved  here* 
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^tjimif  although  iliigitimqte^  do  prejume  to  mvadifach  churches^ 
Without  any  mtdiati  fuccejfor  :  we  do  ordain^  thai  the  prelates 
/ball  not prejumi  immedia$tly  to  injlitute  or  admit  any  juch  into 
the  henencis  whieh  their' father  %  had^  in  whole  or  in  part  \  and 
ifanyfuch  have  obtained  the  like  benefices^  they  Jhall  be  de-*' 
privid.     Athon.  47. 

fPttbout  any  mediate  fuccfjfor']   For  one  intcryening  dif« 
joints  and  breaks  the  fuccefljon.     Jthon.  47. 

In  Viholf  or  in  part2  As  to  a  portion^  or  penfion* 
Jib$m.  47. 

Peccham.  Seeing  it  is  prohibited  by  latt;^  that  without  a 
diffinfation  apofloUeal^  the  fom  of  re^lors  or  prefbyttrs  Jhall 
natfuccted  to  the  ehurches  in  which  their  fathers  did/erve  im* 
wtediatily  §r  next  before -y  and  fuch  it  nefices  are  voidy  if  tbi 
conirary  hereunto  Jhall  be  done:  we  ao  ccmmand^  that  the  pre^^ 
Uaes  Jball  make  Jlri£f  inquiry  into  Juch  vacant  churches^  and 
taki  order  therein  as  the  law  requires ;  taking  diligent  heed^ 
that  for  tbi  future  they  admit  not  any  fuch  perfons  to  the  liki 
bemjices  by, any  title  whatjoever^  that  a  way  be  not  furrepti-* 
ii^fy  opened  contrary  to  right  to  the  fuccejjion  of  ChridV 
inberitaneem     Lind.  4$. 

tyithout  a  difpenjation  apoflolical\  At  this  day,  without 
a  difpenfation  frpm  the  archbt&op  of  Canteibury,  to 
whom  the  whole  right  of  difpenfation  throughput  both  the 
Movinccs  is  transferred,  by  the  ft&tute  of  the  25  H.  8.  c.  2r. 
By  virtue  of  which  ftatute,  in  little  more  than  fifty  years 
from  the  time  of  the  relloration  of  king  Charles  the  fe- 
cund, there  ifTued  out  of  the  faculty  office  no  lefs  than 
three  hundred  difpenfations  of  this  kind,  for  the  fon.to 
facceed  the  father.     Qib[.  796. 

But  in  the  cafe  of  Stoke  and  Sykes^  M,^  2  Car.  it  was 
kdd  by  Dodder idge  and  Jones,  two  learned  judges,  that 
this  canon  was  not  received  here,     i  StiL  250. 

And  Mr.  Johnfon  obferves,  that  there  is  no  in(!ance 
Ibce  the  reformation,  of  any  clerk  deprived  for  fucceed- 
bg  his  father  without  a  difpenfation.  And  indeed  the 
gpcal  occafion  of  thofe  canons  a^ainft  the  fon's  fucceeding 
ihe&ther,  is  now  removed;  which  was  to  difcourage  the 
Mrriage  of  priefts,  as  one  may  fee  by  the  aforefaid  con- 
flilations.     JohnJ,  lor. 

18.  Though  the  patron  hath  fix^months  before  the  lapfe  wwhia  what 
iocurst  yet  it  concerns  him  not  to  delay  prefenting  till  <^°^^* 
the  fix  months  be  almoft  expired.     For  if  he  Joth  prefent 
nit  one  week  before  the  fix  months  be  ended,^jhe'ordi« 
aary  may  pretend  that  he  hath  not  time  to  examine  the 
dcfk.     Or  if  the  ordinary  refuCi^  thq  ^lerk  for  inahiilty, 
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becaufe  he  is  unlearned,  or  the  like  ;  the  patron  will  not 
have  time  to  prefent  anew  within  the  fix  months,  buf 
hpfc  may  incur,     fFat/.  c.  12.  (a) 

In  the  cafes  in  which  notice  is  to  be  given,  the  patron 
neglecting  from  year  to  year  to  prefent,  lapfe  doth  not 
incur  to  the  ordinary ;  yet  if  in  fuch  cafe  a  ftranger  doch 
prefent,  and  his  clerk  is  infticuted  and  induded,  and-  not 
interrupted  by  the  patron  until  fix  months  (accounting 
from  the  indu£\ion)  be  expired,  the  patron  is  without 
remedy  for  that  turn  :  for  that  though  he  had  not  notice 
from  the  ordinary  of  the  avoidance  (for  which  reafon  the 
ordinary  can  have  no  advantage  of  lapfe)  yet  the  indudicm 
of  the  ftranger's  clerk  \i  a  notorious  a&,  of  which  the 
patron  as  well  as  the  country  might  ^have  taken  notice. 
fTirtf.  c.  12.  {l^) 

But  if  a  hi  (hop  doih  collate  his  clerk,  either  before  he 
gives  notice  of  an  avoidance,  where  notice  is  to  be  giYen» 
or  at  any  time  within  the  fix  months  limited  to  the  pa* 
tron  to  fill  his  church,  the  patron  may  at'  any  time  after 
preient  his  citrk :  for  although  wrongful  collation  maketh 
fuch  a  plcnarty  as  (hall  bar  the  lapfe  to  the  metropolitan 
and  king,  yet  it  is  no  bar  to  the  true  patron ;  and  if  the 
bifbop  doth  admit  the  patron's  clerk,  the  other  is  out  if/i 
fa^oi  and  if  the  biOiop  will  not  admit  him,  the  patron, 
may  as  well  then,  as  at  any  time  before,  have  his  remedy 
at  law  againfl  tiie  bifliop  (r).  And  therefore  if  the  ordi- 
nary doth  collate  within  the  patron^  fix  months,  and  then 
the  fix  months  pafs,  no  prefentation  being  made  by  the 
pifron;  the  ordinary,  if  he  will  have  the  benefit  of  t 
lapfe,  muft  collate  of  new :  for  the  firfi  collation  being 
by  wrong,  xannot  by  time  become  rightful,  and  therefore 
doth  not  put  the  patron  to  his  quare  impedif,  for  that  it 
was  but  as  a  provifion  for  the  time,  and  there  ought  to 
be  a  new  a£l  before  it  (hall  be  a  good  collation,     ff^tf, 

C.    12. 

If  a  church  or  benefice  be  of  the  patronage  of  the  king, 
or  he  hath  a  right  of  preienting  thereto ;  he  ean  never 

{a)  But  per  Ld.  Hardwicke,  C.  The  preientation  te  • 
benfiecc  may  be  at  any  time  within  the  ilx  months,  and  the 
ordinary  cannot  take  tiroe  to  con/ider,  and  by  that  means  a 
lapfe  incur,  uttUyj  it  hiforjujl  caufe  ofrffm/al.  And  the  pAr 
tron  may  prefent  after  the.fix  mondia,  at  any  time  before  thp 
ordinary  collates.     tTil/hn  v.  Denni/on,  Amt.  8a« 

{J>)  Nfij,  65.     Hch.  318. 

(r)  See  TMMntW,  8. 
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lok  his  turn  to  the  ordinary,  by  his  negle£l  of  preferring 
his  clerk  thereto.  And  in  cafe  the  king  doth  not  prefent, 
all  that  the  ordinary  can  do,  'is  to  fequefier  the  profits 
of  the  church,  and  appoint  a  clerk  to  ferve  the  cuie. 
ff^aif.  c.  12.  (a) 

Alfo  a  donative  remaining  void  never  goes  in  lapfe; 
but  the  ordinary  may  compel  the  patron  to  fill  the  fame, 
hjf  eccleflaftical  cenfures.  ff^atf.  c.  12.  Unldfs  it  hath 
been  augmented  by  the  governors  of  queen  Anne's  bounty; 
for  then  it  fliall  lapfe  in  like  manner  as  a  prefentative  living. 

19.  It  is  faid,  generally,  in  all  the  books,   that  pre- wbethfritiMj 
fientation  may  be  made  either  by  virord,  or  by  writing,  be  by  word« 
If  it  be  by  word,  the  patron  muft  dechre  in  the  prefence 
of  the  ordinary:  if  by  writing,  it  is  no  deed,  but  is  in 
the  nature  of  a  letter  miffive  to  the  bifliop.     i  Itifi.  lao. 
a  R^l's  Abr.  353. 

But  where  a  corporation  aggregate  of  many  doth  prefent, 
it  mvft  be  under  their  common  fed).     Gibf*  794.. 

And  fioce  the  ftatute  of  frauds  and  perjuries  at  lead 
(a9Ci  2.  r.  i*)i.\i  is  neceflary  that  all  prefentations  fliall 
be  ill  writinj;. 

And  by  the  feveral  (lamp  ads,  it  is  implied,  that  they 
Iball  be  in  writing,  and  t>ot  otherwife ;  for  thereby  it  is 
fipafied^  that  for  evtry  Jkin  §r  piae,  cf  vellum  or  parchment ^ 
or  Jbfet  of  paper ^  upon  which  any  prtjentation  or  donation 
fMcb  fkoti  pafs  the  great  feal  ef  England^  or  upon  which  any 
toUgiion  to  be  made  by  any  archkifhop  or  other  b>fbop^  or  any 
frtfentatian  or  dofiaii.n  to  be  made  by  any  patron  whatf9e\er^ 
ef  or  U  arty  benefice^  dignity^  or  ecclefiaftical  premotimfiall  be 
i^pojfed  or  written^  Jhall  be  paid  a  double  401.  ftamf  duty  : 
Provided  that  fuch  benefice^  ^ig^^^y^  ^^  promofhn^  be  of  the 
ftarl§  value  of  10 L  or  above  in  tie  king*s  biek$  {b). 

^ut  if  under  that,  it  doih  not  feem  to  be  clear,  from 
any  of  the  faid  a£ts,  that  any  ftamp  is  neceflary;  uniefs 
kcome  under  the  denomination  of  a  noia'ial  a£l  or  of  a 
dead  {10%  being  under  fe^l):  in  either  of  which  cafes,  it 
ftill  be  on  a  5  s.  ftamp. 

10b  And  the  fame  may  be  in  this  form  :  To  the  mcjl  re-  Form  of  *he 
^mend father  in  Godj  R.  by  divine  providence  lord  archbijhop  picfsntirioo. 
j|f  Canter))ury,  primate  of  all  England  and  metropolitan: 
(if  ic  be  to  the  archbifhop  of  Terk^  the  word   [a/ifj   muft 
he  Ofliitted  :  If  to  any  other  bi(hop,  then  thus :) 


(tf)   2  Inft,  l-jy     14/^.  7.  21.     Br,  Si^J.  90. 
\b)  40i.  added  by  19  Gee.  3.  r.  66. 
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c  T0  thi  rifht  rtvirtnd  father  in  G^Jt  R-  ^^  ^A^  *f 
*  .  ■  ■  9r  in  his  abfenct  t$  bis  vicar  general  in  fpirituals^  #r 
i§  awf  gtber  perfin  havings  §r  wbe /ball  bate fnfficieni  atitb§ritf 
in  ibis  bebalf:  I  Sir  W.  P.  barenet^  true  and  und$ubted  pa^ 
iron  of  tbe  reffiry  $f  the  parijb  cburcb  of  [or,  ^ 

tbe  vicarage  of «» ■■        ]  in  tbe  county  of  ■     '         and  in  your 

diocefe  rf —  n9W  vacant  by  tbe  death  [or  reftgnatim^  or 

otherwife  as  the  cafe  ihall  be]  of  A.  b.  tbe  Uft  Jinenm^ 
bent  tbert^  do  prefent  unto  yon  C.  D.  clerb^  mafttr  of  wrti^ 
bmnbfy  requefting  that  you  will  be  pUafed  to  admit  tbe  faid 
C.  D.  to  tbe  faid  churchy  and  to  injiitut^  and  caa/e  bim  to  bo 
induced  into  tbefame^  with  all  its  rights  members  end  ap'^ 
purtejtances^  and  to  do  and  execute  all  other  things  in  this  be^ 
half  which  JhaU  belong  to  your  epifcopal  oj^ce.  In  witnefs 
whereof^  I  have  hereunto  fet  my  hand  andjealj  tbe        ■    day 

if '  in  tbe  year 

Which  being  made  in  this  form,  if  the  bifliop  be  in- 
hibited, or  the  fee  voided,  before  inftitution  is  bad  frooi 
the  immediate  bifliop;  yet  the  prefentation  is  good  to  the 
metropolitan,  or  other  guardian  of  the  fpiritualtiet. 
Watf.  c.  15. 

If  a  corporation  in  prefenting  doth  miftake  the  name  of 
their  foundation,  the  prefentation  is  void ;  therefore  when 
a  provoft  did  prefent  by  the  name  of  the  provoft  of  tbe 
queen  in  Oxon,  whereas  it  (hould  have  been,  aula  fcbo* 
larium  regin^  de  Oxon^  according  to  the  foundation  ;  it 
was  adjudged,  that  by  reafon  of  the  omiffion  of  the  word 
fcboUriumy  feveral  prefentations  did  not  make  an   ufurp* 
ation,  becaufe  the  prefentatiors  were  void.    M.  8  ^a.  Dr. 
j/yry  v.  Sir  Richard  Lovelace.    Watf,  c.  20.     Bulft.  91. 
Vbether  it  msy      21.  Prefentation  though  duly  made  in  all  refpeds,  may 
be  revoked.        be  revoked^  or  varied.     As  to  the  power  of  revocation^  the 
general  dodrine  of  the  books  feemeth  to  be,  that  none  but 
the  king  can  revoke :  which  he  may  do  at  any  time  be- 
fore indudion  ;  as  he  may  a)fo  prefent  a  fecond  clerk,  and 
fuch  prefentation  (hall  be  a  good  repeal  of  the  firft,  efpe- 
cially  if  care  is  taken  to  free  it  of  all  fufpicion  of  be- 
ing obtained  by  fraud  in  deceit  of  the  king,  by  making 
exprefs  mention  of  the  firft  prefentation.     In  like  man- 
ner, if  the  king  dies  before  the  indu£lipn  of  his  clerk, 
this  is  faid  to  be  a  revocation  in  Uw.     And  the  geneial 
confequence  of  a  right  to  revoke  in  any  cafe  is,  an  obli* 
gation  upon  the  biQiop  not  to  admit  2g«in(l  fuch  revoca- 
tion upon  pain  of  being  a  difturber.  Gibf  795.  fVatf  c.  ao. 
But  It  doth  not  feem  to  be  clearly  (eitird,  that  a  com* 
mon  peifon  alfo  may  not  revoke  a  prefntation,   before 
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atfrniffioDi  and  inftltution  thereupon.  And  in  the  cafe  of 
SuJtt  2nd  Syhs^  Af.  3  C^^.  Dodderidge  faid,  that  the  ci- 
vilians affirm,  that  a  lay  patron  cannot  revoke  his  pie* 
ien ration,  but  he  may  cumuhndo  vartare^  and  fo  the  or« 
tfinary  (hall  have  ele^ion  to  inftitiite  which  of  them  he 
will,  but  that  a  fpiritual  perfon  cannot  vary  at  ail-;  "but  he 
faid,  that  by  the  common  law,  without  queftion,  a  patron 
may  rcvol^his  prefentatioH'     Latch.  I9r. 

And  wfflft  i»  faid  in  the  books  that  the  king  only  can 
revoke,  feemeth  to  intend  afttr  infiitutiony  the  church  not 
being  full  againft  the  king  until  the  indufiion  ;  but  after 
tnlKtution  it  is  certain  a  common  perfon  cannot  revoke^ 
it  being  then  too  late,  the  church  being  full,  with  refpeA 
to  him,  'by  the  inftttution. 

As  10  the  power  of  varying,  it  is  agreed  on  all  hands, 
tbat  this  may  be  done  by  a  common  perfon  ;  that  is,  after 
ime  clerk  hath  been  prefenred,  he  may  (before  admifiion 
given)  prefent  another ;  but  with  this  diiFerence  from  a 
ftvocation,  that  where  a  patron  doth  thus  vary,  cumu* 
hndo,  the  ordinjtry  may  chufe  and  admit  whic^  of  the 
clerks  he  pieafeth.     Gi^f.  795.     U^atf.  c.  to. 

But  this  power  of  varying  belongs  to  laymen  only,  and 
not  to  eccldSlaftical  perfons  cf  any  kind  ;  becaufe  they  are 
liippofed  in  law  to  be  competent  judges  of  the  fufficiency 
of  the  perfon,  and  do  therefore  proceed  by  judgment  and 
eleAion ;  and  whoever  elefls  an  unfit  perfon,  is  ipfo 
jnre  deprived  of  the  power  of  cle£Ung.  Gibf.  795.  JVatfm 
c  ao.  {a) 

IL   Examination. 

f.  It  is  very  well  known,  that  in  the  fettlement  of  oHpnal  ri^t 
dui  church  of  England,  the  bifhops  of  the  feveral  diocefes  of  cxanijiatHm 
\mA  them  under  their  own  immediate  care ;  and  that  \hey  '"  *^ 

Ittd  the  clergy  living  in  a  community  with  them,  whom 
Ihey  fent  abroad  to  feveral  parts  of  their  diocefes,  as  they 
fcw  occafion  to  employ  them  ;  but  that  by  degrees,  they 
Ibond  a  neceffity  of  fixing  prefbyters  within  fuch  a  com- 
ftft,  to  attend  upon  the  fervice  of  God  amongft  the  ia- 


(#)  This  diftinflion  between  laymen  and  ecclefiaftical  per- 
ftksis  10  be  found  in  the  decretal  of  Gregory,  3.  38.  24.  and 
htLkui,  215.  If  a  layman  prefent  two  juifich  ifr/co/>i  relim^ 
^madmm  ffii  if  n  college  or  ecdefiafticai  perfon  prefent  iW9, 

.  ^m  friwr  tfi  umfwejurt  fotior  tjji  vldttur. 

X»  ^  habitants  \ 
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habitants;  that  tbefe  prccioAi,  which  are  fince  called 
pariibcs,  were  at  firft  much  larger;  that  whco  lords  of 
manors  ueie  inclioed  to  build  churches  for  their  own 
conveniences,  ihey  found  it  neceffiry  to  make  fome  en- 
dowments, to  oblige  thofe  who  officiated  in  their  churches 
to  a  diligent  attendance:  that  upon  ihis,  the  feveral  hi- 
ihops  were  very  well  content  to  let  thofe  patrons  have 
the  nomination  of  perfoas  to  thofe  churches,  provide^ 
they  were  fatisfied  of  the  fitneG  of  thofe  firfons,  and 
that  it  were  not  deferred  beyond  fuch  a  limited  time.  So 
that  the  right  of  patronage  is  really  but  a  limited  truft ; 
and  the  biuops  are  fiill  in  law  the  judges  of  the  fitneis  of 
the  perfofis  to  be  employed  in  the  leveral  parts  of  their 
diocefes.  But  the  patrons  never  had  the  abfoluite  difpofj^ 
of  their  benefices  upon  their  own  terms ;  but  if  they  did 
not  piefent  fit  petlbns  within  the  limited  time»  the  c^re  of 
the  places  did  return  to  the  bi(hop,  who  was  then  boimd 
to  provide  for  them,     i  SiilL  309. 

And  by  the  fiatute  of  Articuli  cleri.  9  Ed.  a.  ft.  i. 
c.  13.  it  is  ena6)ed  as  foUowcth  :  It  is  difitid,  tbot  fpirit" 
ual  pcrfons^  uhom  our  b*  d  the  king  duh  prefttU  tint§  bem^fius 
of  thi  church  (if  the  bijbzp  will  met  admit  th^m^  iitber  fir 
laJt  of  learnings  or  fir  ubn  caufe  reaftmabli)  may  not  bo  out" 
dor  the  examination  of  lay  per/ens  in  the  cafii  aforefaid^  as  it 
is  now  attemptid^  contrary  to  the  decrees  canonical \  but  that 
they  may  fue  unto  a  fpiritual  jud^e  for  remedy^  as  right  JJsaU 
require.  The  anfwer  :  Of  the  ability  tf  a  parfon  prefeutod 
w:t3  a  lenefice  of  the  churchy  the  exam- nation  belongetb  to  a 
fpiritual  judge \  fo  it  hath  bien  ufid  heretofore y  end  Jhall  bo 
htrcafter. 

Of  the  ability  of  a  parjon  frefented]  Dc  idoneitate  pcr- 
fon2 :  So  that  it  is  required  by  law,  that  the  perfon  pre- 
fented  be  idonea  perfona  \  for  fo  be  the  words  of  the  king's 
writ,  preejentort  idomam  ferfonam.  And  this  idoneitas  coiu 
fifleth  in  divers  exceptions  againil  perfcns  prefented : 
J.  Conceining  the  perfon,  as  if  he  be  under  age,  or  a 
layman.  2.  Concerning  his  converfjtion,  as  if  he  be  cri- 
minous. 3.  Concerning  his  inability  to  difcharge  his 
paftoral  dcty,  as  if  he  be  unlearned,  and  not  able  to  feed 
his  flock  with  fpiritual  food.     2  Infl,  631. 

And  the  examination  of  the  ability  and  fufficiency  of 
the  perfon  prefented  belongs  to  the  bifhop,  who  is  the 
ecrlcriadical  judge  ;  and  in  this  examination  he  is  a  judge^ 
and  not  a  minifltry  and  m^y  and  ought  to  refufe  the  per- 
son piefcnted,  if  he  be  no;  idoma  tcrjona.^  2  Inth  63'. 

.       The 
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Tbi  ixmrnnatim  heUngith  i$  q  J^iritual  judgi^  And  yet 
in  (omt  cafes,  notwithftanding  this  ftatute,  id^neitas  pir^ 
fmm  (bail  be  tried  by  the  country,  or  elfe  there  (hould  be 
•  failure  of  juftice,  which  the  Uw  will  noc  fuffer :  as  if 
the  inability  or  infufficiency  be  alleged  in  a  man  that  \& 
dead,  this  cafe  is  out  of  the  flatuie :  for  in  Aich  cafe  the 
bifliop  cannot  examine  him  $  and  confequemly,  though  the 
matter  be  fpiritual,  yet  (ball  it  be  tried  by  a  jury ;  and 
tbc  court,  being  affified  by  learned  men  in  that  profeffioi^ 
may  ioftrud  the  jury  as  well  of  the  ecdefiaftical  law  in 
that  cafe,  as  they  ufually  do  of  the  common  law.  2 
Inft*  632. 

Ami  fo  it  hath  betm  ufid  Ureffori]  So  as  this  aA  is  t  de- 
clamtfon  of  the  common  law  and  cuftom  of  the  realm. 
%  Imft.  632. 

2.  By  a  conft  if  ution  of  archbi(bop  Langton:  /iF^  A  nr- Time  for  »«• 
jm%  that  if  amy  iue  bg  canoniioUy  preftntid  taa  churchy  nni/iiiiiMdoB. 
ther€  bi  no  opppfitim  j    the  bijbop  flndl  not  dilaj  to  admit 
bm  kngiT  than  two  months^  providtd  he  be  fiiffiaaaU    Lind. 
138.  215. 

But  by  Can.  95.  Albnt  by  femur  tonftitntions  of  the 
Annb  af  England^  every  bijhop  iath  had  two  months  fpace  to 
inquire  and  infnm  himfelf  of  the  f*^dtncy  and  qualitiet  of 
aoery  m'mtfler^  after  he  hath  bten  prejented unto  him  to  be  inm 
JUMedinio  any  benefice^  ytt  for  the  avoiding  of  feme  inednve^ 
niencMft  we  do  newabridgt  and  rednce  the  f aid  two  months  nnio 
e^i  and  twenty  days  ^only.  In  refpeSi  of  which  abridgment 
W€  do  or  do  in  and  appoint^  that  no  double  quarrel  Jhail  hereafter 
be  granted  out  of  any  of  the  archbtjhop^s  courts^  at  tbefuit  of 
qof  minifltr  whatfoever^  except  he  JhaUfirfl  take  his  perfonal 
omh^  thai  the  faid  eight  and  twenty  days  at  the  ieafi  are 
enpired  after  hefirft  tendered  his  prefentation  to  the  bijbop^  and 
tkaft  be  refyfed  to  grant  him  infiiiution  thireupan ;  or  Jhall 
m^Sr  into  bonds  with  fuffiAtnt  fureties  to  prove  the  fame  to 
ieJofuei  ttnder  pain  of  Jufpetfjion  of  the  grantor  thereof  from 
iba  etteenifOH  0/  his  office  for  half  a  year  toties  quotics,  /•  be 
'^dmomued  by  the  Jaid  archbijbopy  and  nuUtty  of  the  double 
qtmrrel  aforefaidjo  unduly  procured^  to  all  intents  and  pur* , 
JldSf  what/oever.  Always  trcvided^  that  within  the  find 
asgbt  etnd  twenty  days^  the  bijhop  Jhall  not  in/iitute  any  other 
m  eba  prejudia  of  the  jaid  party  htf^re  frejtnted^  fub  pcena 
miHiutif. 

Euefy  bijhop  hath  had]  The  canon  mentions  bi(hop8 
opiy,  bccaufe  inft  it  ution  belongeth  to  them  of  common 
rig^t  ;  but  it  mud  alfo  be  underflood  to  extend  to  others, 
who  h4ve  tbit  right  by*  privilege  or  cuftom^  as   deans, 

deans 
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'  deans  and  chapters,  and  ethers  who  have  peculiar  juriT- 

didions.  Concerning  whom  it  bath  heen  unanimoufly 
adjudged,  that  if  the  archbi(bop  (hall  give  inftirutioii  to 
any  peculiar  belonging  to  any  ecclefiaftical  perfon  or  body, 
it  is  only  voidable ;  becaufe  they  being  not  free  frono  his 
jurifdidion  and  vifitation,  the  archbifhop  (ball  be  fuppofed 
to  have  a  concurrent  jurifdiSion,  and  in  chb  cafe  only  to 
fupply  the  defeats  of  the  inferiors,  till  the  contrary  ap- 
pears. But  if  the  archbilhop  grant  infiitution  to  a  pecu- 
liar in  a  lay  hand,  it  is  null  and  void :  becaufe  he  can 
have  no  jurifdidion  there.     6/^^804.  («} 

7#  infuin  and  inform  him/iif]  In  anfwcr  to  an  objedion 
made,  diat  the  biOiop  ought  10  receive  the  clerk  of  him 
that  comes  'firft,  oiherwife  he  is  a  difturber ;  Hobart  faith* 
the  law  is  contrary  :  for  as  he  may  take  competent  time 
to  examine  the  fufficiency  and  fitnefi  of  a  clerk,  fo  he 
may  give  convenient  time  to  perfons  interefted,  to  take 
knowledge  of  the  avoidance  (even  in  cafe  of  death,  and 
where  notice  is  to  be  taken,  and  not  given)  to  prcfeot 
their  clerks  to  it.  Agreeable  to  what  is  held  elfeA-here, 
that  it  was  a  good  pfea  for  the  ordinary,  and  no  refufal 
of  the  clerk,  that  the  ordinary  having  other  bufinefs,  com- 
manded the  clerk  to  come  to  him  afterwards,  to  be  ex- 
amined |  and  that  the  clerk  not  returning,  and  the  fix 
months  paffing,  the  ordinary  was  well  intitkd  to  the  lapfe, 
Giif,  804,  805.  3  Liofi.  46.  (t) 
MtBBcr  of  ei-  3-  C^^»  39.  N$  bijhop  Jhall  infiitute  any  to  a  hemfice^  who 
bath  bun  ordained  by  any  otbtr  bijb:>p,  except  he  firfl  ftttiv  unto 
him  bis  Utter  $  of  orders  \  and  bring  bim  a  fttffictent  teflimomy 
of  bis  former  gosd  life  and  behaviour  j  if  the  bijhop  jhall  requirt 
it ;  end  laftly^  /ball  appear  upon  dui  examination  to  be  worthy 
of  his  minifiry. 

Except  bo  frjljhew  unto  him  his  letters  of  orders']  And  by 
the  13  &  14  C.  1.  c.  4.  No  perfon  (hall  be  capable  to 
be  admitted  to  any  parfonage,  vicarage,  benefice,  or  other 
ecclefiaftical  promotion  or  dignity  wbatfoever,  before  fuch 
time  as  he  fhall  be  ordained  prieft. 

yfnd  bring  afufficient  tefiimony  >  of  his  for wur  good  life  atod 
behavicur]  By  the  ancient  laws  of  the  church,  and  parti- 
cularly of  the  church  of  England,  the  four  things  in 
which  the  bilhop  was  to  have  full  fatis^idion  in  order  to 
inftitution,  were  age,  learning,  behaviour,  and  ordcrr. 
And    there  is   fcarce  any  one  thing    which   the  ancient 


(#)  3  Lev.  a  I  a.  (i)  J£»b.  317. 
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canons  of  the  church  more  peremptorily  forbid,  than  the 
adonitting  clergynif  n  of  one  diocefe  to  exercife  their  func* 
tion  in  another  without  Hrft  exhibitinsr  the  letters  tefli- 
Bonial  and  commendatory  of  the  bifhop,  by  whom  they 
were  ordained.  And  the  conftitutions  of  the  archbifhops 
Reynolds  and  Arundel  (hew,  that  the  fame  was  the  knowa 
bw  of  the  Engliih  church,  to  wit,  that  none  Ihould  be 
admitted  to  officiate  (not  fo  much  as  a  chaplain,  or  cu* 
rate)  in  sny  diocefe  in  which  he  was  not  born  or  or- 
dained, unlefs  he  bring  with  him  his  letters  of  or- 
ders,  and  letters  commendatory  of  his  diocefan.  Gibf. 
806.  (a) 

Nocwithftanding  uhich,  in  the  cafe  of  Palmes  and  the 
biibop  Of  Peter  brought  7^  33£^-  On  a  quare  impedit 
brought  againft  the  bifliop,  the  bi(hop  pleaded  that  he 
demanded  of  the  prefentee  of  the  plaintiff  to  fee  his  let- 
ters of  orders,  and  he  would  not  (hew  them ;  and  alfo 
be  demanded  of  him  letters  miffive  or  teftimonial,  tefli- 
fying  hit  ability;  and  becaufe  he  had  not  his  letters  of 
orders,  nor  letters  miffive,  nor  made  proof  of  them  other- 
wile  to  the  bifhop,  he  defired  leave  of  the  bi(hop  to  bring 
the.n  ;  and  he  gave  him  a  week,  and  he  went  away,  and 
came  not  again,  and  that  the  fix  months  pafled,  and  be 
collated  by  lapfe.  And  upon  demurrer,  it  was  adjudged 
for  the  plaintiff;  for  that  thefe  were  not  caufes  to  ftay 
the  admittance,  and  the  clerk  is  net  bound  to  (hew  his 
fetters  of  orders  or  miffive  to  the  bi(hop,  but  the  bifhop 
nuft  try  him  upon  examination  for  one  and  other.     Cro. 

fiSx.  241-  W 

Which  moft  of  the  books  take  notice  of  as  a  pretty 
hard  cafe,  and  in  which  perhaps  the  bifliop^s  taking  advan- 
tage of  the  lapfe  might  be  fome  part  of  the  confideration. 
And  thefe  words  of  the  canon  (whtrh  was  made  not  many 
jcars  after)  feem  to  have  fome  reference  or  rctrofped  to 
Ibat  determination. 

But  It  is  to  bb  obferved,  firft,  a*  to  the  letters  of  or- 
dcfSv  that  it  was  only  adjudged  not  to  be  necefT^ry  to 
produce  the  very  letters  of  orders ;  for  they  might  be 
lofty  and  proof  thereof  might  otherwife  be  very  well  made 
pQtn  the  regiflry  of  the  bifliop  viho  ordained  the  clerk  ; 
or  cl(e  it  would  follow,  that  every  clergyman  whofe  let- 


{a)  Ljmd<w,  139. 

{hi)  And  per  Amder/on,  the  biihop  ipay  examine  him  open 
Atbj  if  he  hath  orders  or  not.     |  Leon.  230.  S.  C. 

tcrs 
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ters  of  orders  ire  loft,  or  confufned  bj  fire  or  other  accw 
dent,  would  be  iocapible  10  be  adoiitied  10  a  beocficf. 
And  as  to  the  letters  teftimooiAl ;  the  bilhop  charged, 
that  be  did  not  bring  fiich  letters  t^^fyini  ^'  Miity^  which 
the  court  feeoieth  to  have  underftood  of  his  ability  as  to 
learning,  of  which  without  doubt  the  bifliop  muft  jud|jlB 
upon  examination ;  but  the  biOiop  ought  to  hive  fet  fbrtht 
that  he  did  not  produce  letters  miAve  or  ceffimoniJ  of  his 
good  hfe  and  behaviour. 

tfbis  mnijiry]  As  to  the  matter  of  learning,  it  hath  been 
particularly  aliowed,  not  only  by  the  courts  of  the  king's 
bench  and  common  pleas,  but  alfo  by  the  high  ooart  of 
parliament,  that  the  ordinary  is  not  account:  *V^  to  an? 
temporal  court,  for  the  meafures  he  takea,  o^  the  rotes 
by  which  he  proccecfs,  in  examining  and  judging  (only 
he  muft  examine  in  convenient  time,  and  refufe  in  coo-' 
venient  time) :  and  that  the  clerk's  having  been  ordained 
(and  fo,  prefumed  to  be  of  good  abilities)  doth  not  take 
away  or  diminilh  the  right  which  the  ftatute  above  re* 
cited  doth  give  to  the  bilhop  to  whom  the  pfcfentatioo 
is  mide,  to  examine  and  judge.  Gihf,  807^^  Simo.  88. 
4Af«^  134.     3^/1/.  311. 

In  the  cafe  oi  Albany  and  the  bi(hop  of  St.  ^fipi^  T. 
27  Eli%.  the  want  of  knowledge  in  (he  Welfii  tongue, 
was  4iec  tared  to  be  a  good  caufe  of  refufal,  where  the 
fcrvice  was  to  be  pcrfoimed  in  that  language;  as  render* 
iri^  the  clerk  uncapable  of  the  cure:  nor  did  it  avail  to 
aiiegc,  that  the  language  might  be  learned,  or  that  tbe 
part  of  the  cure  he  was  uncapable  of  might  be  diCcharged 
by  a  curate.     Cihf.  807.   (n) 

The  law  h  the  f^me,  if  the  perfon  prefented  doth  not 
underRandthe  Engli(h  tongue;  for  in  fuch  cafe  the  bifliop 
may  refufe  him  for  incapacity.     If^otf.  c.  20.  (^J 

Where  there  is  a  mixtuie  of  divers  languages  in  any 
place,  theVule  of  the  canon  law  is,  that  the  perfon  prefented 
do  uniieriland  the  feveral  languages.     GikJ.  807.  [c) 

III.  RefufaU 

Ci(/c3  of  re*         I.  The  moft  common  and  ordinary  caufe  of  refufal  is 
fu'ul.  want  cf  learning. 

But  there  are  alfo  many  othsr  caufes  for  which  a  clerk 
prefented  may  lawfully  be  refufed ;  as,  if  he  be  perjured 

(•)  C«.  £//«.  119.       (*)  /fe*.  148.       (r)  A'.  1.  31.  14.- 
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before -a  It  wful  judge;  or  if  he  be  an  heretick  or  fchir- 
matick  $  or  irreligious ;  or  (as  is  faid  in  the  old  books) 
if  he  is  t  battard,  and  not  difpenfed  withal ;  or  if  he  is 
wichin  age;  or  if  he  or  his  patron  be  excommunicated 
for  the  fpace  of  forty  days ;  or  if  he  be  outlawed ;  or 
gvilty  of  forgery ;  or  hath  committed  ftmony  in  the  pro- 
curing of  the  prefentment  he  bring*,  or  of  another  pre* 
fentment  to  a  former  benefice ;  or  hath  committed  man- 
llanghter,  that  is,  if  he  be  attainted  thereof,  and  not  par- 
doneid ;  and  it  is  faid,  that  the  ordinary  may  refufe  a 
•lerk  upon  his  own  knowledge  for  an  offence  committed 
by  htm,  which  is  a  good  caufe  of  refufal,  although  he  be 
aoc  oonfiAed  thereof  by  the  law  ;  and  this  fli«ll  be  tried 
by  3ae,  whether  it  be  true  or  not :  and  generally,  ail  fuch 
as  are  fuiScient  caufes  of  deprivationi  are  alfo  fufficienC 
caufet  of  refurai.     ff^atf.  c.  20. 

2.  If  the  clerk  refufcd  be  the  prefentee  of  a  biihop,  i^otite  to  the 
or  other  ecclefiaftical  patron ;  the  ordinary  is  not  bound  j"!'!^"  ^^  '^ 
to  give  notice  of  the  refufal :  or  tf  he  fliould  do  it,  fuch 
patron  can  nerer  revoke  nor  vary  his  prefentation,  by 
prefeoting  one  afterwards  that  is  better  qualified,  without 
the  ordinary's  confent ;  the  law  fuppofing  him  that  is  a 
fpiritiial  peifon,  to  be  capable  of  chufing  an  able  clerk: 
and  ib  lapfe  may  come  to  him  unavoidably^  if  the  clerk 
firft  prefented  be  ju(Uy  refufed.  But  if  the  clerk  prefehted 
-  be  the  prefentee  of  a  lay  patron,  and  be  refufed  by  the 
ordinary ;  the  ordinary  in  mod  cafes  is  bound  to  give  no* 
tice  to  the  patron  of  fuch  refufal :  for  if  in  fuch  cafe  no 
nbdce  19  given,  no  lapfe  can  run,  though  no  other  clerk  be 
prefented  ;  nor  if  notice  be  given,  unlels  upon  trial  the 
derk  was  jufily  refufed  {a).  But  if  a  clerk  prefeiHed 
be  for  good  caufe  refufed,  and  notice  thereof  be  in  due 
fine  and  manner  given  to  the  patron,  and  no  other  clerk 
he  prefented  in  time;   lapfe  doth  run  to  the  ordinary. 

WiBtf.   C.   12. 

In  the  cafe  of  Hele  and  the  bifhop  of  Exeter^  M,  3  /F. 
it  was  faid  by  the  court;  that  if  the  ordinary  refufe  be- 
qpufe  he  is  criminous,  he  need  not  give  notice  of  the  re* 
fiifal ;  for  the  crime  is  as  much  in  the  cognizance  of  the 
paivon  as  of  the  bifhop;  but  if  he  refufe  becaufe  illiterate, 
he  muft  give  notice,     2  S^^^f.  539. 

And  in  general,  lord  Coke  fays,  if  the  caufe  of  refufal 
be  for  default  of  learning,  or  that  he  h  an  heretick,  fchif- 


(tf)  14  H,  7,  21.    Br*  Atf,  ^  Imp,  ^, 
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maticky  or  the  like,  belonging  to  the  knowledge  of  et'* 
ddiafticil  law,  there  the  ordinary  muft  give  notice  there- 
of to  the  patron  ;  but  if  the  caufe  be  tempori),  as  felony^ 
or  homicide^  or  oiher  temporal  crime,  or  if  the  difabtlity 
grow  by  any  ad  of  parliament9  or  other  temporal  law, 
there  no  not4ce  need  to  be  given^  unlefs  notice  be  pre* 
icribed  to  be  given  thereby.     %  I/tJi.  631. 

But  in  the  cafe  of  the  King  and  the  bi(bop  of  Hirefmrd^ 
where  the  rcfufal  was  of  a  common  dunltard  and  com« 
mon  iWcarer,  who  was  prefented  by  the  king,  and  it  was 
argued  that  in  this  cafe  no  notice  need  to  be  given,  be* 
caufe  nullum  ttmpus  occmrrit  regi^  and  no  lapfe  could  incur 
if  he  did  not  prefent  again  within  the  fix  months;  yet 
the  court  refolved,  that  thd  plea  was  badj  for  wani  of 
notice  alleged*     Gihf,  807.     Comyns^  358. 

At  lead  in  all  cafes  it  is  fair  and  equitable»^  to  give 
notice  to  the  patron  of  the  refufal,  whatever  the  caufe 
may  be;  for  it  is  very  poffible  that  the  perfoa  pre« 
fented  may  be  many  ways  unfits  and  the  patron  nol 
know  it. 

And  it  is  not  enough  that  the  bifliop  barely  give 
notice  of  his  refufal,  unlefs  he  alfo  fignify  the  caufe  of 
it.  For  although  the  bifbop  is  judge  in  the  examioatioOf 
yet  inafmuch  as  the  proceedings  of  the  bilbop  are  not  of 
record,  the  caufe  of  refufal  is  traverfable;  and  if  it  bt 
traverfcd,  and  the  party  refufed  be  living,  this  fhall  be 
tried  by  the  metropoiiun  ;  and  if  he  be  dead,  this  ihall  be 
tried  by  the  country.     5  Co.  58. 

And  fuch  notice  ought  to  be  given  with  as  much  fpeed 
as  conveniently  may  be ;  and  therefore,  where  the  ordi- 
nary  delayed  to  give  notice  to  the  patron  for  the  fpace  of 
twenty  two  days,  it  was  held  that  the  notice  was  infuflt* 
cient,  and  that  therefore  the  bifbop  (hould  have  no  advan* 
tage  by  lapfe.     fVatf.  c.  20.  (a) 

And  notice  is  to  be  given  in  fuch  cafes  to  the  perfoa 
of  the  patron,  if  he  be  within  the  county  where  the  churc|i 
is  at  the  time  of  the  giving  thereof;  other  wife  it  is  to  be 
^iven  to  him  by  an  inilrument  in  writing,  afluced  to  the 
door  of  the  church  to  which  the  clerk  was  prefented ; 
but  if  notice  be  given  by  fuch  inflrument  as  aforcfaid, 
before  the  patron  be  inquired  after,  and  a  return  made 


{a)  Cro,  Eliz,  1 19.  where  the  caufe  of  refofal  was,  that 
the  prefer. tee  could  oot  fpeak  Welch,  the  ferrice  of  the 
charch  being  In  that  tongue,,  and  held  a  good  caufe. 
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chat  ht  is  not  to  be  found  within  the  county/  fuch  notice 
is  oot  good,     ff^atf.  c.  20.  {a) 

When  the  bi(hop  hath  given  notice  of  his  refufal  of  t 
clerks  this  doth  not  give  the  patron  a  longer  time  to  pre- 
fent  in,  than  he  had  before.  For  if  the  church  be  fa 
void,  that  the  bifiiop  is  not  bound  to  give  the  patron 
notice  of  the  avoidance,  the  patron  muft  prefent  his  fe« 
cond  clerk  (if  he  think  hia  firft  prefentation  to  be  juftly 
refufed)  within  the  fix  months,  accounting  from  the 
time  the  avoidance  happened.  But  if  the  church  be  void 
by  fuch  means,  as  that  the  fix  months  do  not  run  with* 
oot  due  notice  to  the  patron  of  the  avoidance,  and  the 
patron  doth  prefent  his  clerk  before  the  ordinary  hath  given 
him  any  notice  thereof;  if  the  ordinary  doth  refufe  his 
clerk,  and  give  notice  of  his  refufal,  yet  the  patron  (as 
It  feemeth)  hath  fix  months,  accounting  from  the  notice 
of  the  biQiop's  refufal,  to  make  his  fecond  prefentment 
ID,  ^before  lapfe  can  incur.  But  if  the  bifhop  had  given 
notice  of  the  avoidance  before  the  patron  prefentcd,  and 
then  he  refufeth  the  patron's  clerk  for  jufi  caufe,  and  doth 
give  notice  thereof,  the  patron's  fix  months  are  to  be  ac- 
counted from  the  firft  notice,     ff^atf.  c*  20. 

If  the  bifliop  refufe  a  clerk  for  infufficiency,  and  the 
patron  prefents  another,  and  the  bifhop  admits  the  firfty 
he  is  a  difiurber;  for  having  once  refufed  him  for  infuffi- 
dency,  he  cannot  afterwards  accept  him.     Giif.  807. 

3.  When  the  biOiop  doth  without  good  caufe  refufe,  R«ne^y^»he 
or  unduly  delay  to  admit  and  inftitutea  clerk  to  the  church  5„',^'*^u[refJ*^ 
10  which  he  is  prefented,  the  clerk  may  have  his  remedy  in  (h«  fpirituai 
ag^inft  the  bifhop  in  the  ecclefiaftical  courts  as  the  patron  court. 
may  in  the  temporal  court  (^). 

This  remedy  the  clerk  may  have  before  the  ordinary 
to  whom  appeals  are  to  be  made,  by  the  way  of  a  duplex 
querela;  that  is  to  fay,  if  a  bifhop  doth  rtfufe,  then  be- 
fore the  archbiibop  in  his  court  of  appeals ;  if  an  arch* 
liiihop  doth  refufe,  then  before  the  delegates. 

And  if  the  bi(hop  doth  admit  the  clerk,  <Mid  then  doth 
refufe  to  infiitute  him  ;  the  clerk  may  have  the  fame  re- 
medy againft  the  ordinary,  to  inforce  him  to  do  his  duty  : 
that  is,  the  clerk  prefented  having  exhibited  his  prefenta- 
tion to  the  bilhop,  or  to  his  vicar  general  (having  power 
loinftitutej,  and  being  refufed  or  unjuftly  delayed,  and 


(a)  Dj.  ^27.  6,     3  Leon,  ^j.    Cr»»  £/i8.  1 19. 
\if)  See  9Wol9fonj  14. 
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complaining  to  the  judge  of  appeals  thereof;  the  judge  U 
wont  to  write  to  the  bifliop  in  form  of  law,  and  inn  writ- 
ing they  call  a  duplex  querela. 

This  duplex  querela  is  to  contain  a  monition  to  dtf 
bifliop,  or  to  his  vicar  general  (having  power  to  give  in- 
ftitucion)  chat  within  a  certain  time,  as  within  nine,  or 
fometimes  fifteen  days,  he  admit  the  part?  complaining ; 
and  alfo  a  citation,  whereby  the  bifhop  may  be  cited  lo 
appear  by  himfelf  or  proAor  at  a  day  after,  in  cafe  be 
doth  not  inftitute  as  afore fatd,  to  fliew  caufe  why,  by 
rcafon  of  his  negledl  cf  doing  jufiice,  the  right  of  inflt- 
tution  is  n>  t  devolved  to  the  fuperior  judge.  It  is  aHb 
expedient,  that  the  fame  duplex  querela  do  contain  an 
inhibition  to  the  biihop  and  to  fuch  vicar  general  as  afore- 
faid,  that  nothing  be  done  by  either  of  them  pending  ihe 
fuit,  to  the  prejudice  of  the  party  complaining. 

The  clerk  refofed,  having  obtained  from  the  proper 
judge  a  duplex  querela,  is  to  take  care  that  fome  perfiid 
fufficiently  learned  for  that  purpofe,  do  admooiOl  the 
bifliop  to  admit  him  and  to  do  juftice,  within  the  time 
mentioned  in  the  duplex  querela,  and  alfo  according  to  ttie 
contents  thereof  to  inhibit  the  hiflicp. 

If  the  bifliop,  after  he  is  admoniflied  Co  inflitute  the 
prefeniee,  fliall  exprefsly  refufe  to  admit  him ;  the  man- 
datory may  piefently  cite  the  bifliop  to  appear,  according 
to  the  contents  of  the  duplex  querela ;  but  if  no  refufal 
be  made,  the  bifhop  being  admoniflied  as  aforefaid,  the 
clerk  is  firft  to  repair  to  the  bifli  .p  or  fuch  hi«  vicar  ge« 
neral  as  aforefaid,  on  the  third  day  aftt-r  if  no  more  than 
nme  days  are  mentioned  in  the  duplex  querela,  or  on  the 
fifth  day  after  if  fifteen  d^ys  be  appointed  therein,  and  to 
exhibit  his  prefcntation,  and  to  lequire  admiffion  an?  juf- 
tice in  all  refpeds  to  be  done  to  him,  and  ofFer  himfelf 
ready  to  fubfcribe  the  thirty- nine  articies  of  religion,  and 
the  declaration  as  required  by  law,  and  to  take  the  oath*, 
and  to  do  every  other  thing  required  by  law  to  be  of  him 
performed,  in  iripeA  of  his  admilGon  and  inftitufion  into 
that  benefice.  And  this  he  is  to  do  two  times  more,  if 
not  received,  namely,  every  third  or  every  fifth  day,  ac- 
cording to  the  time  given  in  the  duphx  querela.  Bat  if 
he  cannot  come  to  the  prefence  of  the  bifhop,  he  is  to 
protell  his  readincfs  to  receive  his  admiflSon  and  to  fub- 
icnVc  as  aforefaid,  and  to  have  ai  leali  two  witnefTes 
thereof 

If  the  bifhop  fliall  not  do  the  clerk  juflice  within  the 
time  limited  3  then,  after  the  expiration  thereof,  the  party 

8  prcfented 


t>refetiteil  is  to  take  care  that  the  bifliop  be  cited  according 
to  the  tenor  of  the  duplex  querela. 

If  the  perfon  that  is  to  cite  the  bifliop  cannot  come  to 
bis  prefence,  he  is  to  fignify  to  fome  of  the  bifliop's 
fervants,  that  he  hath  a  duplex  querela  at  the  inftance  of 
fucb  a  clerk  prefented  to  fucb  a  churchy  to  be  by  him  exe* 
cuted,  and  to  defire  that  he  may  come  to  the  prefence  of 
the  bifliop.  If  he  may  not  come  to  the  bifliop*s  prefence, 
lb  that  he  catinot  cite  him  ;  the  prefentee  is  to  ftay  till  the 
day  on  which  the  bifliop  fliould  appear  had  he  been  cited; 
it  which  time  he  is  to  be  called  ;  and  if  he  appear  not  by 
himfdf  or  pcodor,  a  citation  viis  et  modis  is  to  be  decreed, 
which  is  to  be  executed  perfonally  if  the  bifbop  may  be 
fpoken  with,  and  if  not,  then  by  affixing  it  to  the  out* 
ward  doors  of  the  bifliop's  palace,  or  of  the  houfe  where 
the  bifliop  refides,  or  of  his  cathedral  church. 

After  the  bifliop  is  cited,  whether  by  the  firfl  or  fecond 
nandate,  the  perfon  citing  is  to  certify  to  the  clerk  or  his 
prodor,  by  his  letters,  or  by  fubfcribing  upon  the  back- 
fide  of  the  mandate,  the  day  of  executing  the  monition  to 
inftitute,  and  the  inhibition,  the  feveral  days  of  the  pre- 
fentee's  afking  admiflion,  and  the  day  of  his  citing  the 
bifliop  9  and  if  the  bifliop  refufed  exprefsly  to  admit,  that 
alfu  is  to  be  certified. 

If  the  bifliop  appear  not  at  the  day,  upon  the  peti- 
tioa  of  the  prefentee*s  proiSlor,  the  bifliop  being  thrice 
called,  is  by  the  judge  pronounced  contumacious;  and 
1»  a  punifliment  of  his  contumacy,  the  judge  doth  pro- 
nounce the  right  of  inflituting  the  prefentee  to  his  benefice 
to  be  devolved  to  the  fuperior  judge,  and  doth  decree  that 
the  clerk  fliall  be  inftituted,  and  that  he  will  write  to  the 
irchdeacon  or  ordinary  of  the  diocefe  where  the  church  is^ 
tommanding  him  to  indud  him. 

Then  the  clerk  is  remitted  (if  the  proceedings  be  in  the 
tovrt  of  arches  or  audience)  to  the  archbiihop  to  examine 
him ;  and  the  archbifbop  approving  of  him,  returns  hint 
Irith  h\%fiat  inftitutio  to  the  judge  ;  who,  before  he  infti* 
tales,  is  wont  to  require  a  bond  of  the  prefentee  to  fave 
lUffl  harmlefs  on  that  account. 

Bot  if  the  bifhop  doth   appear,  and  doth  allege  fome 
jdlcaufe  why  he  refufed  the  clerk ;  then  they  are  to  pro- 
'cied  to  the  trial  of  that,  as  in  other  fummary  caufes. 

If  the  caufe  alleged  by  the  bifhop  be  not  proved,  the 
jidge  pronounceth  as  before,  for  his  own  jurifdi£tion  ; 
aid  the  bifliop  is  to  be  condemned  in  expeoccs  \  and  fo 
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if  be  doth  allege  an  infufHcient  caufe,  as  that  the  chufctt 
is  litigious;  tor  this  he  ought  to  have  tried. 

If  the  bifhop  will  not  defend  the  fuit,  the  pretended 
incumbent  may  do  it,  and  allege  that  the  cbur«h  is  full 
of  bimfelf :  but  then  the  judge  will  firft  pronounce  fen- 
tence  for  hb  own  jurifJiction ;  becaufe  the  bifhop  hathr 
alleged  nothing  to  opp^^fe  it.  But  if  the  bifhop  will 
allow  fuch  incumbent  to  defend  the  fuit  in  his  own  namet 
then  the  jiid^e  cannot  decree  for  his  own  jurifdiflion, 
until  the  caufe  is  determined.  Clarkt^  Querela  DtipK 
fFotf.  c.  21.     I  O^gbt.  237—248. 

And  this  way  of  proceedmg  in  this  cafe  againft  abifliopt 
is  allowed  of  by  the  common  law;  and  no  prohibition 
lieth  for  the  biOiop.     If^atf  c.  2i. 

Which  courfe  of  proceeding  in  the  ccclcfiaftical  courf^ 
is  the  moft  proper  remedy  that  the  clerk  can  ufe,  in  cafe 
he  be  refufed  by  the  biOiop  upon  the  account  of  any  pe^ 
fonal  fault  or  defedl:  not  only  becaufe  by  fucb  couric 
the  clerk  in  a  fliort  time,  at  lefs  charge^  and  lefs  hazard 
of  lofing  his  living  by  errors  (which  are  eafily  fallen  into 
at  common  law),  may  gain  inlUtution  ;  but  alfo  becaufe 
although  his  patron  brmg  his  adion  at  common  law  for 
rcfufing  his  clerk  for  crime  or  infufBciencyt  fuch  caufe  of 
refufal  iball  be  tried  by  a  fpiritual  judge^  to  wit,  if  a 
bifhop  refufe,  by  the  metropolitan  uf  the  province,  ff^ntfm 
c.  21.  [a) 

And  the  ecclefiaflical  judge  in  this  cafe»  is  to  make 
certificate  of  his  judgment  to  the  temporal  court)  upoa- 
which  they  may  proceed  to  fentence,  in  a  quare  impedit 
or  riarrcin  prcfentmenc.     il^atf,  c.  21. 

If  the  archbifliop  of  York  rcfufe,  it  is  faid  that  the 
caufe  of  refufal  (bail  be  tried  by  himfelf  only,  ^yatf^ 
c.  ?.  f. 

But  if  the  party  in  whom  difability  is  alleged^  be  dead* 
before  hi^  fecond  examination,  fo  as  he  cannot  be  exa* 
mined  ;  ih^  trial  of  his  ability  or  difability  Ihall  be  by  the^ 
country.  So  in  a  quarc  impedit  againft  the  archbifliop  of 
Canterbury,  if  the  ability  of  the  clerk  come  in  quellion* 
ic  is  i4id  ihat  it  ihull  be  tried  by  the  country,  and  not  by 


{a)  3  Leon,  K99.     But  this  is  not  a  proper  remedy  where 
another  clerk  has  been  inlbtuted  and  induStd^  though  wroag^ 
fully  ;  becaufe  he  has  then  acquired  a  lay  fee,  of  which  the, 
cccleiiailical   court  cannot  depiive  hia)>-  except  for  certain 
crimes.     Ir'af/dHi  Ct2l.     tisb.  15.. 
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My  inferior  ordinary ;  and  the  faihe  re.afon  fecms  Co  be  as 
10  (he  archbifhop  of  York.     fVatf.  c.  21. 

4.   If  the  patron  finds  himfelf  aggrieved  by  the  ordina-  Remedy  for  the 
ry'i  refural  of  his  clerk ;  he  may  have  his  remedy  by  quare  P"""  '■  '*** 
impedir  in  the  temporal  court.  ^^  ,oirtrtnpc! 

And  in  fuch  cafe  the  ordinary  muft  (hew  the  caufe  ofdi!. 
hit  refufal  fpecially  and  direfily  (nut  only  that  he  is  a 
fchifmacic,  or  heretic,  for  inftance;  but  the  particular 
fefaifmatical  a£ls  or  heretical  opinions  that  he  is  charged 
withal  tnuft  be  fet  forth).  For  the  examination  of  the 
bifliop  doth  not  finally  conclude  the  plaintlfl*:  and  wi;h- 
out  Ihcwing  fpecially,  the  proper  court  cannot  inquire 
and  refolfe,  whether  (he  rrfufal  be  juft  or  no.  And  if 
the  caufe  of  rtfufal  be  fpiritual,  the  court  fluli  write  to 
the  metropolitan  to  certify  thereof ;  or  if  tH;  caufe  be 
temporal  and  fufficient  in  law  (which  the  temporal  court 
flulI  decide)  the  fame  may  be  traverfcd,  and  an  ifTue 
thereupon  joined,  and  tried  by  the  country.     2  hjl,  631* 

5  Cf.  s8. 

But  in  cafe  of  refufal  for  infufficicncy  in  learnings  it  ^^ 

K  adjudged  in  parliament,  in  the  cafe  of  the  blfliop  of 
Entir  againft  i/eir,  to  be  a  good  plea  on  the  part  of  the 
hiibop,  that  the  prefentce  was  a  perfon  not  fufficient  or  ca* 
fmUi  in  Itaming  to  have  the  /aid  church  ;  and  there  refolved, 
that  he  need  not  fet  forth  in  what  kinds  of  learning,  or  to 
vhat  degrees,  he  was  defedive.    2  Salk,  539.    Gihjf.  807. 

ly.  Admijfton. 

In  a  larger  fenfe,  admifEon  is  fometimes  ufed  to  iilclude 
rib  inftitution ;  but  more  frequently,  and  pn^p/rly,  ad- 
■iSoD  is  taken  to  be,  when  the  bifliop  upon  examination 
doih  approve  of  the  prefentee,  as  a  fit  perfon  to  fervc  the 
care  of  the  church  to  which  he  is  prcfcntcd  ;  and  inilitu- 
tlDii  ft  th«t  a£i  by  which  he  doth  commit  to  hi:ii  the  curs 
tecof.     Wutf,  c.  15. 

And  we  find  fometimes  alfo  the  pr  aft  ice  of  inveflvure 

ly  the  biOiop,  in  bur  ecdefiaftical   records ipj'um  .♦>?- 

jbimitt  invcfl^ivit  annulo  ltto\  which  i-  frequently  rep»::iTed 
ia  archbifhop  Peckhani%  reeifl:er  (and  is  in  ufc  to  this 
ilf  in  the  diocefe  of  St.  Ajaph)^  and  is  rrentioneJ  ps 
<lliiia  from  (he  admifnoo,   iniiitut^on,   and   inJuQion. 
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Vn   hjittutionj  or  collation, 

Dlflfcfcncc  be-         !•  There  is  no  difference  between  tiiftitution  ind  colti* 
tvcen imlita-     {JQp    35  (q  che  adlon  itfclf,  but  this;  that  the  bifliop  dock 


tioa  aod  colli 
tloa 


not  prefent  to  fuch  livings  as  are  in  bis  own  gift,  but  ■ 


mediately  infiisucech  his  clerk  in  much  the  fame  fiimi  M 
he  or  his  chancellor  inflitute  a  clerk  prefentcd  by  Ukj  OCbfT 
patron.  And  as  che  bifnop  collates  to  benefices  of  Ut  ovo 
gift  jure  phno,  fo  he  doth  to  thofe  which  fall  Co  him  by 
hpfe.  JshnJ,  8x. 
Oith  iiriaft  2.  By  Can.  4c.  To  cvzid  the  dittllahltftn  tfJimoKf^  0O9J 

finoBy.  arcbhijhop^  lijhcp^  Gr  other  per hn  having  autoority  i§  fldb&t 

infiitute,  sr  collatSy  to  any  j'piritual  or  icclifiaftical  fioMm^ 
dignity^   or  benefice^  ft.aU  before  every  fuch  eedmjpm^  ii^H^ 
tuiiorif  or  csiiathn^  mmijier  to  every  perfon  t»  bo  admittod^  M^ 
Jiltutedy  or  collated^  the  oath  againjl  fim^ny  (which  ii  infcited 
under  the  title  ^imonp). 
0Athi  cf  tile-        3.  By  the  i  El.  c.  7.  &  i  W.  c.  8.  f.  5.  Emory  Urfm 
l»Me  %u  fa-    tifbojhall  be  pfcm:ted  or  collated  to  any/piritmal  or  eatefif/beoi 
im^ry.  heneficty  promotion^  dignity^  ^ffi^^t  or  miniftry  5  befiro  boJboB. 

taki  upon  him  to  receiii^  »//»  exercife^  J^PPfyt  ^  ^^"tf  ^ 
Jame^  Jljall  take  the  oaths  ef  alUgiance  emd  fupremuy^  btforo 
fuch  perfon  as  fhall  have  authority  to  admit  him  (which  irc 
infertcd  under  the  title  £DatI)£f). 
Oath  of  uncw        4.  Alfo  the  pcrfon  to  be  inftituted  (hall  take  the  oath  of 
■icAl  obedieacct  canonical  obedience  in  like  manner.     Clarke.  Tit,  91. 

Which  oath  is  as  folioweth  ;  «'  I  A.  B.  do  fwear,  that 
*'  1  will   perform  true   and  cinonical   obedience  to  the 
<'  bifliop  of  C.  and  his  fucceflbrs,  in  all  things  lawful  and 
«<  boned  :  So  help  me  God."     Gibf  8io. 
Oathof  reii-         $•  And   if  it  is  a  vicarage,  he  (hall  in  like  roanoer 
Mnx,u  take  che  oach  of  perfonal  refidence  in  the  fame.     Ckrh^ 

Tit.  91. 

Which  is  this ;  '<  I  A.  B.  do  fwear  that  I  will  be  re- 

*'  fident  in  my  vicarage  of in  the  diocefe  of  ■      ■ 

<<  unlefs  I  (hall  be  othcrrwife  difprnfed  withal  by  my  dio- 
<*  cefan:  So  help  me  God."     Gibf  810. 

And  by  a  conflitution  of  Othoi  without  the  oath  of 
refidence,  the  vicar's  initicution  fliall  be  void.  Jtbom.  24. 
fiibicdptlon  to  6.  By  the  13  El.  c.  12.  requiring  aflcnt  and  fubfcrip- 
tbe  tbir:y.iiiiie  lion  to  Certain  articles  therein  specified,  and  contained  in 
the  book  of  articles  agreed  upon  in  convocacion  in  the 
year  1562,  it  is  enaclcd,  thTii  no  perfon /rail  be  admitted  to 
ar.y  bertefice  with  iwey  except  he  jhaii frj]  have  fubfcriMtho 
faid  arttcUi  in  prejena  of  the  ndiaary. 

Ti 
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T#  m9tf  himfiii  with  cure]  So  chat  (ine-cureS)  archdea* 
coaries,  pfebends,  and  the  Tike,  lay  no  obligation  on  any 
perfbn  to  fubfcribe,  by  this  ftatute.     Gibf.  8o8. 

Bxufi  bifimlifirft  bavi  fubfcribidi  And  the  ordinary  is 
not  bound  to  oiFer  the  articles  to  the  clerk  to  be  by  him 
fvUaribed,  and  to  lequire  him  to  do  it ;  but  the  clerk  is 
fcialclf  to  offisr  to  Aibfcribe  theoi :  and  in  this  cafe  upon 
Am  clerk's  negIcA  to  fubfcribe  the  articles,  the  church 
remains  void,  as  never  fall  of  fuch  clerk,  and  no  fentence 
of  deprivation  is  neceflary,  by  reafon  that  he  never  was 
iocumfaent,  but  tfae  admiffion  and  inftitution  are  void. 
fy^if.  CIS.  [a) 

Imfrrfmci  rftii  ordinary]  Before  this  ftatute,  inftitutioa 
vu  frequently  given  (as  induSions  and  inftalments  may 
be  ftill)  hj  proxy ;  as  appears  by  innumerable  inftances  in 
the  eoclcfiaftical  records.    Gibf.  8o8. 

7.  By  Cmn.  36.  N^  perfon  Jhall^  tithit  by  infiilution  or  Subfirriptioii  t» 
amiim^  be  admiii$d  to  any  iccUftaftical  living ;  txttpt  be  Jball  ^^  ***"*  ■"*.' 
kftM^riki  U  tb,fo  thru  artuU,filbwing.  JhV'CSr,:* 

(i)  ^  That  the  king's  majefty,  under  God,  is  the  only  the  common 
"  fupAaie  governor  of  this  realm,  and  of  all  other  his  PJ?y*'»  "^^2^ 
**  liig{hiieft*s  dominions  and  countries,  as  well  in  all  fpt-  cUc!^'^** 
**  ritual  or  ecdcfiaftical  things  or  caufes,   as  temporal ; 
**  and  that  no  foreign  prince,  perfon,  prelate,  ft  ate,  or 
^  potentate,   hath    or    ought   to   have    any  jurifdliftion, 
^  power,  fuperiority,  preheminence  or  authority,  ecde- 
**  fiaftical  or  fpiritual,  within   his  majefty's  faid  realms, 
^  dominions,  and  countries." 
«  -(a)  **  That  the  book  of  common  prayer,  and  of  or* 

*  daring  of  biQiops,  priefts,  and  deacons,  containeth  in  it 
**  nothing  contrary  to  the  word  of  God,  and  that  it  may 
**  lawfully  be  ufed,  and  that  he  himfeif  will  ufe  the  form 
**  w  the  (aid  book  prefer i bed  in  publick  prayer,  and  ad- 
"  niaifiration  of  the  facraments,  and  none  other/' 

(3)  *'  That  he  alloweth  the  book  of  articles  of  religion, 
^.apeed  apon  by  the  archbiihops  and  biflinps  of  both 

*  frovinceSy  and  the  whole  clergy  in  the  convocation 
"  hoUcn  at  London,  in  the  year  of  our  Lord  God  one 

*  ihoufand  five  hundred  and  fixry-two ;  and  that  he  ac- 
^  fcflowledgeth  all  and  every  the   articles  therein  con- 

■^  laiiiedp  being  in  number  nine  and  thirty,  befides  the 
'*  latificacion,  to  be  agreeable  to  the  word  of  God." 


{a)   1  Andtrfiut  63. 
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tfu:rii^  £:::,K7  diXL^.  I$i6  bis  cb'iilan  mmd  jurmsm^  M, 
"  i  N.  N.  d.j  Willingly  a.iii  ex  aiamo  fubfcrite  cq  tkcfe 
*^  u;;e  article*  «bo%e>'iicn:k>0€d,  2ud  lo  ali  chiq^  tfciC 
^  a.-e  conuiocd  in  ihcor..  '  JrJ  if  ^  bijh^p  fotU 
CM^  a  :;  af^rtjcii^  txa^t  hi  fir;i  kavi  /Mtkyiriidd  im 
s^Jf^rrr.  e/jrtjaiJ^  h  jhdU  hi  iuipcnJies  fruM  giving  ^fmi^ 
end  liur.c%k  t9  pr,jco/&r  ibi  (poit  9f  iUM^iH  moiibsm 

Wr^lcti  ^£pal:>-  I'eca.ech  r.cc  adcrquace  Co  the  aflcocet 

for  th:3  if  puni(b:ngof  Oihersj  r^iher  iban  the  biiliopa  for 

the  b.fncp^  deUuIt. 

^Mct'i'^tcncf       S.  By  ihe  13  &  14  C.  a.  c.  4.  Ei'trf  ciok^  ^^^9  ^^ 

ti-e  4««UT«:iLn  priimAAty  tf  tVifj  cabid'al  §r  c.Uglau  €iurcb\  Imd iuny 

ordtn ;  whojhali  bi  incumbiitt^  bavtp^^fjijn  9f  anf  di^mj^ 
f^ncnryj  fnienJt  porjsnagi^  vicar^e^  or  ««j  §ttgr  ncUfiaf' 
iual  dignity  cr  frcmoiica^  or  if  eny  curaiii  place  %r  kMuri\ 
Jball  ct  or  bfo^e  bit  admijfion  i0  be  inckmbtrj,  or  Ami  f^^f^ 
afinjaidt  fubfribf  the  declaration  or  ackwwitJgmiUt  foiloiun/ig^ 
viz.  *^  1  A.  B.  do  declarct  that  1  wi)l  confora  lo  the 
^  liturgy  of  the  church  ot  England,  as  it  is  now  bf  Uw 
*«  eftabliflied."  13  ^  14  C.  2.  c.  4.  /.  8.  la.  1  /**. 
fijf,  I.  r.  8.  /.  II. 

lyhicb  fiid  declaration  and  aciiouJfd^ment  /hall  be  fuh» 
fcribed  befon  tie  a^chbijh^p^  bijhop^  cr  erdtnarj  rf  the  Sutfi 
[or  before  the  vicar  general,  chancellor,  or  comiuifl*ary 
re''pt£livcly,  15  C.  2.  c.  6.  f.  5.]  ;  en  pain  that  every  perftti 
felling  in  Juihfubfcr'^ptisn^  Jha'l  Ufe  and  forfeit  fuch  rtffeQivo 
promotion^  and  ftiali  te  utterly  difabud  and  ipfo  faAo  deprived 
thereof  \  and  the  fame  jha'.l  be  vld^  as  if fucb  perf^nfw  fmung 
Wtre  naturally  dead:      i  j  &  14  C.  2.  c.  4.  f.  lO. 

And  afur  fuch  jubfcriptiin  made^  every  fuch  parfomy  Vrear^ 
curatCy  and  le^kter  Jhuil  procure  a  certificate  under  the  bqnd 
andfiol  tf  the  refpUUve  arLhbijkcp^  bijhop  or  ordimsry  of  the 
diecefe  (or  fucb  t  eir  vicar  gojcral^  cbancclUr^  or  commffcry 
as  afcrfjaid)^  whajlytll  on  demand  /rake  and  deliver  the  fame 
to  be  read  by  him  publickly  in  the  ebunh  afterwards*    1 3  &  14 

c  2.  c. 4.  r  I  r. 

Ccnrcni-e'iie       9.  {ft  ihe  hifhop  a.lmit  a  clerk  as  fufficient,  he  either 

piun  i.ft  tti-   ipftitutcs  tim  i.i  pciion,  or  tlfe.  pjves  him  his  fiaf,  ind 

fcn.ls  him  to  his  vicar  g^ycral,  chiiicclior,  or  comoiiflaryt 

to  do  it  for  hi.Ti,      ^shuj,  j2. 

So  arrhhifhop  Sanrr^f:,  when  he  ha  J  rcfoIveJ  againft 
Ukii^  cnc  oatns  to  king  Wilium   and  queen  Mary,  and 

therefore 
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thcrefure  could  not  in  reafon  adminifler  them  to  others, 
did  fend  his  clerks  to  be  inflirutcd  to  his  collative  bene- 
6ccs,  by  the  vicar  general.     Johfif.  ya. 

And  not  only  by  conimiiiion  in  particular  cafes,  but 
alfo  the  general  power  of  granting  inftitution  may  be  dele- 

Etcd  by  patent  to  chancellors  or  commiflarics ;  but  this 
th  not  always  been  judged  convenient.     Gtbf,  804.  {a) 

During  the  time  that  any  diocefc  or  inferior  jurifdiflion 
b  Vifitid^  and  inhibited  by  the  archbifliop,  the  right  of 
inftitution  belongeth  to  him  ;  and  when  any  fee  is  'vacant^ 
the  right  belongeth  alfo  to  him,  or  to  fuch  other  as  by 
compofition,  prefcription,  or  ocherwifci  fs  guardian  of  the 
ipiritualtles.     Gibf.  804. 

If  inftitution  be  taken  from  an  improper  hanu,  it  may 
be  made  good  by  confinnation  of  the  perfon  from  whom 
it  ought  to  have  been  tr:kcn.  Thus  we  find,  that  an  in- 
ftitution which  had  been  ^ivcn  by  the  b<fhop  of  b't.  Da- 
vid's, pending  his  fufpcnrioi),  was  confirined  by  arch* 
biflirp  VVhitgift ;  as  alfo  another  inftitution,  by  archbifliop 
Abbott  which  had  been  given  by  the  bifliop,  pending  a 
mctropolitical  vifnation.     Gibf  814. 

10.  It  is  nut  of  necefTity,  that  the  examination,  ad- in  wfau  flicc* 
miSop,  or  inftitution  be  made  by  the  ordinary  within 
the  dioccfe  in  which  the  church  is  \  for  the  jurifdidion  of 
the  ordinary,  as  co  fuch  matters  is  not  loc^l,  but  fol- 
lows the  perfon  of  the  ordiiidry  wherever  he  goes,  ff'atf^ 
C  15.  {b) 

But 


(«)  At  the  convocaiion  in  1640,  the  contrary  was  decreed 
by  canon  XI. 

(i)  The  whole  matter  of  ad miflion,  inftitatlon,  and  indoe* 
lion,  is  well  explained  in  the  fallowing  palfjge  of  Sir  Simon 
Dcgge'i  Parfons  Counfcllor;  Part.  1.  r.  2.  '*  If  the  ordinary, 
kt.  upon  the  examination  of  the  cicik,  fiod  him  fit  in  all 
pointiy  as  above  in  the  (if ft  chapter  is  dtr**^ed,  then  he  ad- 
nits  him  in  thefe  worcis,  Admitto  te  hab:lcm,  t^c,  and  there- 
■poa  the  ordinary  inftituiea  him  in  thefe  words,  InJIituo  te 
nSwnm  iccltfia  parocbiaiis  de  C.  \^  bah  ere  cur  am  animarum^ 
Hmetifi  euram  tuam  ^  meam.  Ar.d  this  ih<:  bilhop  may  do 
■swell  out  of  his  dioceio  as  wiihin  it,  for  Zb  to  this  matter, 
ilUBOt  local,  but  follow:  the  perfon  of  the  bifhop  vvhither- 
Ibevcr  he  goes.  When  the  biftiop  has  inHituted  the  clerk,  the 
ordinary,  &c.  makes  a  m^ndaic  under  fcal  to  the  archdeacon 
of  the  place,  or  to  fuch  other  ctvroyman  as  he  pleafes,  to  in 
daft  the  clerk,  and  it  may  be  made  by  the  dean  and  chajv 
^t  oot  by  the  patron ;  for  though  by  the  inftitutioo. 
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But  Dr.  Gtbfon  fays,  this  hath  not  alwaji  been  uil« 
dcrftood  to  be  clear  law :  as  appears  by  the  many  com- 
miflions  which  have  been  granted  from  time  to  time,  bj 
archbilhops   to  their  comprovincial   bilbops,   to  iollitut^ 
out  of  thifir  diocefe,  and   in  any  part  of  the  province. 
Which  commiffion,  he  fays,   neverthelefs,  ma?  be   un» 
derftood  in  this  fenfe,  that  though  the  ad  fliall  be  good 
and  valid  in  law  when  done,  yet  the  doing  it  without 
leave  is  irregular.     Gibf.  804. 
Form aad  nan-       ii.  The  form  and  manner  of  the  inftitution  is,  that 
BcrofiAftUa-    ^jj^  clerk  kneeletb  down  before  the  ordinary,  whilft  be 
^'^*  readeth  the  words  of  inftitution  out  of  a  written  inftru- 

ment,  drawn  beforehand  for  this  purpofe,  with  the  feal 
epifcopal  appendant,  which  the  clerk  during  the  ceremony 
is  to  bold  in  his  hand.  7«£a/^  74.« 
Vatry thereof  ij.  Inftitution  being  given  to  a  clerk,  a  diftind  and 
ia  the  lejifler.  pgLtticuht  entry  thereof  is  to  be  made  in  the  publick  regi- 
fler  of  the  ordinary :  that  is,  not  only  that  fuch  a  clerk 
received  inftitution  on  fuch  a  day,  and  in  fuch  a  year  | 
but,  if  the  clerk  was  prefented,  then  at  whofe  prefenta* 
tion,  and  whether  in  his  own  right,  or  in  the  right  of 
another ;  and  if  collated,  or  prefented  by  the  crown,  then 
whether  in  their  own  right,  or  by  lapfe.  This  hath  been 
the  praSice,  as  far  back  as  any  ecclefiaflicai  records  re- 
main: and  it  is  of  great  importance  th^t  fuch  entries  be 
duly  made  and  carefully  preferved  ;  both  to  the  clerk, 
whofe  letters  of  inflituticn  may  be  dedroycd  or  loft  ;  and 
to  the  patron,  whofe  tide  may  fuffer  in  time  10  come,  by 
the  want  of  proper  evidence  upon  whofe  preftnration  it  was 
that  inftitution  was  given.  And  it  might  tend  perhaps  to 
the  better  obfervation  hereof,  if  every  cltik,  after  having 
paffed  the  examination  of  the  ordinary,  and  thereupon 
obtainrd  his  fiat,  were  fent  to  the  proper  ofnce  of  the  re* 
gifter  for  his  letters  of  inltitution.     Gihj'.  813. 


church  is  full  again  ft  all  perfons,  fave  the  king,  yet  he  is  not 
complete  parfon  till  iniu^ion  :  for  by  the  iolUtutioo  he  is  tid^ 
jn'ntcd  /: J  rfici urn  10  pray  and  prciich,  vec  he  is  no:  entitled 
aif  henff.cium  uDtii  he  be  formally  indu6led,  which  may  be 
done  by  the  delivery  of  the  ring  of  th?  church  door,  or  latch 
of  the  church  gate,  or  by  delivery  of  a  ciod  or  turf  and  twig 
of  the  glebe ;  but  the  mod  commcn  and  ufual  way  is,  and 
therefce  the  fafell,  by  delivery  of  ihe  bell -rope  to  the  new 
'  Qituted  clerk,  and  the  tolling  the  bell :  And  the  archdeacon, 
^  .J^dp  it|  is  to  take  40^.  for  the  doing  of  it.*' 

And 
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And  lord  Coke  fays ;  prefcncations,  adiniffions,  and 
iolticotiona,  are  the  life  of  advovrfons :  and  therefore  if 
patrons  fufpeA  (hat  the  regifter  of  the  bifhop  will  be 
DCgitgent  in  keeping  of  them,  he  may  have  a  certiorari  to 
the  bifliop,   to  certify  tbem  into  the  chancery.     2  Inft. 

3S6.  [«J 
131  The  clerk  being  inftituted,  the  inftitution  is  good.  Letters  teili 

without  any  after  ad :  yet  the  ordinary  is  wont  to  makc""'^*'^* 

letters  teftimonial  thereof.     IVatf.  c.  15. 

14.  By  the  fevcral  damp  a£ls ;  for  every  inftitution  that  Sttmpdwtf* 
Ihail  pa&  the  f?al  of  any  archbifliop  or  bifliop,  chancellor, 

or  other  ordinary,  or  any  ecclefiaftical  court  whatfoever^ 
Ihill  be  paid  a  treble  five  (hillings  ftacnp  duty. 

And  for  every  collation  to  a  living  of  id.  a  year  or 
upwards  in  the  king's  books,  fhall  be  paid  a  double  forty 
fliillingt  (tamp  duty.  And  the  reafon  of  this  difference  is, 
bcciufe  collation  (landeth  alfo  in  the  place  of  a  prefenta- 
tion,  for  which  (in  cafe  of  a  living  of  lol.  a  year  or  more 
in  the  king's  books)  a  like  double  forty  (hillings  ftamp 
duty  is  required  to  be  paid  [a). 

If  the  collation  is  to  a  living  under  lol.  a  year  in  the 
king's  books,  i£  feemeth  that  the  fame  (hill  be  on  a  treble 
five  (hillings  ftamp. 

15.  It  is  not  material  what  feal  the  ordinary  doth  make  Seal, 
ale  of  in  that  cafe,     IVat],  c.  1 5. 

Thus  in  the  cafe  of  Cort  and  the  bifhop  of  St.  DaVid^ 
//.  9  Car.  the  chancellor  cf  St.  David's  had  made  ufe  of 
the  bi(hop  of  London's  feal ;  and  it  was  adjaJgcd  to  be 
wdl  enough,  becaufe  it  is  the  zQ,  of  the  court  which 
makes  the  inftitution,  and  the  inftrument  is  only  a  tefti* 
mooial  of  that  a£!;  and  the  feal  ufed  (wha:ever  it  be) 
(hall  be  taken  to  be  the  feal  of  the  perfon  infticuting  for 
thai  lime,     Cro,  Car»  341. 

[a]  In  the  book  itfelf  the  words  are,  Pre/ent  admijjions  and 
wfituti^ms^  lie,  and  fo  it  is  quoted  by  ^vtxy  one :  but  the  fenfe 
ieencth  to  require  (without  overflraining  the  rules  of  criticifm)* 
that  wefhould  foppofe  the  word  Pre/ent  with  a  dafli  to  have  been 
vrit  (hort  in  the  original  manufcript  for  Pre/ent  at  ions,  and  fo 
Miftaken  by  the  printer.  Of. which  kind  of  errors  there  are 
difen  others  in  that  author's ivorks,  efpecially  in  thofe  which 
pabliihed  after  his  deatfar. 


(«)  To  which  4c/,  arc  added  by  19  Geo,  3.  r.  66. ;  in  all 
|b  ponndf  • 

16.  Laft 
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Mmiiautoin-       if.  Laft  of  all,  the  ordinary  cxecuteth,  and  delirereth 
caa«  (Q  the:  party  iziRiturcd,  a  written  mandate  to  the  archdea* 

con,  or  ochcr  proper  perfon,  to  indufl  him.     Jahnf  74. 
Fct,  17.  By  the  31  El.  c.  6.   If  any  perfon  Jhall  for  any  r/- 

ward  or  other  prsft^  or  cny  promlji  or  other  cjfuranco  tbtre^^ 
diru.lj  or  indire^lly^  (s:her  than  for  hfual  and  lawful  fuf^) 
admi.'j  injlaute^  injiul^  ind'j£f^  invf/l,  or  place  any  perfon  ht 
cr  to  any  benefice  uiitb  cure  off.uh^  dignity^  prehtnd^  or  atber 
living  ecdef:iif}tcc!^  be  jhill  f.rfeit  the  douhli  vahee  of  one  yeeer  s 
profit  thsreef  and  the  fame  Jhall  be  void  as  if  fucb  ptrjon  were 
naturally  dead,     f*  6. 

By  a  conftiiutioa  of  archbiQiop  Langton :  N^o  prthtg 
fyall  extort  cny  things  or  fuffer  any  Vnng  to  be  extorted  by  bis 
affiiials  or  archdeacons^  for  infiituiion^  §r  putting  into  poffeffiau^ 
w  for  any  writing  ccrueming  the  jume  to  be  made.  Liod.  137- 
And  by  a  conftitution  of  archbiQiop  Stratford :  /ifV  d§ 
ordain^  that  for  the  writing  letters  of  infli:u*ion  or  c9llation^ 
no  msre  Jhall  be  taken  than  l2d.  ^  but  she  ordinaries  jhill  allow 
flipends  to  their  officers^  wherewisb  they  Jhall  be  c§ntiKted. 
Andf^r  tkefealing  of  Juch  letters^  or  to  the  marjbals  of  the 
bijhop's  hiufe^  or  porters^  nothing  jhall  be  paid.  And  if  any 
perjon  Jhdll  take  ar.y  thing  antran  to  the  prcmiffcs^  he  fisall 
rejlore  double  within  a  month:  otkerwife^  if  be  is  a  cUrk  bisu^ 
jued^  he  Jhall  be  fufpendsd  from  his  c0ce  and  benefice  \  if  he  is 
not  beneficed,  or  a  lay  pirjin^  be  Jhall  be  interdicted  fnm  the 
entrance  of  the  church  until  he  Jhall  make  ftisfulf ion  as  afore* 
/aid,     Lind.  222. 

But  generally,  the  eccleflaflical  fees  at  this  day  are  re* 

guUtcd  by  the  pradice  and  cuftum  of  every  diocefe,  ac« 

cording  to  a  table  confirmed  by  archbiQiop  VVhitgift,  and 

as  is  direded  by  the  135th  canon. 

CfTeacfinPlru*      18.  The  clerk  by  inltitution  or  collation  hath  the  cure 

iioQ or  collation.  Qf  (q^Jj  committed  to  him,   and  is  anfwerable  for  uny 

negled  in  this  point.     7^'^^/  74. 

And  as  to  the  temporalties ;  whereas  prefentation  doth 
give  to  the  clerk  a  right  ad  rem^  (o  inftttution  or  collation 
do  give  him  a  right  /';  re:  and  therefore  in  virtue  of  col- 
liition  as  well  as  of  inftitution,  the  clerk  may  enter  into 
the  glebe,  and  take  the  tithes ;  though  for  want  of  indue- 
tion,  he  cannot  yet  grant  or  fue  for  them.    GibJ,  813.  (0) 

Hut  herein  Ci  llation  and  inQitution  differ;  that  by  in« 
ftituiion,  the  church  is  full,  and  plenarty  by  fix  months 


{a)  See  Ath,  135.  who  faysi  concejfio  pralati  jus  pimgaius 

iMditiit, 
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ii  pleadable  igainll  all  perfons  but  the  king,  and  againft 
the  king  alfo  when  he  claimeth  in  ihe  right  of  a  common 
perfon :  but  by  collation  the  church  is  not  full,  nor  is 
plenarty  by  collation  pleadable,  but  th^'  right  patron  may 
bring  his  writ  and  remove  the  collatee  at  any  time;  un- 
Icfs  he  be  fuch  patron  who  hath  alfo  right  to  collate,  for 
againft  him  plenarty  by  collation  is  pleadable.  And  the 
reafon  why  collation  doth  not  make  a  plenarty  is,  becaufe 
then  the  hifliop  would  be  judge  in  his  own  caufe,  (o  the 

i;reat prejudice  of  patrons;  and  therefore  the  bi(hop*8  coU 
ation  in  this  refpe^t,  is  interpreted  no  more  than  a  tem- 
porary provifion  for  celebration  of  divine  fervice,  until  the 
ptron  do  prefent.     61^/813.     H'^atf.  c.  ii.  («) 

19.  Inftitutinn  is  properly  cognizable  in  the  ecclefiaf- Tril  of  JnftiM* 
tical  court;  but  if  after  indudlion  a  man  is  fued  there,  ^^^°* 
fuppofing  his  inilituticn  was  void,  that  Hiall  be  tried  in 

the  temporal  court,  becaufe  by  the  indudiion  the  perfon 
bath  a  freehold  in  the  benefice,  which  muft  be  tried. at 
common  law.     2  Ro!l*s  Abr,  294. 

20.  A  church  being  full  by  inllitution^  if  a  fecond  in- Snper.lnftfto* 
fiitution   is  granted  to  the  fame  church,  this  is  a  fuper-^'**"* 
inflitution.     Concerning  which,   two   things  have   been 
xefolv^di    I.  That  the  fuper-inftitunon,  as  fuch,  is  pro« 

perly  triable  in  the  fpiritual  court.  2.  That  it  is  not 
triable  there,  in  cafe  indudtir>n  hath  been  given  upon  the 
firft  inftituiion.     G'thf.  813.  [b) 

The  advantage  of  a  fuper*inftitution  is,  that  it  enables 
the  party  who  obtains  it,  to  try  his  title  by  ejedmcnr, 
without  putting  him  about  to  his  quare  impedit:  buc 
many  inconveniences  following  from  thence  (as,  the  un- 
certainty to  whom  tithes  (hall  be  paid,  and  the  like),  this 
Viethod  hath  been  juftly  difcouraged.     Gibf.  8  k  3. 

21.  By  the  26  H.  8.  c.  3.  f.  2.    Evvj  perfon  bifon  ^Jiy  Firft  finttf  to  bt 
aOud^r  real  poff-ffion  §r  nuddiini  with  the  profits  of  bit  be-  compounded  for 


(tf)   Co.  Lit,  344.  b,     6  Rep,  29.  Greenes  cafe, 

(i)  Petty,  incumbent  of  a  church  io  Cornwan.  travelled 
ioio  Achaia  and  other  parts  of  Greece;  and  it  not  being 
fcaowD  whether  he  was  alive  or  dead,  Glanville  was  prefenced, 
inftituted,  and  inducted,  and  Prtiy  libelled  againtl  him  in  the 
•cclefiaflical  court  to  try  ihc  iuper-inftitution  ;  and  Noy  moved 
fqa  1  prohibition,  for  f:nce  ihe  indudion,  the  ecdefiallical 
.court  cannot  try  the  fuper-inftitution ;  and  Glanviile  being 
thco  in  hit  iirft  frais5,  the  prohtbitioQ  was  granted.  Lit.  Rtp. 
f40.     See  alfo  2  Lev,  125. 


172  Benefice* 


ntfUi^  Jball  pay  tr  compound  for  thofirft  fruits  io  tig  Ung*s  ufi^ 
at  reafonabii  dajs^  end  upon  good  fur  ities. 


VL  InduSion. 

Mandate  of  in-       Y-  After  inditution  given,  the  ordinary  ifTues  a  maa*' 
^uOioo.  date  for  induAion,  diredcd  to  the  perfon  who  hath  power 

to  indud.  And  this  peffon»  of  common  right,  is  the  arch* 
deacon.  But  by  prefcription  or  con:^po(ition>  others  as  well 
as  archdeacons  may  make  indudions ;  for  by  prefcriptioa 
the  dean  and  chapter  of  Litchfield  do  make  indudion, 
and  fo  do  the  dean  and  chapter  of  St.  Paul's*  IFtiif. 
c.  15. 

So  if  a  church  is  exempt  from  arcfaidiaconal  jurtfdie- 
tion  (as  many  churches  are),  then  the  mandate  is  co  be 
direSed  to  the  chancellor  or  commiflfary;  and  if  it  be  a 
peculiar,  then  to  the  dean  or  judge  within  fucfa  peculiar. 
And  when  an  archbifliop  collates  by  lapfe,  or  when  a  fe« 
is  vacant,  the  mandate  goes,  not  to  the  officer  of  Ibe 
archbifliop,  but  of  the  bi&op.     Gsbf  815. 

If  a  bifhop  dies,  or  is  removed,  after  inftitution  given* 
and  whilft  a  mandate  of  indudion  is  either  not  ifliied,  or 
not  executed  ;  the  clerk  may  repair  to  the  archbifliop  finr 
a  mandate  of  indudion.  This  is,  becaufe  the  authority 
of  the  bifliop  is  determined,  and  that  authority  devolved 
to  the  archbifliop,  as  guardian  of  the  fpiritualties  fede 
vacante.  And  the  fame  rule  takes  place,  if  the  bifliop 
is  vifited,  and  his  jurifdidion  Aifpended,  after  inflitution 
and  before  indudion.  And  though  fuch  mandate  is  not 
executed  before  a  new  bifliop  is  confirmed  (who  then  hath 
authority  to  grant  it),  but  is  executed  after ;  it  fliall  not 
be  void  (becaufe  it  is  the  zQ,  of  one  who  hath  authority 
throughout  his  province),  but  only  voidable  at  moft  ;  aa 
was  determined  in  the  exchequer  chamber,  M*  29  C  a. 
in  the  cafe  of  Robinfcn  and  IVolley ;  a  contrary  judgment* 
which  had  been  given  in  the  court  of  king's  btnch  (vis. 
that  it  was  void),  being  at  the  fame  time  rcverfed.  Gibf. 
815.  {a) 

It  feemeth  not  clear  from  the  words  of  the  feveral  ftamp 
a£ls,  whether  the  ordinary's  mandate  for  indudion  fliall  be 
on  a  treble  5  s.  or  on  a  5s.  ftamp ;  the  words  are,  Every 
licence  that  fliall  pafs  the  fcal  of  any  bifliop,  chancellor. 


{a)  Sir  T,  Jones,  7S. 

or 


Benefice^  173 


or  other  ordinary— (hall  be  on  a  treble  58.  ftamp  :  Every 
§Ui^ai$ry  inftrumint^  pncufation^  tr  other  naiarial  a£J'  ■ 
on  a5s.  ftamp. 

The  archdeacon,  or  other  perfon  to  whom  the  man- 
date is  direded,  either  maketh  the  induAion  in  perfon, 
or  direfletb  his  precept  unto  others  to  do  it.     Gihf,  815. 

2*  And  the  induiSion  is  to  be  made  according  to  the  M»ncr  of  ia^* 
tenor  and  language  of  (he  mandate;  by  vefting  the  in.^^^*^"* 
cumbent  with  full  poflTcffion  of  all  the  profits  belonging 
CO  the  church.  Accordingly  the  indu£lor  ufually  takes 
the  clerk  by  the  hand,  and  lays  it  upon  the  key,  or  upon 
the  ring  of  the  church  door,  or  if  the  key  cannot  be  had, 
and  there  is  no  ring  on  the  door,  or  if  the  church  be  ruin* 
aCed,  then  on  any  part  of  the  wall  of  the  church  or 
church«yard,  and  faith  to  this  cfFeS :  ^<  By  virtue  of 
^  this  mandate,  I  do  indufi  you  into  the  real,  adual, 
**  and  corporal  poflef&on  of  this  church  of  C.  with  all 
**  the  rights,  profits,  and  appurtenances  thereto  be- 
**  longing."  After  \irhich,  the  indudor  opens  the  door, 
and  puts  the  perfon  induded  into  the  church;  who  ufually 
lolls  a  bell,  to  make  his  induction  public  and  known  to 
the  pari(hioners.  Which  being  done,  the  clergyman 
who  induced  indorfcth  a  certificate  of  his  induAion  on 
the  archdeacon's  mandate,  and  they  who  were  prefent 
do  teftify  the  fame  under  their  hands.  John/.  77.  ff^at/l 
c.  15. 

If  the  indufior,  or  perfon  to  be  indu£led,  be  kept  out 
of  the  church  or  parfonage  houfe  by  laymen,  the  writ  de 
vi  laUa  removenda  Vxzs  for  the  clerk,  which  is  dire£led  out 
of  chancery,  to  the  fherilF  of  the  county,  to  remove  the 
force,  and  (if  need  be)  to  arreft  and  imprifon  the  perfons 
who  make  rtfiftance.     Johnf.  75. 

If  any  other  clergyman,  prefented  by  the  fame  patron 
with  the  perfon  to  be  induced,  doth  keep  pofTeffion ;  then 
^Jfsliathn  is  grantable  out  of  the  fpiritual  court ;  where- 
by the  profits  Aiall  be  fequeflred,  till  the  right  be  deter- 
miocd.     John/.  75. 

But  donatives  are  given  and  fully  pofTefTed,  by  the  fingle 
donation  of  (he  patron  in  writing  ;  without  prcfentation, 
infiilution,  or  induction.     Gibf  819* 

So  if  the  king  doth  grant  one  of  his  free  chapels,  the 
grantee  (hall  be  put  in  pofleffion  by  the  fherifF  of  the 
ooiinty,  and  not  by  the  ordinary  of  the  place.  fVatf.  c.  15. 

And  in  fome  places,  a  prebendary  (hall  have  pofTefHon 
without  indudlion  }  as  at  Wefiminfter,  where  the  king 
makes  collation  by  his   letters  patents,   and   thereupon 
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the  party  enters  upon  the  prebend  without  other  inddc!- 
tion,  and  it  is  good.  And  in  fome  places  the  bifhop 
makes  the  iodudion,  in  fome  places  others  make  it  j  and 
the  ufage  generally  (ball  hold  place,     f^a'f*  c.  15. 

But  the  poITc^on  of  fine-cures,  muft  be  obtained  hf 
the  fanoe  methods,  by  which  the  poflcHion  of  other  rec- 
tories and  vicarages  is  obtained  ;  namely,  by  prerentaiioiiy 
iofticution,  and  in-Judion.  Gil*/,  818. 
Fee  for  Indtoc-  3-  ^f  ^  confti:ution  of  archbilhop  Stratford,  it  is  or- 
dained, that  /ar  the  writh:g  htUn  of  iniitutien  ar  csllaSM^ 
and  commsjpsns  to  inducf^  cr  ctrtljuatts  of  inJuSion^  n§  mmn 
Jhall bi  taken  th^n  lid,     Lind.  222. 

Which  fuin  was  confidcrable  in  tbofe  days,  being 
nearly  equal  to  20  s.  now. 

But  (as  wa9  faid  before  of  inftitution]  thefe  fees  are  ge* 
nerally  regulated,  according  to  the  cuflom  of  the  refpefiive 
places. 

But  as  to  the  expences  of  the  induSicn  itfelf,  it  U 
dir&fied  more  at  large  by  a  conftitutirn  of  the  fame  arch* 
biOiop  as  followeth  :  If^e  ds  decree^  that  they  uho  are  Utmd 
by  the  mandate  cf  their  fuperior  to  indu^  cUrks  adrmtted  to  ec* 
tlefiaftical  benefices  Jhall  be  emtent  with  moderate  expenenfir 
fuch  indy^isn  to  be  made\  tb^it  is  tof:y^  if  the  archiiiacam  in* 
dun^  hejhallbejatisfiedix;itb^cd\  if  his  cfftcial^  befimllbi 
tontented  ivith  is-yfcr  all  and  every  the  exp^nzes  of  themfelviS 
and  tbiir  fervants  for  their  diet :  refcrving  mznthelefs  to  tbt 
perfon  induced  his  option j  ukether  he  will  pay  this  precura* 
ticn  to  the  inductor  ar.d  his  attends  f.ts  in  fuch  /urn  of  money^ 
or  in  Gthir  necejfaries.  And  f  more  tlan  th  s  jhaU  be  takin  by 
the  indu^ors  by  reofon  cf  the  premijjhy  or  if  they  jhall  tako  any 
more  for  making  the  induClizn  by  themf elves  in  their  own  per^ 
yiwj,  or  if  they  Jhall  delay  byart'ifJal  pretences  to  make  and  eb» 
liver  to  the  clerks  induced  let :ers  certijicatory  of  their  induQiani 
they  wbojkall  bo  unduly  culpable  in  this  bibafy  Jhall  be  fufp§ni» 
td  from  their  ojfice  and  entrance  inti  tbi  churchy  until  tbeyfiaU 
make  rejiitution,     Lindw.  140. 

That  they  who  are  bound]  By  this  it  appears,  that  it  is 
not  in  the  archdeacon's  power  to  induct  or  not  induAf 
after  be  hath  received  the  mandate  from  bis  fuperior;  be* 
caufc  he  is  bound  to  obey  his  mandates,  and  fo  this  im* 
porteth  a  neceffity.     Lindw.  140. 

By  the  mandate]  For  neither  the  archdeacon  nor  any 
other  ought  to  indud  any  perfon  into  a  church,  without 
a  mandate  f^om  the  perfon  inftstuting.    Lindw,  140. 

Of  their  fttperior^  As,  of  the  archbiflinp,  or  any  other* 
to  whom  by  right  gr  cuftoji  infiitution  bclongeth.    LM^ 

/ir 
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T&rfiuh  indv^ion  to  bi  made]  That  is,  for  the  expencei' 
ttnccrning  the  indudion.     Lind,  140. 

Iftbt  archdeacon  induct]  For  it  is  his  office  (faith  Lind- 
wood)  Co  indu£i  perfons  admitted  to  ecclefiaftical  bene* 
fioes  into  corporal  poifcflion  of  the  faid  benefices*  Lind. 
140. 

Hijball  hefaiisfied  with  40^.]  Which  fum  in  thofe  days 
was  fufficicnt  (Lindwood  fays)  for  four  perfons  and  as 
aiany  horfes,  together  with  one  fumpter  horfe.    Lind,  1 40* 

If  his  tffiiial']  So  that  it  is  not  required  in  the  indudion, 
that  the  archdeacon  perform  this  z6t  in  his  own  perfon« 
but  be  may  execute  it  by  another.     Lind.  140. 

HefikiU  hi  iontintid  with  2r.]  Namely,  for  two  or  three 
korfes  at  the  mod.     Lind.  1 40. 

Ftr  ihiir  diet]  To  wit,  vi£)uals  for  thfmfclvcs,  and 
pfovender  for  their  horfes,  for  one  day  and  night.     Lindm 

Rejirving  nevertheli/s  to  the  pgrfon  induSied  his  option'\ 
Which  at  this  day  (Dr.  Gibfon  faith)  the  perfon  inducted 
bath  loft  by  cuHom.     Gibf.  814. 

tl^thir  hi  win  pay  this  procuration  in  Cuch  fum  ofmortiy] 
Namely,  of  40d.  when  he  is  irn^udea  by  the  archdea- 
con, or  2  s.  when  he  is  indudied  by  his  official.  But 
vbht  if  he  be  indu£led  (faith  Lindwood)  by  any  othvc 
tbaobylbe  archdeacon  or  his  official,  but  by  the  arch- 
deacon's mandate  j  whether  then  may  the  archdeacon  take 
aoy  thine  for  fuch  indadiion  ?  I  think  not  (he  fays)  ; 
bacfuch  indudor  (hall  have  from  the  indutS^cd  his  neccf* 
fivy  aspences  fuitable  to  his  degree,  under  the  like  mode- 
fi^on  as  4s  appointed  for  the  archdeacon  or  his  official. 
Ihd»  140. 

.  If  m§ri  than  thisjhall  be  taken  by  the  induSfors  by  reafon  of 
Ai  primj//ts2  But  whether  may  the  archdeacons,  bcfidcs 
die  expences  for  their  diet  (as  the  conftitution  cxpreflcth 
lA  Cake  any  thing  of  the  perfon  indudled  in  the  name 
at  fees  to  be  paid  to  himfelf  and  his  officers '(;)s  perhaps 
it  hath  been  the  cudom  to  pay  fomething  certain 
fuch  account)  without  iDCurring  the  penalty  of 
Ab conftitution  ?  it  feemtth  (faith  Lindwood)  that  theif 
pajs  to  wit,  for  their  pc  >rooal  Lbour,  and  other  necef- 
ftfjf  axpcoces,  exclufive  of  tb.cir  diet  as  aforefaid  ;  that 
vistDLfay,  without  incurring  the  (penalty  hereby  infli£leJ  : 
%f  liie  conflituticn  doth  n(»t  prohibit  them  exprefsly,  and 
fsaal  biws  are  to  be  taken  ftrittly.  But  they  may  be  other- 
ipUe  puntflied  as  fimonifis.     Lind.  141. 

letiiTS  certificatory]  Whereby  according  to  their  man- 
hie  the  indudors  do  certify  whether  tbey  have  adlually 

inducl^i 
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inducted  the  cierk  infticuted  or  not :  and  tbefe  letters  eet* 
tificacory  in  common  ff  eech  are  called  letters  of  iadu£lion« 
Lind,  140. 

Tbiy  wb^Jballbe  unduly  culpabL'\  That  is,  without  rearon* 
able  caufe,  or  juft  impediment.  Lindm  141. 
of  iiUoc*  4.  After  intfitution,  the  clerk  is  not  compleat  incum- 
bent till  after  indudion ;  or«  as  the  canon  law  calls  it^ 
corporal  poileffion  (a).  For  by  this  it  is,  that  he  becomes 
fcifed  of  the  temporalties  of  the  church,  fo  as  to  have 
po^er  to  grant  them,  or  fue  for  them ;  by  this,  he  is  uo* 
exceptionably  entitled  to  plead  (as  occaixon  fliall  reouire) 
that  he  is  parfon  imparfonee;  and  by  this  alfo  the  cnarcb 
is  full,  not  only  againft  a  common  perfon  (for  fo  it  is  by 
inftitution)  but  alfo  againft  the  king;  and  by  confequeoccy 
it  is  completely  full,  and  the  clerk  is  complete  inciimbenC 
or  poQelFor.  On  which  account  it  is  compared,  in  the 
books  of  common  law,  to  livery  and  feifin;  by  whicbf 
pofieflion  is  given  to  temporal  efiates.  And  what  induc- 
tion worketh  in  parochial  cures,  is  eflfcded  by  tnftalment 
into  dignities,  prebends,  and  the  like,  in  cathedral  and 
collegiate  churches.  Gibf.%i\,  {b) 
Iirfsdionor  5.   Indudlon  is  an  ad  of- a  temporal  nature.     So  the 

^°M^*i  ^fni-  books  of  common  law  every  where  declare  (notwithfland- 
ing  it  is  an  ad  of  fpiritual  perfons  about  a  fpiritual  HMt-^ 
ter);  becaufe  it  inflates  the  incumbent  in  full  pofleSon  of 
the  temporalties,  as  thefe  are  oppofed  to  the  fpiritual  office 
or  fundion.  Upon  which  account  it  is  cognifable  only  in 
the  temporal  courts       Gibf.  St 5.   {c) 

And  upon  the  like  ground  it  is  held,  that  the  archdea* 
con,  it  he  refufe  or  delay  to  induft,  is  not  only  punifliable 
by  fpiritual  cenfures,  but  is  alfo  liable  to  an  adron  011  the 
cafe  in  the  temporal  court.     Id. 

In  the  archbifhop's  regiftry,  mention  is  made  ottppe^h 
to  the  archbifbop,  where  the  perfon  who  had  been  infii- 
tuted  was  denied  indudion,  or  the  mandate  of  indudionj 
and  liberty  given,  in  other  inflances,  to  perfons  who  pre* 
tended  an  intereft,  to  fhew  caufc  why  indudion  ought  not 
to  be  granted,  after  inftitution  given.     Id. 


(^'Nor  does  the  avoidance  of  a  former  benefice  take  place  | 
fo  that  a  lapfe  ihall  accrue  to  the  ordinary  till  indudion  to  the 
fccond.      3  Bur.  15  10. 

(^)  PUiv.  528.  Dy,  221.  b.  2  Rcli.  Rep.  451.  Plowdea 
fays,  inftallation  is  to  be  done  to  the  prebendary  by  the  deaa 
and  chapter;  and  indudion  to  the  parfoo  or  vicar  by  the 
archdeacon.     Ih, 

(r)  Hob,  15.     Lei/.  135.  Vllm  Ri* 
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VIL   Re^uifites  after  Induliion. 

I.  By  the  13  &  14.  C.  2.  c.  4.    Evtry  perfin  who  Jhal/ T**  f^»i  ^^^ 

hi  prefintcd  or  coUated  or  put  into  any  ecdefiaflical  benefice  or  JnJdcdinB Vn* 

frmmtion^  /ball  in  the  churchy  chapel^  or  place  ofpublick  wor^  feot  thereunto* 

flnp  belonging  to  bis  faid  benefice  or  promotion^  within  two 

mmths  nrxt  after  that  he  ft)  a  II  be  in  the  a^ual  pojfeffion  of  tht 

fend  tcdifiafiiial  bemfice  or  promotion^  upon  fame  L'ird^ s  day^ 

op€nfy^  pubtickly  and  folemnly^  read  the  morning  and  evening 

frayers^  appointed  to  be  read  by  and  according  to  the  book  of 

t§mm$n  prayer^  at  the  times  thereby  appointed  or  to  be  appointed'^ 

omdafttr  fucb  reading  thereof  fl)all  openly  and  publickly^  before 

the  tengregation  there  ajjembled^  declare  his  unfeigned  ajfent  and 

cmfifitt  to  the  ufe  of  all  things  therein  contained  and  prefer ibed^ 

im  theft  words^  and  no  other :   <<  I  A.  B.  do  here  declare 

*'  my  unfeigned  aflenC  and  confent  to  all  and  every  thing 

**  contained  and  prcfcrlbed  in  and  by  the  book,  intituled, 

**  The  book  of  common  praver  and  adminidration  of  the 

*'  bcraments,   and  other  rights  and   ceremonies  of  the 

**  church,  according  to  the  ufe  of  the  church  of  England; 

^  together  with  the  pfalter  or  pfalms  of  David,  pointed  as 

^  they  are  to  be  fung  or  faid  in  churches  ;  and  the  form  or 

'  **  manner  of  making,  ordaining,  and  confecrating  of  bi- 

^  fhops,  priefts,  and  deacons." 

dad  every  fucb  per f on  who  Jhall  (without  fame  lawful  impe-' 
iment  to  be  allowed  and  approved  by  the  ordinary  of  the  pUue) 
negleSl  or  refufe  to  do  the  fame  within  the  time  aforefaid  (or  in 
l&f  eafe  ofjueh  impediment^  within  one  month  after  fuch  impe^ 
tSmgm  removed)^  Jhall  ipfo  faSlo  be  deprived  of  all  his  faid  ec" 
tl^^cal  henefius  and  promotions ;  and  from  thenceforth  it 
fM  he  lawful  for  all  patrons  and  donors  of  all  andfmgular  the 
feid  aekfiafiieal  benefices  and  promotions^  according  to  their  r/- 
jfiOive  rights  and  titles^  to  prefent  or  collate  to  the  fame^ 
ntkomgh  the  pirfon  orperfonsfo  offending  or  negleSfing  were 
itef.    C6. 

1.  By  the  fjEIiz.  c.  12.   Every  perfon  admitted  to  any  to  mi  the 
kmfiii  with  cure^  flndl  publickly  read  the  articles  of  religion  ihirty-Dine  tr- 
dmoim tttentionedf  agreed  upon  in  convocation  in  the  year  i 5(>^%^^^lii^of  Jl 
m  ihiparifl}  church  of  that  benefice y  with  declaration  of  his  un»  fem. 
fiigaaiaffent  to  the  fame:  and  every  perfon  admitted  to  a  benefieo 
wbb  tteriy  except  that  within  two  months  after  bis  induSlion  he 
iopoiUickly  read  the  faid  articles^  in  the  fame  church  whereof  ha 
fMf  bavi  estre^  in  tie  time  of  common  prayer  there^  with  deelet^ 
ra^an  of  bis  unfeigned  affent  thereunto  \  fl)all  be  upon  every  fuch 
kfaaH  ipfo  fa^o  immediately  deprived^^-^^Providedf  that  na 
Vol.  L  N  titlo 
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titli  to  tonfer  or  prefent  by  Ltpfij  Jhall  acerui  upon  any  Jgpriva^ 
tion  ipfo  fadoy  but  afitr  fix  months  after  notice  of /neb  depri" 
vation  given  by  the  ordinary  to  the  patren,     f.  3.  8. 

Admitted  to  any  benefice  with  cure]  This  is  meant  of  f»ch 
benefices  as  have  parochial  churches  bclooging  to  them  ; 
and  extends  not  to  dignities  or  prebends  in  cathedral  and 
collegiate  churches.  And  therefore,  where  the  cafe  was 
about  reading  the  articles,  and  it  was  not  alleged  in  the 
declaration  that  the  benefice  was  a  benefice  with  cure,  it 
was  held  to  be  ill.     1  And.  62. 

The  articles  of  religion  therein  mentioned']  The  words  in  the 
foregoing  part  of  the  z(X  are  all  the  articles  of  religion  tobUk 
only  concern  the  confejfion  of  the  true  chrifiian  faith  emd  the  dec* 
trine  of  the  facraments^  compriftd  in  a  boek^  intiteded^  Articles 
whereupon  it  was  agreed  by  the  archbijbops  and  bififops  efbeib 
provinces f  and  the  whole  clergy  in  convocation  in  tbeyeepr  156a  : 
and  as  there  may  be  fome  doubt  whether  this  claufe  in 
f  3.  referring  to  ihc /aid  articles.^  means  all  the  39  articles 
fo  agreed  upon  in  convocation,  or  only  thofe  of  them 
which  concern  the  confeffion  of  the  true  faith  and  doe* 
trine  of  the  facraments,  it  hath  been  thought  advifeable  to 
read  the  whole  number,  with  declaration  of  afleot  to  the 
fame. 

Except  that  within  two  months  after  his  indu^on]  Com* 
puting  twenty  eight  days  to  the  month :  for  in  the  cafe  of 
Brown  and  Spence%  where  the  indudion  was  Sep.  15^  and 
the  articles  were  read  Nov.  15,  this  was  adjudged  infuf* 
ficient.     i  Lev*  101.  {a) 

But  by  the  (latute  of  the  23  C  2.  c.  28.  Whereas  it  hath 
happened,  and  may  happen,  through  ficknefs  or  other  law* 
ful  impediment,  that  divers  perfons  have  been  and  may  be 
hindered  from  reading  the  (aid  articles  and  making  the 
faid  declaration,  within  the  two  months ;  and  yet  fuch 
perfon,  after  fuch  fickners,  or  other  lawful  impediment 
removed,  hath  read  or  may  read  the  faid  articles,  and  bath 


(«)  This  corapatation  of  tweoty-eight  days  to  the  noatb, 
differs  from  the  computatioD  of  the  fix  months  doring  which 
the  patron  is  to  prefeDt*  which  are  accounted  to  be  %%%  days, 
or  dimiJium  anni,  2  Injl,  360.  6Rep,6\.  b,  fine  in  the 
eafe  in  Levinz,  the  reading  of  the  articles  could  not  be  faid  to* 
be  within  the  two  months,  even  if  the  months  were  reckoned 
according  to  the  calendar.  For  where  the  computation  is  co  be 
made  from  or  after  an  a£t  done,  the  day  of  doing  the  nSt  u  to 
be  included.    Doug.  Rep.  464.     1  Rajm,  t8o. 

made 
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made  or  (ball  mike  the  faid  declaration  ;  and  it  is  reafon- 
able  that  fuch  per  Tons  fliould  be  deemed  to  h^ve  complied 
with  the  true  intent  and  meaning  of  the  fad  act:  it  is 
therefore  enaded,  that  every  perfon  who  bach  read  or  (hall 
read  the  faid  articles,  and  hath  made  or  (ball  make  the 
fiud  decUration,  at  the  fame  time  that  he  did  read  or  (bail 
read  the  morning  and  evening  prayer  and  declare  his  un* 
frigned  aflent  and  confenc  thereunto  ace  rding  to  the  fea- 
ture of  the  J3&  14  C.  2.  c.  4.  (hall  be  and  is  hrrrehy  dc- 
dartd  and  adjudged  to  have  complied  with  the  true  intent 
and  meaning  of  the  faid  z&  of  the  13  Eliz.  although  the 
fame  were  not  or  may  not  be  read  within  the  fpace  of  two 
months  after  fuch  perfon*s  induction  into  any  benefice 
with  cure;  and  every  fuch  perfon  (h.Jl  le  freed  and  dis- 
charged from  any  deprivation  or  other  forfeiture  by  virtue 
of  Che  faid  aa. 

Im  thifamt  church  whtreof  he  /hall  hnve  cure']  In  the  afore- 
fiud  cafe  ofBrtwn  and  Spence^  where  the  keys  of  the  church 
awld  not  be  bad,  and  fo  divint  fcrvice  was  performed  ia 
the  CDurch  porch,  and  the  articles  read  there;  this  was 
beM  ro  be  a  fufficient  reading,  as  Keble  reports  it :  But  by 
Levins,  what  the  court  there  held  to  be  good  was,  the 
Kiding  of  them  in  the  porch  of  a  chapel  of  cafe  within 
the  psrifli.    i  Lev.  loi. 

Im  ibt  time  ofc§mmon  p^'cyer  there']  And  therefore  net  to 
hepocofF  till  divine  fervice  or  common  prayer  is  ended, 

•  ^th  dichration  of  hts  unfeigned  affent  thereurtto]  In  the 
tife  oiP  Smyth  and  Ori,  the  jury  found,  that  the  incum- 
knC  (who  was  fued  in  the  fpiritual  court  in  order  to  depri- 
ndon  for  not  giving  aflent  to  the  articles)  did  read  the 
Mides,  and  then  faid,  **  I  give  my  confent  unto  them, 
"*  lb  far  forth  as  they  af^ree  with  the  word  of  God  :"  and 
k  was  adjudged,  that  this  was  not  fuch  an  unfeigned  aflent 
ai  the  ftatute  intendeth  ;  but  that  the  *tkv\t  ought  to  be 
aMbhite  and  without  condition.  For  (as  lord  Coke  faith) 
Ike  aA  was  made  for  the  avoiding  diverfiiy  of  opinions; 
airf  bjr  this  addition  the  party  might,  by  his  own  private 
SfinioA,  take  fome  of  them  to  be  againft  the  word  of  God  : 
Mi  by  this  means  divcrftty  of  opinions  (boa Id  not  be 
MniM,  and  the  aft  hereby  made  of  none  efled).     Gibf 

I17.     4/«A-324- 

Shall  he  upon  every  fych  default]  But  in  a  fuit  for  tithes* 
the- like,  though  the  parifliioner  may  pleaJ,  that  the 
did  not  read  iHt  thirty-nine  articles,  ytt  the  Uw 

*    N  2   •  prcfumes 


i8o 


Hbtftt^tt* 


D.dintioa  of 
coofonmty  to 
tbeeaabliibcd 
chiuciit 


prefiimes  the  affirmative,  and  (in  that  cafe)  the  negatife 
mud  be  proved.     Gibf.  817.  {a) 

Ipfo  hSto  immidiaUlj  dipfived'\  So  as  the  church  is  pre- 
fetitiy  void,  without  any  declaratory  fenience;  for  avoid- 
ance by  ad  of  parliament  nccdeth  not  any  fentence  decla- 
ratory, and  if  it  did,  the  (lutute  Iboutd  be  defrauded  at  the 
ordinary^s  pleafure  if  he  would  not  deprive.  And  this  is 
the  received  interpretation  of  the  (latute ;  although  the 
contrary  feems  to  ^?  fuppofed  in  the  cafe  of  Baton  and 
the  bifhop  oiCarlijJe  (which  was  but  fix  years  after  raak* 
ing  of  the  acSt)  as  it  i^  reported  by  Dyer;  inafmucb  as 
the  notice  given  by  the  bifiiop  is  there  declared  infu/- 
ficient,  for  this  among  other  reafons,  that  he  did  not 
notify  that  he  had  deprived  the  clerk  by  fuch  fentence* 
Gih/.iij.     4- ^t/f' 324. 

But  after f,x  months  after  notice  offych  diprhathn  givm  fy 
the  ordinary  to  the  patron^  In  the  aforcfaid  cafe  of  Bafm  and 
the  bifliop  of  Carlijley  a  queflion  arofe  concerning  the 
manner  of  giving  notice.  The  bifhop  of  Carlifle  had  fi^ 
nified  in  an  inftrument  under  feal,  that  Bacon  had  not 
fubfcribcd  to  the  articles,  according  to  the  flatute;  which 
infirument,  the  jury  found,  was  publickly  read  in  the 
church  by  the  curate  of  the  place,  and  afterwards  affixed 
by  the  apparitor  to  the  paifonage  houfe.  But  this  notice 
was  declared  infufficient,  not  only  b<fcau(e  no  meiuion 
was  made  therein  either  of  the  patron,  or  of  the  depriva- 
tion by  declaratory  fentence ;  but  chiefly  beckufe  the  no- 
tice ought  to  have  been  given  to  the  pation  immediately. 
And  accordingly,  lord  Coke  lays  dewn  two  qualifications 
of  the  notice  mentioned  in  this  ad:  i.  It  ought  to  be 
given  by  a  perfon  certain,  that  is,  the  ordinary  |  for  if 
any  other,  of  his  own  head,  giveth  notice  to  the  patron^  it 
is  not  material.  2.  The  notice  ought  to  be  certain  and 
particular ;  and  therefore  it  is  not  fufficient  for  the  ofdi* 
nary  in  fuch  cafe,  to  give  notice  that  the  prefentee  bad  not 
read  the  articles  and  fubfcribcd,  generally  \  but  be  o^^ 
particularly  to  inform  the  patron  that  he  had  not  fo  donc^ 
for  which  default  he  is  deprived,  and  that  thereopon  it 
belongeth  to  the  patron  to  prefent.    dhf  81 8.     6Gkl9» 

3.  By  the  13  &  14  C.  2.  c  4.  Hi  Jbail  pmUd^mi 
openly  read  the  eirdxnarjs  certificate  §f  his  having  Juifirited  iki 
declaraiiom  ofcwfnmity  to  the  litnrgj  of  the  church  ffEaghwi 


{a)  For  it  is  not  to  be  fappofed  that  •  man  woald 
his  benefice  thaa  read  the  articles,     i  RoB,  Rep.  83. 
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«i  It  is  ttiw  by  law  eftahUfiad^  Ugdhir  with  ihifims  dicldra" 
iitm  tr  achnQwUdgmtni^  upon  fomi  Lord*s  day  within  thru 
mtntbs  next  after  ftub/ubjcriptioit^  in  bis  parijh  church  when 
hg  is  t§  •fficiate^  in  the  prefena  ofthg  congregation  thereaffem" 
Ued^  in  the  time  §f  divine  fervice  %  upon  pain  that  every  per  fin 
fai&ng  therein  without  feme  lawful  impediment  t9  be  alkwed 
amdappreved  ky  the  ordinary  of  the  place^  23  G.  2.  C.  28* 
Jbali  hjefuch  parfonage^  vicarage^  #r  benefice^  cttrate^s  place, 
arieffurer's  place  refpe£fivily  \  andjhall  be  utterly  difabled^  and 
ipfe  fado  deprived  of  the  fame\  and  the  faid  parfonage^  vi* 
earagCj  or  benefice j  curate* s  place ^  or  Usurer* t  place  fhall  be 
vrid^  as  if  he  was  naturally  dead.     f.  1 1 . 

A  doubt  hath  been  raifed,  whether  the  defign  of  the  aA 
was,  that  the  clerk  (houid  only  read  the  bifiilp's  certifi- 
cate to  the  congregation,  in  teftimony  of  his  having  Tub- 
fcrtbed  the  declaration  before  him ;  or  whether,  after 
having  read  the  certificate,  he  fliould  not  alfo  make  the 
laiiie  declaration  again  in  form,  before  the  congregation  ; 
wbkh  point  hath  never  been  judicially  determined ;  but 
Che  latter  opinion  is  not  only  more  fafe,  but  hath  alfo  been 
thcMghc  more  agreeable  to  the  tenor  of  the  ad,  than  the 
bare  reading  of  the  certificate.     Gibf.  817. 

4.  If  a  parfon  or  vicar  claimeth  tithes  in  right  of  the  To  keep  ■  ne. 
church  or  benefice  whereof  he  is  incumbent;    he  is  in ■•"■^""•'^* 
ftridnefi  bound  to  prove  his  inftitution,    induction,  and 
all  things  elfe  required  by  law  to  qualify  him  to  be  in* 
camhent  of  that  church  to  which  the  tithes  belong.     But 
tf  hehath  been  for  feveral  years  in  pofleflion,  he  is  not  or- 
dinarily put  to  prove  thefe  matters,  unlefs  the  defendant 
in  his  defence  (hcweth  fome  reafons   why  thefe  things 
ought  to  be  proved  and  made  out.     But  the  law  doth  not 
determine,  how  many  years  the  plaintiff  ought  to  be  in 
the  pofleffion  of  his  benefice,  to  excufe  him  from  being 
put  to  the  proof  of  thefe  things ;  but  that  feems  to  be  leu 
to  the  difcretion  of  the  judge  who  tries  the  caufe  :  though 
illeemeth  that  a  fmall  number  of  years,  as  three  or  four 
'fuiec  pofieflion,  may  be  fufiicient.     Behun  ofTitheSy  433. 
:    And  in  the  cafe  oi  fVoodcock  and  Smith,  7*.  171 8;  it  was 
declared  by  the  whole  court  of  exchequer,   that  although 
"Ot  law  they  hold  a  parfon  or  vicar  to  the  proof  of  his  ad- 
■itiBon,  inflitution,  and  indudion,  and  reading  the  arti* 
det ;  yet  they  never  do  it  in  equity.     Bunb.  25. 

In  the  cafe  of  Powel  and  Milbank^  M.  13  G.  3.  on 
an  adion  for  money  had  and  received  to  the  plaintiffs 
vfe,  the  defendant  pleaded  the  general  'fTue,  and  th^^citufe 
came  on  to  be  tried  before  De  Grey  chief  juftice,  at  the 
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fittine:9  a^ter  Eafter  term.  A  vcrdiA  was  given  for  the 
pUintifF,  OD  the  following  cafe.  The  plaintiff  in  1770, 
was  nominated  and  appointed  to  the  donative  of  Cbifitr  U 
Strtii  in  the  diocefe  of  Dmrbam^  with  cure  of  fouls.  He 
was  thrn  in  prieft's  ordeis,  and  had  fubfcribed  the  thirty* 
Dine  articles,  and  the  three  articles  in  the  36th  canon,  at 
the  time  of  his  ordination  :  but  did  not  prove  at  the  tfial 
cf  the  caufe  (though  required  fo  to  do%  that  he  fubfciib* 
cd  the  articles  before  the  bilhop  oi  Durham  as  ordinary  of 
the  diocefe ;  nor  that  he  had  publickly  read  the  fame  in 
tbe  church  ofCbe/ier  U  Street  aforc(aid,  with  dec'.aratioo  of 
his  aiTert  to  the  fame  ;  ncr  that  he  had  fubfcribed  the  de« 
claraiion  in  the  fl  itaie  of  13  &  14  C  2.  fince  his  nomi- 
nadon  to  the  conaiive ;  nor  that  he  had  a  licence  from 
the  iMfhop  to  preach  in  the  fa  id  church  of  Chejier  U  iiruU 
The  qucftion  was,  Wheiher  he  was  in  a  (ituation  to 
maintain  this  avSlion  ?  T^hc  cafe  was  argued  in  tvA'o  fcveral 
terfi^sj  aficr  which  tbe  lord  chivf  juilice  delivered  the 
opinion  of  h:mi'clr\  Gouid^  L'lackjlGm^  and  iVtfr/i  juflices«—v 
There  have  been  two  queilions  made  upon  this  cafe; 
I^irfc,  Whether,  an  incum^^nt  of  a  donative  with  cure  is 
obliged  (oconfor.i)  to  the  rtaruresof  Elizabeth  and  Charles 
the  lecood  f  Secondly,  Whethei'  in  this  adlion,  it  was 
Xiece/Tary  for  him  to  give^evidence  that  he  had  performed 
the  feveral  rcquifites  contained  in  thefe  ftatutes?  As  our 
opinion  is  fonndcd  upon  tl.e  fccond  queiiiun,  it  is  not  ne- 
cefTafV,  nor  do  ue  give  any  judicial  determination  upon 
the  former.  But  we  flrongly  iiicline  to  tnink,  that  do- 
natives, wi:h  cure  of  fculs,  are  within  all  the  reafooSt 
leligioiis  as  well  as  poliiical,  up  >n  which  thofe  ads  are 
founded.  As  to  the  fecond  qucltion.  We  are  ail  of  opi* 
nion,  that  in  the  prefent  cafe,  as  no  evidence  was  given 
by  the  defendant  to  raife  a  doubt,  whether  the  plairaiff 
had  fubfcribed  ;  it  was  not  incumbent  on  him  to  give 
evidence  of  his  having  a<Siualiy  done  fo*  The  prefump* 
tion  always  is,  that  every  man  conforms  to  the  law  ^  and 
fhat  prefumption  fhal!  ftand,  till  fomething  appears  to 
ihake  it.  Nor  i^  the  defendant  hereby  put  upon  proving 
a  direfl  ne^^ative.  It  is  a  negative  qualified  with  circuin<- 
flanrrs.  S  me  of  thefe  ccemonies  ;ire  to  be  performed, 
pubiick!/,  within  a  limited  time;  regifters  are  kept  of 
others.  And  if  evidence  had  been  given,  that  a  perfoo 
had  regularly  attended  the  church,  and  heard  nothing  of 
this  matter;  or  if  a  fearch  had  been  made  in  the  bifhop's 
giflcr,  and  nothing  had  been  found  therein,  this  would 
ye  deilroycd  tbe  prefumption,  and  put  the  plaintiff  or^ 
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proof  of  bis  having  performed  thofe  requintts.  And  he 
nendoned  i>r.  Shirartl's  cafe,  bifore  Mr.  juftice  H^lm$i^ 
at  Smriam  affiset,  about  ten  years  before;  where  a  pre^ 
bendary  brought  ati  tjodment  for  ahoufe  belonging  to  his 
prebeod,  and  was  required  to  (be^f  that  he  had  performed 
the  requifites  neccffarj  by  law  to  make  him  prebendary; 
the  judge  held,  chat  it  ought  to  be  prefumed  he  had  per* 
formed  them,  till  fomething  appears  to  the  contrary. 
Bimck/i,  Rep.  851. 

In  crder  that  the  clerk  may  be  prepared  to  make  proof 
of  thefe  matters,  when  called  upon,  it  may  be  convenient 
that  behave  fome  intelligent  pcrfons,  whom  he  may  truft, 
prefem  when  he  is  induSed;  and  (if  it  may  be)  the  fame 
perfona  prefenc  at  fuch  time  when  he  (hail  perform  the 
other  matters  required  by  the  law  co  be  performed  in  bit 
parifli  church ;  and  to  the  end'  rhac  (hey  may  be  able  to 
teftify,  that  all  things  are  done  as  they  ought  to  be,  the 
clergyman  may  defire  thert)  to  read  with  him,  or  to  ob- 
icrve  as  he  reads  the  morning  and  evening  prayer,  and 
alfo  the  thirty-nine  articles;  and  he  ought  alfo  fo  give 
them  a  copy  of  his  certificate  under  the  hand^nd  feal  of 
the  bifliop,  and  of 'thie  declarations  which  he  is  co  read  ; 
for  oiherwife,  if  their  tedimony  be  wanted,  it  will  be  hard 
for  them  to  depofe,  that  he  read  a  true  copy  thereof,  and 
that  all  things  were  done  according  to  law.  And  it  is  alfo 
advifeable,  chat  he  make  a  writing  to  be  fubfcribed  by  hia 
watnefies,  after  this  or  the  like  form  : 

ffi  tvln/e  names  are  underwritten^  do  hereby  certify  and 
declare^  that  A.  B.  n^for  of  0.  tvithin  the  diocefe  of  D,  in 
tke  temmty  of  £•  was  in  the  prffence  ofui  induced  into  hts  church 
efC  afore/aid^  hyV.Q.  reiier  of  H.  on  the  — — -  day  of 

■  in  this  prejenf  ytar^  hy  virtue  of  certain  letters  of  in» 
duBion  0ade  under  the  h,md  and  feal  of  UK.  archdeacon  efl^ 
within  the  £ocefe  aforejaid  for  that  purpsje  dirtied  To  all 
tid  every,  &c.     y/nd  alfo  that  the  aforefaid  A.  B.  on  the 

■  day  of in  the  year  a  far  f aid ^  being  the  Lord*s 

dtiff  did  read  in  his  parijh  church  af(a'efaidy  openiy^  publickfy^ 
meif^iemnly^  the  morning  and  evening  prayers  appointed  to  be 
tmi  ky  end  according  to  the  book  intituied^  ^*  The  book  of 
^  common  prayer,  and  adminiftration  of  the  facraments, 
H  and  other  rites  and  ceremonies  of  the  church,  accord- 
^  ing  to  the  ufage  of  the  church  of  England,  together 
*'  with  the  pfalter  or  pfalms  of  David,  pointed  as  they  are 
**  to  be  fung  or  faid  in  churches,  and  the  form  or  man- 
<*  oer  of  making,  ordaining,  and  confecrating  of  bilhops,. 
i'  priells,  and  deacons,"  ai  the  time  t'^reby  appointed  i  and 
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cftir  fuch  reading  ibertrf^  did  optnly  mid  puhlitkly  hifon  the 
angrfgatien  then  eJJimhUd^  declare  bis  unfeigned  ajjent  mnd 
e^njent  i0  the  ufe  ef  all  things  therein  CMtaimed  and  prefcribed^ 
m  tbije  wards  folhwing^  **  I  A.  B.  do  here*  declare  my 
**  unfeigned  aflent  and  confeiit  to  all  and  every  thing 
**  contained  and  prefcribed  in  and  by  the  book  intituled^ 
**  The  book  of  common  prayer  and  aJminiOiation  of  the 
''  facraments,   and  other  rices  and   ceremonies  of  the 
*'  church,  according  to  the  ufe  of  the  church  of  England  ^ 
*<  together  with  the  pfalter  or  pfaims  of  David,  pointed  as 
«*  they  are  to  be  fung  or  faid  in  churches  ;  and  the  form 
**  or  manner  of  making,  ordaining,  and  confecratirg  of 
««  bilbops,  prieftfi,  and  deacons;"   Alfa  that  be  did  pub* 
lickly  end  openly  $n  the  day  and  in  tlie year  aforefaid  [if  it  is 
done  on  the  fame  day  ;  but  if  it  is  done  on  any  other  day, 
then  the  fame  muft  be  fet  forth  accordingly,  or  it  may  be 
certified  feparately  in  a  feparate  certificate]  in  the  parijb 
iburch  aforefaid^  in  the  prefence  ef  the  ecngregatism  tbere  afim* 
i/led^  in  the  time  of  divine  Jtr vice ^  read  a  certificate  under  the 
hand  ar.djeal  cf  the  right  revtr end  father  in  Gad  R.  lord  bi» 
ihop  cf  C.  [or  as  the  cafe  (ball  be]  in  thefe  werdi  feiiaiving 
[iofcrting  the  \ery   words  of  the  certificate]  and  immedi* 
ately  ajter  the  reading  thereof ^  at  the  fame  time^  and  in  the 
fame  place ^  the  cangregatien  aforefaid  being  then  and  then 
prefentt  did  read  the  declaration  cr  acknoiuledgmcKt  ccntained 
in  the  /aid  certificate^  to  u///,  "  I  A.  B.  do  declare,  that  I 
**  will  conform  to  the  liturgy  of  the  church  of  Enj:land, 
'*  as  it  is  now  by  law  eftabiiOicd."     jfnd  laftly^  that  he 
did  on  the  day  and  in  the  yiar  afsrefaid^  read  the  articles  of 
religion,  commonly  called  the  thirty- him  articles^  agreid  upm 
in  convocation  in  the  year  of  our  Lord  one  thouf and  five  hundred 
fixty  and  tuoj  in  the  parijb  church  cforefaid,  in  the  tinh  ef 
ammin  prater  tbe^e^    and  d^d  declare  hit   unfeigned  etjfeit 
J  hereunto*     And  thtfe  things  we  przmife  to  teftify  upon  our 
oathsy  if  at  any  time  ive /hall  be  hwfuUy  t hereunto  required^ 
In  witnefs  whereof^  we  haze  btreunto  jet  cur  hands ^  this  ■ 

day  cf  in  the  year  of  cur  L'^rd  ■ 

Tocikc  %Vo\>t.  ^.  Final. y,  he  fh^ll  within  \\\  months  aft&r  his  admiffioii« 
oirhi  u  ihifcj-  jjji^g  jj^^  oaihs  cf  allegiance,  fupremacy,  and  abjuration,  in 
one  of  the  couris  at  Weiiminfter,  or  at  the  general  quaitcr* 
ftfljonscf  the  peace  ;  on  pain  of  being  incapacitated  toboid 
the  benefice,  and  of  being  difabled  to  fuc  in  any  aAion*  6r 
to  be  guardian  or  executor,  or  admiiiiitrator,  or  capable 
of  any  legacy  or  deed  of  gift,  or  to  bear  any  office,  or  to 
voce  at  an;  election  for  members  of  parliament,  and  of 
foifcuing  50olt     I  G,Jh  2.  ^.13.    9  G.  2*  Cn  26. 


MmSt  of  tUxs^. 

I.  npHE  privilege  of  clergy  took  iu  root  from  a  con*  Benefit  of  derfy 
^    flitution  of  the  pope,  that  no  man  (hould  accure^y'^^^^o^"^ 
the  priefis  of  holy  church  before  a  fecular  judge  ;  which,  ''^' 
being  contrary  to  the  crown  and  dignity  of  the  king  and 
the  common  law,  bound  not  here,  till  it  was  confirmed  by 
parliament.     2  Inft.  636.  [a) 

a.  Concerning 

{«)  X  2.  1.  8;  2.  1. 10.  2.  1. 17.  2.  2.  2.  The  firil 
of  thcfe  epiftles  is  attributed  by  fome  to  Alexander  3.  who  was 
confecrated  in  1159;  by  others  to  Lucius  3.  who  filled  the 
fee  of  Rome  in  1181.  The  fecond  and  third  authorities 
are  ukrn  from  epiftles  of  CelefKnns  3.  who  flourifhed  ten 
years  after  Lucius.  But  the  fourth  authority  it  faid  to  be  « 
decree  of  the  council  of  Paris^  which  was  holdeo  under  £uge- 
aios  2.  in  the  beginning  of  the  ninth  century.  It  appears 
from  a  paflage  of  BraAon,  cited  in  z  lufi,  6^%,  as  alfo  from 
the  fiaiute  Wtfi,  1.  r.  2.  that  the  clergy  introduced  the  fame 
law  here  at  a  ytTy  early  period.  Lindwood  (de  Foro  Conpe- 
tenci,  p.  93.)  fays,  «*  a  clerk  cannot  be  faid  to  be  convidted 
before  a  Uy  judgr,  fo  at  lead  as  to  be  condemned  by  fuch  a 
convidion."  And  the  conftitution  of  Boniface,  of  which  he  ^ 
there  treats,  excommunicates  thofe  who  detain  clerks  againft 
the  requifition  of  the  ordinary.  This  prelate  was  archbi/hop 
of  Caacerbury,  and  publiihed  conllitutions  in  1260,  which 
lord  Coke  reprobates  as  ufurping  and  incroaching  upon 
nuay  matters  which  belonged  to  the  common  law.  2  Inft. 
(99.  In  one  of  thefe  it  is  enabled,  that  wtiy  bifliop  ihall 
aave  one  or  two  prifoos  in  his  diocefe*  in  which  he  ihall  in- 
carcerate for  life  thofe  clerks  who  by  the  fecular  law  would 
ha?e  fuffered  death.  See  his  conftituttons  at  the  end  of 
Liadw.  eJit,  Ox.  p.  21.  But  lord  Coke  fays,  that  when 
ooc  of  the  clergy  was  ind  idled  of  felony,  and  the  ordinary 
demanded  him^  yet  to  the  end  that  it  might  be  known  nvhst 
Jtrt  •/  a  per/on  ivas  Jtlivered  to  the  ordinary ;  an  inqoeft  was 
charged  to  inquire  whether  he  were  guilty  or  no  ?  And  chongb 
he  was  fbond  guilty  by  this  inqueft  of  office,  yet  was  he  deli- 
vered CO  the  ordinary,  and  bis  cbattils  feisud^  and  bis  lands 
tmtiu  imi9  tbi  kin^s  bands.  In  truth,  this  demand  of  the 
clorgy  was  watched  with  a  jealous  eye,  and  confidered  to  be 
as  nforpation  by  the  laity.  Reeve*s  Hift,  of  tbi  Eng,  Law, 
fmri  a.  eb.  10.  There  are  accordingly  fome  inilances  of 
ckrka  being  executed,  and  others,  owing  to  convxdions  of 
felony,  were  forced  to  abjure  the  realm;  but  th^  g  Ed.  z. 
r.  15.  commonly  called  Artiiuli  Cleric  reftored  and  conhrmed 
•he  ancient  cuHom  of  the  realm,  as  flated  by  lord  Coke, 
piovidcd  the  clerk  fubmitted  himfelf  to  the  law  of  the  king- 
dom. 
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CoofiimatioB  2.  Conccrfiiog  wrhich,  if  is  cni6(;^i?  as  followi:  IfTun 
^^^rli^^^  >i  €Urk  is  tait9  fir  guilty  if  fi-any^  crJ  i;  dimindti  hj  thi 
&riinary^  hfiaU  h§  deUvertd  io  him  ecc&rdjKg  ts  the  privilege 
ef  hfy  thtircb.  /hd  ihrt  tui-ch  he  indicied  cf  futh  effiences  hy 
yiv/imt  inqmeft  §f  Uwful  mer.  in  the  kitig*s  courts  in  m  mawmir 
Jbedlhe  delivered with^kt  dne  furgatien,     3  Kd.  i.  c.  2. 

tVhen  a  ^krk'\  For  the  fcircity  of  clergv  in  the  realoi 
of  England,  to  be  difpofcd  of  in  leltgioiis  houfes,  or  for  ^ 
|>rteftS9  dcicons,  2nd  clc:ks  of  pariihcs,  there  was  a  pre* 
relative  allowed  to  the  dcrgy,-  that  if  any  man  that  could 
read  as  a  citrk  were  to  be  condeiDnjd  to  death,  the  biibop 
of  the  diocefe  might,  if  he  wouic^,  claim  him  as  a  clerk ; 
and  he  was  to  f^e  him  tried  in  the  face  of  the  court,  whe* 
ther  he  could  read  or  not :  the  book  wjs  prepared  and 
brought  by  the  biQiop,  and  the  judge  was  to  turn  to  fame 
place  as  he  ihould  chufe,  and  if  the  prifor.cr  could  read, 
then  (he  bifliop  was  to  have  him  delivered  over  unto  htm, 
to  difpofe  ot  in  feme  places  of  the  clersy,  as  he  fliovM 
think  meet :  but  if  either  the  bifliop  would  not  demand 
bim,  or  the  prifoner  cou?d  not  read,  then  was  he  to  be 
iput  to  death.     Bacnrii  life  tf  the  Ldu,\  122.  {a) 

J  cleri]  And  by  a  favourable  interpietation  of  the  lla- 
Cu!e5  tela  ir.g  to  the  clergy,  not  only  ihofe  adually  ad- 
mitted into  i'ome  inferior  or^ier  of  the  clergy,  but  alio 
thotV  who  were  never  qualiiied  to  be  admifed  into  ordets, 
have  b<?en  tiken  to  have  a  right  to  thi»  privilege  as  much 
ss  perfor.s  in  holy  ordeis,  whether  they  wtre  perfoos  law« 
fully  born  or  bAfl«rr{s,  alien<,  or  (^enizeoSt  m  the  comma- 
nion  of  the  church  or  excr-rnrPLn  cate,  within  the  roramon 
benetit  of  the  la^   or  outuws;  10  that  they  were  noc 

doro*  Since  then  this  privilege,  whicS  the  clergy  groandcd 
OD  the  text,  "  touch  DOC  irioe  anointed  and  do  my  prophcit 
BO  harm,"  hat  been  regulated  by  v«rioas  4 As  of  parlianest; 
and  »e  now,  fays  Mr.  Jailice  Fofler,  *'  confi-Jer  the  beaciiof 
clergy,  or  rather  the  benenc  of  the  Oatuies,  a«  a  relaxatilMi  of 
the  r;goor  of  the  law»  a  condrfcenfion  to  the  in&rmitset  of 
hutnao  nature."  See  Xeil^sj,  181.  it  Fefier^  Jtef.  toe. 
The  only  exception  to  the  rule  of  the  canon  law.  that «  clfne 
was  not  to  be  cried  by  a  fecular  judge,  was  againft  tkofe  who 
after  three  monitions  cooimicted  crimes  in  a  fecular  dreft  and 
coofure;  **  alleging,  fays  che  text,  the  privilege  of  a  clerical 
trial  with  their  ii^,  aliboQgh  thry  had  (bortly  before  doted 
their  (.icrf  y  by  their  aAxons.'*    X.  5.  39.  45. 

(«)  The  nfaal  teft  of  the  prif^ner's  learning  was  the  verA 
Ui/enre  met  Demi,  which,  on  that  accoBBt,  was  called  the 
week  'uerje.     f^^»  ^ff-  306. 
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hcretickt  convi£(i  nor  jevr^,  mahometans,  nor  psgans* 
nor  under  perpetual  difabiltty  of  going  into  orders  admit* 
liag  of  no  difpenfation,  as  Dl*nd  and  maimed  perfons  for«» 
merly  were^  and  women  ilill  are  i  nor  liable  to  the  ob- 
jeAioo  of  bigamy,  which  (by  a  conftitution  of  the  council 
of  Lyons  received  in  this  kingdom)  was  a  bar  to  the  de« 
fDabd  of  the  privilege  of  the  clergy.  2  Hawkin*$  PUas  0/ 
$tt  Cr§wtt^  338. 

And  by  ti«e  3  f/^,  c.  9.  where  a  man  being  convLded  of 
My  felony  for  which  he  may  demand  the  bent  fit  of  his 
clergy»  if  a  woman  be  convi£ied  for  a  like  offence,  upon 
her  prayer  to  have  the  benefit  of  this  flatute,  judgment 
of  death  (hill  not  be  given  againft  her,  but  ibe  (hall  fuffer 
the  fame  punifliment  as  a  man  fhould  fufier,  that  has  the 
benefit  of  clergy  allowed.    /.  6. 

h  t^ikgn  f§r  guilty  offilony]  This  ftatute,  and  the  cuflom 
of  the  realm,  reftralned  the  benefit  of  c'ergy  only  to  fe^ 
koy  I  fo  as  they  were  to  anfwer  10  high  creafun,  and  all 
O&nces  under  felony.     2  Inft,  636. 

Jmd  if  dimandid  by  th$  crdi/iary]  Yet  a  man  might  wave 
the  privilege  of  his  clergy  if  ne  would,  and  put  himfelf  / 

Bpon  bis  country.     2  In/i.  638. 

By  ffltmn  inque/l  of  lawful  m€n\  Before  this  fiatute,  if 

toy  clerk  had  been  arrefted  for  the  death  of  a  man,  or  any 

odber  felony,  and  the  ordinary  did  dtmand  him  before  the 

fccnlar  judge,  he  was  delivered  without  any  inquificion  to 

k  made  of  the  crime ;  but  after  this  ftatute,  to  the  e.nd 

ikat  the  ordinary  might  have  more  care  of  purgation  to  be 

duly  done  according  to  the  provifion  of  this  ad,  when 

aoy  clerk  was  indided  of  any  felony,  and  refufed  to  an- 

fver  to  the  felony,  but  claimed  the  privilege  of  the  clergy, 

lod  was  demanded  by  his  ordinary,  ycrt  he  was  not  de- 

ifcrcd  to  the  ordmary  before  he  had  been  firft  mdi^ed 

md  arraigned,  and  his  offence  had  been  inquired  of  and 

fcned  by  an  inqueft  of  office :  which  was  done,  both  to 

Ae  end  that  if  the  prifoner  were  found  guilty,  he  might 

.Mblately  forfeit  his  goods  (which  anciently  were  faved 

Igpn  purgation),  and  alfo  that  the  court  might  be  apprifed, 

it  weie   proper   from  the  circum (lances  of  the 

difelofed  upon  fuch  an  inquiry,  to  deliver  the  clerk 

Ift  the  ordinary  ggnerally^   in  which  cafe  he  was  allowed 

In  make  his  purgation  ;  ox  fpecially^  without  purgation  t§ 

ktwmdi.     But  this  pra£iice  being  found  inconvenient  to 

^  aribnerst  becaufe  they  loit  their  goods,  if  found  guilty 

'  \f  fuch  inquiry,  and  yet  could  take  no  challenge  to  any 

I  f|f  file  jury,  it  being  but  an  inqueft  of  oSce,  it  hath  been 

the 
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the  general  pnEtice  ever  fir.ce  the  reigo  of  Mn,  6.  to 
oMige  thofe  wbo  demand  the  beoefir  oiF  clcrgr,  to  plead 
and  put  tbemfelro  upon  th?:r  Dii!,  under  pain  cf  being 
deali  nrith  as  tbo(c  that  fiacd  mucr,  wliercbf  thej  forfeit 
their  goodi  wiibont  any  inquiry  cooccnnng  tbeir  crimf. 
2  I'f/i'  164.     a  /£rv.  358. 

/«  aw  mamur  fitmil  ^  delmred  wtbzut  imt  furgmsn^ 
IV hen  a  perfon  was  delivered  to  ibe  ordinary,  he  was  to 
remain  in  the  ordinary*s  prifon :  if  comaiitted  generally^ 
fheo  be  might  make  bis  purgation ;  which  waa  a  trial 
before  the  ordinary  by  a  jury  of  twelve  clerks,  wherein  if 
be  was  acquit,  be  was  difchar^cd  ;  if  foimd  gytlty,  he 
was  degraded,  and  delivered  over  to  the  fecular  power. 
And  when  be  had  made  his  porgation,  be  had  always 
rcftitution  of  his  bnds  feifed,  nnleis  be  were  attaint. 
And  as  touching  his  goods,  the  diffirrence  was  thus  ;  If 
before  conviflion,  upon  his  arraignment,  the  prifener 
had  his  ckrgy  (as  was  uftd  commonly  before  the  time  of 
H$n.  6.))  then  if  he  made  his  purgation,  be  had  reftitn* 
cion  cf  his  goods,  unlefs  he  had  fled:  But  if  he  bad 
j)leadcd  to  inqueft,  and  were  convid,  then  the  goods  were 
forftited  by  the  conviction,  and  he  (hould  not  have  refti*- 
tuiion  upon  his  purgation,  a  HaW%  Hifl,  PL  Or,  314. 
^h/l.b%%.     23 //.  8.  r.  I./.  5,  6. 

But  if  the  clerk  were  delivered  to  the  ordinary  uhhomt 
furfiaUon  to  be  made^  there  he  continued  prifoner  during 
his  life,  unlefs  pardoned  by  the  king ;  and  the  king  bad 
not  only  hts  gootis  as  abfolutely  forfeited,  but  al(o  the 
profits  of  his  lands  during  his  life.     2  //.  //.  384. 

IVithout  due  purgation^  Lord  Coke  fays,  before  this  (la- 
tute,  purgations  were  unduly  made,  more  for  favour,  than 
for  furtherance  of  juilice  \  whereby  malefafiors  were  en- 
couraged to  offend :  And   the  evil  was  not  remedied  by 
this  adi',  but  the  abufcs  in  making  purgation  itill    conti* 
nued,  and  in  the  end  became  fo  intolerable,  that  qiieen 
Elizabeth  by  confent  of  parliament  took  it  quite  away« 
2  Injt.  165.  (tf) 
M^wf<f,  snain      3.   Again;  the  benefit  of  clergy  is  further  confirmed, 
H,^^x  rff,cH,,    •     j.^g  V(^\\3Xt  of  thc  25  Ed.  9.  //.  7.  c.  4    bv  whlch  it  IS 
byibeflatute     enabled,  that  all  manner  of  clerks ^  which  /call  be  eanvilied 
Uyi,  before  the  fecular  judges^  for  any  treajons  or  felonies  ^  touching 


{a)  On  the  fubjedl  of  purgations,  fee  Hob.  290.  &  4  BL 
Ctm,  368. 

Other 
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ciiir  pirfofu  than  tki  king  bimfelf^  Jhall  freely  have  and  enjoy 
thi  privileges  of  holy  church. 

In  all  cafes  of  high  .treafon,  clergy  was  never  allowed  in 
this  kingdom.     2  H.  H.  330. 

But  by  the  common  law,  in  all  cafes  of  felony  or  petit 
treafony  clergy  was  allowable,  excepting  two,  viz*  i.  In- 
fidiato/es  viarum  et  depopulatores  agrorum.  2.  Wilful 
burning  of  houfcs.  And  the  caufe  why  thefe  were  ex- 
cepted was,  becaufe  by  interpretation  of  law  they  are 
hotlile  aAs.  And  therefore  fomettmes  thefe  words,  infi- 
diatores  viarum  et  depopulatores  agrorum,  were  put  in 
the  indidments  of  clerks,  on  purpofc  to  ouft  them  of  the 
benefit  of  clergy ;  which  caufed  the  aA  of  the  4  //.  4* 
r.  2.  to  be  made,  to  put  thefe  claufes  out  o^  indidments, 
and  to  allow  clergy  if  they  were  in  them.     2  H,  H.  328. 

330.  333- 

And  by  this  (latutc  clergy  is  allowed  in  all  treafons  er 
fdoniet  (except  treafons  againft  the  king);  fo  that  after 
this  ftatute  there  was  clergy  in  all  other  felonies.  HaL 
P/.230. 

Confequently,  wherefoever  clergy  is  not  allowable  in 
any  other  cafes,  it  is  taken  away  by  fome  fubfequent  ad 
of  parliament.     Hal,  PL  230. 

Confequently,  where  a  ftatute  makes  a  new  felony^ 
clergy  is  incident  thereunto,  unlefs  it  be  fpecially  taken 
away  by  fuch  ftatute ;  but  where  it  makes  a  new  treafon, 
iImtc  is^no  clergy.     2  H.  H,  330. 

And  if  it  doth  make  a  new  fLluny,  and  takes  away  clergy 
not  generally,  but  in  fuch  or  fuch  cafes ;  regularly  in 
other  cafes  clergy  is  allowable :  as  if  it  take  away  clergy 
in  cafe  the  party  be  convidtcd  by  verdid,  yet  he  ftiall  have 
his  clergy  if  he  ftand  mute.     2  //.  H.  335. 

But  if  it  enaifls  generally,  that  it  ftiall  be  felony  with- 
out benefit  of  clergy;  or  that  he  ftiall  fufFer  as  in  cafe  of 
felpny  without  benefit  of  clergy ;  this  excludes  it  in  ail 
drcumftances,  and  to  all  intents.     2  H.  H,  335. 

And  where  a  ftatute  oufteth  clergy  in  cafe  of  felony,  it 
Jsqply  fo  far  oufted,  and  only  in  fuch  cafes,  and  to  fuch 
perfons,  as  are  exprefsly  com|.rifcfd  within  fuch  ftatutes; 
for  in  favour  of  life,  and  of  the  privilege  of  the  clergy^ 
fuch  ftatutes  are  conftrued  literally  and  ftri^ly.   2//  //^SSS* 

And  therefore  if  clergy  be  oufted  as  to  the  principiil,  it 
is  not  oufted  as  to  the  acccrCarv  i  if  as  to  the  acceiTjry 
before,  it  is  not  extended  to  the  acccfTary  after;  if,  where 
fbe  prifooer  is  convidt  by  verdici,  it  holds  not  as  to  a 
.cooviftion  by  confeftion,  nor  as  to  an  attainder  by  out- 
lawry, nor  to  a  ftanding  mute.  2  H.  H.  335. 
.Vol.  I.  N  7  And 
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And  in  all  thole  cafes  wherein  it  is  taken  awi|fi  the  in* 
didment  of  fuch  felony  muft  bring  the  cafe  within  the 
patticular  provtfion  of  thofe  ftatutes,  which  in  fuch  cafes 
lake  away  clergy;  otherwife  it  is  to  be  allowed,  th<^Dgh 
upon  ihe  evidence  it  may  fail  otit,  chat  the  truth  of  the 
fad  appears  to  be  fuch,  as  is  within  the  fpecial  provifion  of 
ibofk  ftatutes  that  fo  take  away  clergy,     i  H.  H.  ^%j. 
Clergy  may  be         4..  If  the  offence  be  within  clergy,  though  in  ftridnefs 
al!o«e<!,  ihosgh  of  laW  the  prifoner  ought  to  pray  it,  yet  it  is  the  doty  of 
Dot  prajed.  ^j^^  judgc  to  allow  if,  though  not  prayed  ;  and  that,  as  well 

after  judgment  as  befonr.     2  Z:^.  f/.  321. 
Burning  in  the  '5.  Every  firfrM  rtot  bihg  wifhin  orjers^  whiih  tnci  haih 

^"'*'  ieenodmitied  to  the  •benefit 'f  his  cUrgy,  eftJoiM  arraigmd  tf 

'any  fuch  cffime^  fkafl  hot  be  adm'Ued  to  have  the  bemfit  ofthi 
clergy.  And  every  perfin  fo  conviSedfir  merdtr^  to  be  marked 
with  an  M.  upon  the  braun  cf  the  left  thumb,  and  for  mn^ 
other  felohf  ivkh  a  Tj  by  the  gaoler  openly  in  court  before  the 
judge^  before  that  fuch  ptrfon  be  delivered  to  the  ordimtlj. 
jhtd  if  any  perfon  at  afcond  time  of  afking  his  clergj^  hecttrnfi 
he  is  within  orders,  hath  not  the'e  ready  his  letters  of  9rdirf^ 
Irr  a  certificate  of  his  ordinary  witnejfing  the  fame  \  the  jt^ices 
tfffrewhom  he  is  arraigned  Jhall  give  him  ddoyfo  brinf  ht  dv 
faF..r,  which  if  he  foiill  not  do,  he  fhall  lofe  the  benefit  of  bis 
'cleYgyas  he  Jhdll  do  thi't  is  withcut  orders.  4  H.  7.  c.  13.  (a) 
But  the  king  may  pardon  the  burning  in  the  hand,  at 
well  in  an  appeal,  as  upon  an  indidiment.     3  /i^.  114. 

And  a  clerk  in  hr.l  i^rilers  (hail  not  be  burnt  in  Che 
hand.     2  Ik/I.  637.     2  H.  H,  389. 

And  he  may  have  his  clergy,  in  cafes  within  clergy,  • 
fecond  time  or  bfiener.     2  //.  //,  389. 
Ccnviaionfor         6.  No  man  (hail  be  oul^.ed  of  his  clergy  a  fecond  riAie 
the-ctondot-      by  the  bare  mark  in   his   hand,  or  by  a  parol  averaieAt, 

without  the  record  teftifying  it,  or  a  tranfcript  thereof  ac- 
cording to  the  following:  ftatutes.     2  //.  H,  373, 

By  the  34  &  35  H.  8.  c.  14.  the  clerk  of  the  erown^  dirls 
of  tie  peace,  cr.d  clerks  cf  ojpfe  for  the  time  beings  vAifit  mi§ 
attaifidir,  outlawry^  or  convic',  ten  cf  felony  Jhall  be  had^fbaU 
within  forty  days  if  the  term  be  then^  f^'U  thenunfbim  iWMf 
days  after  the  beginning  of  the  term  next  following  thefridfirtf 
^day  .  C£*tif\  a  tranfcript  britfi:  and  in  a  few  werds^  etmkein^ 
ing  the  tenor  and  iffiti  thenofy  into  the  king^s  bencb^  fbir§  H 
remain  fr  ever  cf  rccot  d,     And  the  clerk  of  the  crown  in  thg 


(a)  By  19  G.  3.  r  74.  /.  3.  the  judge  may  infliA  a  Blie.  Ar 
order  ths  ofFender  to  be  whipped ;  which  fliall  have  all  the  dM» 
of  burniog  on  the  hand. 
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iin^s  hinehjhallf  at  ailfucb  tinus  as  tbijuftic$i  rf ga9l  deKvery 
^rjufiicis  9/ibtpface  in  evtry  cnuntj  d§  ivriu  unto  him  fwr  tht 
iHimHS  of  fticb  ptrf$ns^  certify  it  them  tvithcui  Jifay  tht  namei 
end  fur  names  of  thi  j aid  ptrjonsy  With  the  caufet  tuber  tfrre  fbey 
tturi  €onvi&  9r  attainted.  But  this  not  to  ejftend  to  require  term 
iificates  out  of  Wales,  nor  the  counties  •/'Chefter,  Lancaftcr^ 
or  Durham. 

And  by  the  3  W.  c.  9.  f.  7.  Farafmucb  as  men  who  have 
omci  had  their  ciergy^  and  women  who  have  once  had  the  benefit 
of  the  flatutOj  may  happen  to  be  indiiledfor  an  offence  commit" 
tid  afterwards  in  fome  other  county  ]  the  clerk  of  the  crown^ 
iUrk  of  the  peace^  or  clerk  of  the  afjhus^  where  fuch  perfon 
fitall  bo  conviSfod^  Jhail  at  the  requefi  of  the  profecutor  or  any 
other  in  the  king^s  behalf^  certify  a  tranfcript  briefly  and  inftw 
wordsf  containing  the  effeSl  and  tenor  of  the  indiSltnent  and  > 
comenQion^  of  their  having  the  benefit  of  the  clergy  or  of  the ^a^ 
tuto^  and  tbtir  additions^  and  the  certainty  of  the  felony  and 
tomH&ion^  to  the  judges  andjufticei  infuch  other  county ;  which 
artifieate  being  produced  in  courts  fball  be  a  fufficient  proof  of 
tbtir  having  bad  the  benefit  of  the  clergy  or  of  thejlatute. 

And  it  feems  that  if  the  prifoner  deny  that  he  is  the 
lame  perfon,  ifTue  muft  be  joined  upon  it,  and  it  muft  be 
Cried  that  he  is  the  fame  perfon,  before  he  can  be  oufted 
•f  ^ergy.     2  H.  H.  373. 

7.  By  the  18  EI'Z.  c.  7.  Pcrfons  admitted  to  their  clergy^  Offender  h«w  t« 
fbaU  not  be  delivered  to  the  ordinary^  but  after  clergy  alloued,  .f^t*^""'^!. 
mtd  burning  in  the  kand^  fijall  forthwith  be  enlarged  and  de-  lo^ed. 
llvored  out  of  prifon  ;   or  may  by  the  judge  be  detained  further 
in  prifon^  not  exceeding  one  yeasr* 

And  by  the  5  An.  c.  6.  offenders  burnt  in  the  handfhall^ 
at  the  dijcretion  of  the  judge^  be  committed  to  the  houfe  of  cor-* 
roQioa  or  public  workhoufe^  not  left  than  fix  months  ncr  exceed'^ 
img  two  years  J  to  be  kept  to  hard  labour. 

And  by  the  4  G.  c.  11.  Pfrfons  convl£led  ofcfftnces  zvith' 
iti  iho  bonefit  of  clergy  (except  per  font  ccnviSfed  J:r  buying  or 
rooiiving  fieUn  goods)  in/lead  of  being  burnt  in  the  hand  or 
wbi^^  may  be  tranfportcdfor  /even  years. 

%•  By  the  conviAion,  a  perfon  having  had  his  clergy  Forfeitare  onr 
fbrfeicetb  ail  his  goods  that  he  had  at  the  time  of  the  <^^'S7  ^^®^^'* 
ttoaviAion,    notwithftanding   his    burning   in   the  hand. 
1  H.  H.  388. 

Yet  by  burning  in  the  hand  he  is  put  into  a  capacity 
of  purcbaiing  and  retaining  other  goods.     2  H,  H,  3H9. 

And  prefently  upon  his  burning  in  the  hand,  be  ought 
10  be  reftoied  to  the  pofTeffion  of  his  lands,  and  from 
tliencjeforth  to  enjoy  the  profits  thereof,     a  H.  H.  389. 

And 
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ftcAored  to  hit 


16{gdm?« 


And  although  he  be  not  burnt  in  the  hand,  but  the  king 
pardons  it,  be  is  thereby  put  in  the  fame  condition  as 
if  he  were  burnt  in  the  hand,  and  rendered  a  perfon  nofr 
capable  to  purchafe  and  retain  goods.     2  //•  H.  389. 

9.  And  confequently,  after  clergy  and  bjurning:  in  the 
hand»  he  (ball  not  be  proceeded  agaioft  by  the  ecclefiaftical 
judge ;  for  it  amounts  to  a  pardon  by  the  king,     2  H.  Hm 

389. 

And  although  a  clergyman  in  orders  (hall  not  be  burnt  in 
die  hand,  yet  after  his  difcharge  he  (hall  have  the  fame 
privilege  as  if  he  had  been  burnt  in  the  band  \  and  there* 
fore  (ball  not  be  drawn  in  queftion  in  the  ecc]e(ia(iical 
courts  to  deprive  him,  or  infltd  any  ecclefiaflical  ceniure 
upon  him.     2  //. '//.  389.  {a) 

JO.  And  it  fecmeth,  that  it  reftores  the  party  to  hit 
credit ;  and  confequently  enables  him  to  be  a  good  wit- 
ncfs.     2  Haw.  364. 

And  it  is  bolden,  that  after  a  man  is  admitted  to  bis 
clergy,  it  is  adionable  to  call  him  felon ;  becaufe  his  oC* 
fence  being  pardoned  by  the  ftatute,  all  the  infamy  and 
(Xher  confequences  of  it  are  difcharged.    2  Httw.  365.  {k) 

Bible.    See  Cgurcj^. 
Bier.     See  Ci^vxih- 
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jylGAAII  are  they  who  have  married  two  wives  or 
^^  more  fucceflively,  or  one  widow.     2  /«/?.  273.    Gikf» 

423.  (0 

4  Ed. 


[a)  By  1  Ed,  6.  r.  12.  §  14.  Peers  of  parliameDt  are  to 
have  their  clergy  for  the  firfl  offence  without  buraiDj; ;  and 
in  the  duchefs  of  Kingilon't  cafe  it  was  held,  that  this  pri- 
vilege extended  to  peerefl*e8. 

(h)  hy  che  civil  law  clergy  is  never  allowed,  fo  that  pirates 
on  the  high  feaa  have  not  the  bencH;  of  it.     Moore,  756. 

(0  Bigami  arc  properly  they  who  have  fucceffively  married 
two  wives ;  bat  Lindwood  reckons  up  feven  cooflrudtive  fons 
of  bigamy^  p.  129.  By  the  canon  law,  a  bigamift,  and  he 
who  married  a  widow*  or  a  woman  divorced  from  htr  haf- 

bandy 
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4  Ed.  I.  ft.  c.  5.  Concerning  mtn  twtci  married^  ealUd 
bigami,  whom  the  bijhop  cf  Rome  by  a  coHftitut'ton  madi  at 
ibe  cQuncil  of  Lions  hath  ixcluded  from  all  cUrks  privilegi^ 
wbinuptn  certain  prelates  (when  Jucb  per  Jons  have  been  at^ 
tainted /or  ftlonj)  have  prayed  for  to  have  them  delivered  as 
tUrJb^  which  wen  made  bigacni  beforg  the  fame  confiitution  ; 
it  is  agreed  and  declared  before  the  king  and  his  council^  that 
the  fame  confiitution  Jhall  be  underftood  in  this  wife^  thai  whi'» 
thir  they  were  bigami  before  the  fame  confiitution  or  after ^  they 

Jhall  net  be  delivered  to  the  prelates ^  but  jufiice  fliall  be  executed 
upen  tbem^  as  upon  ether  lay  people  {a), 

18  Ed.  3.  ft.  3.  c.  2.    If  any  clerk  he  arraigned  before  our 

jssftices  at  ourjuit^  or  at  the  Juit  of  the  party^  and  the  clerk 
holditb  him  to  his  clergy^  alleging  that  he  ought  not  before  them 
thereupon  to  an/wer;  and  if  any  man  for  us  er  for  the  fame 

party  will Juggeft^^  that  he  hath  married  two  wives  or  one 
widow,  that  upon  the  fame  the  jujlices  fl)all  mt  have  the  cogni* 
xamce  or  power  to  try  the  bigamy  by  inquefi  or  in  other  manner  ; 
hsit  itfi^ll  be  Jent  to  the  /pir it ual  courts  as  hath  been  done  in 

timas  pafi  in  cafe  of  baftardy^  And  till  the  certijicate  be  made 
hy  the  ordinary^  the  party  in  whom  the  bigamy  is  alleged  Jhall 

ahide  in  prijon  if  be  be  not  mainpernable* 

1  tdf  6.  c.  12.  r.  16.    Every  per  Jon  who  by  anyjlatute  or 

iaw  of  this  realm  ought  to  have  the  benefit  of  clergy^ /hall  be  al* 

kvjed  the  fame  although  be  hath  been  divers  times  married  to  any 

Jtnjgb  woman  or  Jingle  women,  or  to  any  widow  or  widows,  or 

io  t%t>o  wives  or  more* 


teaciy  or  a  prollicute»  or  two  fifters,  or  bis  firft  coufio,  wai 
iseafiabJe  of  filling  the  facerdocal  office.  Can.fanQ.  Apofi. 
169  17,  18.  Difi.  55.  c.  1  and  2.  X.  1.  21.  De  Bigamis 
teomardiuandist  Lindnu.  128.  At  laft»  Gregory  the  loch,  in 
tkc  cooQcil  of  LyonSy  declared  bigamifts  ipfofaSlo  dripped  of 
their  piifilege  of  clergy,  and  fubjed  to  the  lecuUr  authority. 
6*  1.  12.  Hence  bigamy  became  no  oncommon  coun- 
IffpIcA  to  the  claim  of  clergy,  and  the  law  concerning  it  wai 
ixed  by  ad  of  parliament.     4  BL  Com.  i63»  in  the  note, 

(«}  This  ftacute  was  pa/Ted  two  years  after  the  council  of 
L70AI,  viz.  in  1276,  and  is  a  parliamfncary  declaration  of 
ikir  coaftitution  there  made.  This,  lord  Coke  fays,  the  judges 
rcq«ired«  becaufe  chat  confiitution  took  from  bigamilts  their 
dcrgjr,  tod  therefore  their  lives.     2  Inft,  274. 
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FOR  bifhops  lid/esy  together  with  tboTe  of  other  ect^ 
fiaftical  corporations,  whether  fole  or  aggregate;  fee 
title  %talt9^ 

L  Of  arcbtfjhops  and  bijbcps  in  general. 

IL  Form  and  manner  of  making  and  confecrating 

arcbbijh'ps  and  bijhops. 
II L  Concerning  refidence  at  tbeir  cathedrals. 

IV.  Concerning  their  attendance  in  parliament* 

V.  Spiritualties  of  bijbopricks  in  the  time  ofvacatian, 

VI.  Temporalties  of  bijhopricks  in  the  time  of  vaca^ 
tion. 

VIL  Archbifhops  jurifdiHion  over  their  provincial 
bifiops. 

VIII.  Of  fuffragan  bijbeps. 

IX.  Of  coadjutors. 

I.  Of  archbifliops  and  bijhops  in  generai 

Age  of  perfons       t.  By  the  preface  to  the  form  and  manner  of  makiof 

to  le made        ordaining  and  confecrating  of  bifliops  priefts  and  deacons 

bUhopf.  (confirmed   by  aft  of  parliament,    3^4  Ed.  6.  c.  10^ 

5^6  EJ.  6.  c,  I.  8  £/.  c,  I.  13  ^  14  C  2.  c,  4.)  everr 

man  which  is  to  be  ordained  or  confecrated  biihop,  Khali 

be  full  thirty  years  of  age  (a). 

Bi/bop,wbat.         2.  Bi(hop  is  from  the  faxon  hifcop^  and  that  from  tl^ 

greek  tTruTxcTro^^  an  overfcer  or  fuperintendant ;  fo  called 

from  that  watchfulnefs,    care,    charge,  and  faithfulnday 

which  by  his  place  and  dignity  he  hath  and  owetb  Co  the 

church.     Gid.  22.  (b) 

An^iihop.  3*  An  archbifhop  is  the  chief  bifhop  of  the  proiriooer 

who  next  and  immediately  under  the  king,  hath  fupreom 

power  suthority  and  jurifdidion  in  all  caufes  atfd  ddngi 

ccclefiaftical.     God.  12. 


«  -  I  I    T, 


{a)  The  reafon  given  by  the  canon  law  is,  that  onr  Saviiotf  | 
was  bsptifed,  and  began  to  preach  at  tbia  age.    B^.  7!^ 

c/r/.  3.  • 

(fl^)  ^ztDiJi,  21.  r.  I. 
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At  firfty  the  title  of  archtijhop  fecmeth  to  have  been  chJy 
a  name  of  honour;  whepce  in  feme  countries,  efpecially 
in  luly,  feveral  are  diftinguiOied  with  that  title,  who  in- 
deed take  place  of,  but  have  no  power  or  authority  orer,* 
other  bifliops.     Bower* s  Hift,  Pop.  V.  L  p.  110. 

Mitr§p9Utan^  was  a  title  given  to  the  bifhop  of  the  chitf 
dtj  of  a  province.     U. 

As  was  likewife  that  of  primate ;  be  being  primus^  or 
the  ftrft  of  the  province :  for  fuch  was  the  original  Ggni- 
fication  of  that  word  in  an  ecclefiaftical  fenfe ;  but  to  pro- 
ccft  of  time,  .the  title  of  primate  was  reflraincd  to  the 
bifliopt  of  fome  great  cities.     Id. 

A  petirienxh  was  the  chief  bifliop  over  feveral  kingdom^  or 
provinces,  as  an  archbifliop  is  of  feveral  diocefes.   God.  20. 

4.  The  ancient  Britons  are  believed  to  have  had  at  lead  Cooftteatfoii  vf 
Me  archiepifcopal  fee  before  the  times  of  jiujUn  the  monk,  'J^^****^" 
m.  at  CaerietHy  or  (as  fome  would  have  it)  at  Landoffe.  * 
Jobnf.  35.    God.  17. 

And  upon  the  pope's  granting  utito  Auftin  a  power  to 
tttOi  a  metropolitical  fee  at  York  (with  fubordinatioo  ne« 
vcrthelefs  to  himfelf  as  primate),  V^x.  Warner  obfervetb, 
Ihit  the  reafon  of  this  preference  with  regard  to  York 
was,  becaufe  foimerly  under  the  Romans  York  had 
been  an  archbilhoprick,  as  well  as  London  and  Caerleon, 
I  Warn,  Ectl.  H'lft.  50. 

But  at  this  day^  the  eccledailical  ftate  of  England  and 
Wales  is  divided  only  into  two  provinces  or  archbi(hop« 
ticks,  to  wit,  Canterbury  and  York.,  Each  archbiOiop 
hath  within  his  province  bifliops  of  feveral  diocefes.  The 
arthbifliop  of  Canterbury  hath  under  him  within  his  pro- 
fince,  of  ancient  foundations,  Rochffter^  London^  JVui'^ 
fA^fr,  Nofwicb^  Limolriy  Ely^  Ch'-chefier^  SaVtJbury^  Exeter^ 
Baib  and  Wr//i,  IVorceJler^  Coventry  and  Litchfieldy  Here- 
fird^  Landoffe^  St.  David's^  Bangor^  and  St,  /ffcph ;  and 
Msr  founded  by  king  Hen.  8.  creeled  out  of  the  ruins  of 
dUEslved  mon  aft  erics,  viz.  Glouajfer^  BrijhU  Petcrhorourb^ 
Oxford.  The  archbifhop  of  Yak  hath  under  him 
\  viz.  the  bifliop  cf  the  county  palatine  rf  ChcjUr^ 
if  ereded  by  king  Hen.  8  and  annexed  by  him  to  the 
hiihoprick  of  York\  the  county  palatine  of  l)uihctn\ 
Cm'^fli\  and  the  ifle  of  Man^  annexed  to  the  province  cf 
dSri,  by  king  Hen,  8.  But  a  greater  number  this  arch* 
hMiop  anciently  had,  which  time  hath  taken  from  him* 

Every  diocefe  is  divided  into  archdeaconriei,  \vhercof 
'   Ihtte  be  (ixtyi    and   every  archdeaconry  is  parted   into  ^ 

.9  O  2  de^nrics  \ 


19^  ]3tSxipS«. 

(Usaaren-j   met  iesnro  xgais  uxm  gariihe^  tovni^  sdcI 

Bijc  *n-<»  tn  '.tinn    ntn  svnibea  resBcth  nor  to 
fOkOe  lil  ar  incs.  Imc  tt  oe^resf.  a  cfcarche  in 

0  T.rne  •ens  mic  intf  eaaowed  iv  lords  at 
iKn«>nY  v;r  :.*%  i&  cr  Ciesr  amanrf  or  ocacr 
WTrs;n  ''ticn  t  v-ir.cz  ;  irra  ens  Tcsac'-i  to  be  the  iciliMi 
«n*f  *i^rt  ire  vxne  stooa  it  dsia  dap  wisicii  aic  cmc  in  aaj 
9«n€k,  hur  ire  sxTHsar^chai. 

fe:  .acHnfcessr  of  Bis  cuacrie,  recei??*!  sil  :iie  proao,  wbidi 
vers  but  c^tr  nfi  or  re^odcir,  cue  or  «!iidi  be  paid  tbe 
f«Urei  o#  iiuci  a»  efic^icd  vtMer  km^  is  '^■^^cths  and 

Arcervir.-:-*,  v^k  csarcires  Bccanac  tbaaccfl  and  cn- 
df^Tft-i,  ae  *Jent  cut  e^  ci^rrv  co  re&i:Cv  and  to  oficiacc  in 
uu:*'^  c:;j£ci:^;  rMrrirz  acTctse^eii  tc  iiloiibir  a  ccitain 
r*L.r;i,>sr  tn  r.  >  ckih^'ril  :o  ccuzfsi  aad  ajKft  hm,  which 
a-e  nsv  ca'.Ks:  dcajn  aad  predcaCines  or  canoas. 
^«-  •  %^?  ';/f  J,  Cw*ie:b«rT  was  crce  cbe  rrval  citv  of  the  kings  of 
•  ^*;'  p.'j.  Ifi^r^t'^  in'  wki  Trten  bj  k.oz  EcfecLbeir,  oo  bb  contoBotk 
u»  chr  ir^.'  i:v,  to  ArnHa  &.e  £n^  archbrlhop  thereof,  aooat 

1  he  -.car  M  cur  Lrrtd  yjt.     G§dm  13.  17. 

ii  we  r^^  :V:cr  Ciattr::urT  as  the  feat  of  the  metropo* 
T'lr,  If  fi2'^-  LT.'Jer  it  cvcrty-cze  bilhops  (as  bith  bcca 
fi?i  ,  buf  .f  we  co.-.liicr  it  2i  she  f-at  of  a  diccefdip,  fo  it 
forTv'«'''^f  *-•*  ^''V  fcir.c  part  of  Kent  (the  rcBdue  being 
III  1^^  c\-  -f/c  of  P*ochrl"tcr),  together  with  feme  other 
P^ifl-.c*  ^4  f.  r:t.1 -T  ri:u:tc  in  several  cicccfcs ;  it  being 
4U  ^ri'ienr  pr^-.  >ge  of  this  fee,  that  the  places  where  the 
4'(h..ihop  r.  th  any  manors  or  advowfons,  arc  thereby 
ex  fn;/i:4J  »f'  rn  thr  ord.rirv,  and  are  bcccme  peculiars  of 
i:.t  <;.ocefc  'A  Ciinfefbur?,  properly  belonging  to  the  jurif- 
rtxJioo  of  tea  chb'fiirp  of  Canterbury.     G*^.  14. 

'I  \.e  ;ircKbifhop  of  C^nteibury  is  ilyled  primate  and 
mc'troi  oiit^n  of  al  r  no}'<tnd,  albeit  there  is  another  archi- 
l\).k*''Y^^  f)rr  v.tKC  vvi'.hin  the  realm;  parti),  becaufe  when 
iv.»-  |i<rpc!>  i.a<J  taken  iri!o  their  own  hands,  in  a  great 
rrir;>(ii*c,  the  archiepifcopal  authority,  they  invefted  the 
a'chl'ifhops  of  Canterbury  with  a  legatine  authofity 
ihrf.ijf'nout  both  the  provinces  ;.and  partly,  becaufe  the 
archt>:flirp  <-f  Canterbury  hathftill  the  power,  which  the 
('O).es  in  tinics  paft  ufurped,  and  which  by  a£t  of  parlia- 
rnenr  war^  a^rain  taken  from  the  popes,  of  granting  facut- 
tit-s  and  difpcnfationji  in  both  the  provinces  alike. 

1 

Yea 


BiQiopfif.  19; 


Yea  further,  the  archbifliop  of  Canferbury  anciently 
had  primacy  not  only  over  all  England  but  over  Ireland 
alfo,  and  from  him  the  Irifb  bifliops  received  their  con* 
fecracion ;  for  Ireland  had  no  other  archbiOiop  till  the 
year  1152.  For  which  reafon  it  was  declared  in  the  time 
of  the  two  iirft  Norman  kings,  thiic  Canterbury  was  the 
metropolitan  church  of  England,  Scotland,  and  Ireland, 
and  of  the  ifles  adjacent ;  the  archbifhop  of  Canterbury 
was  therefore  fometimes  ililcd  a  patri/irch^  and  orbis  Bri" 
tannicipwtifex ;  infomuch  that  matters  recorded  in  eccle* 
fiaftical  affairs  did  run  thu:*,  viz.  anno  poniificatm  nojiti 
frimfi^  fecMndo^  ^c,     God.  20. 

At  general  councils  abroa<^,  the  archbifhop  of  Canter- 
bury had  the  precedency  ol  all  othf^r  archbt(hop«.  God,  21. 

^t  home,  he  hath  the  privilege  to  crown  the  kings  of 
England.     G^d.  13. 

He  is  faid  to  be  inthrovfd^  when  he  is  vefted  \t\  th<e 
archbifhoprtck;  whereas  bi(hc!p:>  are  faid  to  be  injiulted. 
God.  21. 

He  hath  prelates  to  be  his  officers :  thus,  the  biihop  of 
London  is  his  provincial  dean  ;  rhe  bifhop  of  Wjncheffer, 
bis  chancellor ;  the  bifhop  of  Lincoln  anciently  was  his 
vice-chancellor  ;  the  bifhop  of  Sslifbury,  his  precentor ; 
tbebiibop  of  VVorcefler,  his  chaplain  ;  and  the  bifhop  of 
Rocbefter  (when  time  wasj  carried  the  crofs  before  him. 
G§d.  14.. 

He  may  retain  and  qua-ify  eight  chaplains  ;  which  is 
more  by  two,  than  any  duke  is  allowed  to  do  by  flacute. 
G9d.  14. 

In  fpeaking  and  writing  to  him  is  given  the  title  o^ grace ^ 
gndmoft  reverend  father  in  God.    Chamb.  Pr.  St.  63. 

He  writes  himlelf  by  divine  providence  '^  whereas  bifhops 
only  ufe  by  divine  fermijfion,     God.  i  3, 

6.  The  firft  archbifhop  of  York  that  we  read  of,  was  AfchMAop  if 
Paolinus,    who  by  pope  Gregory's  appointment  was  made  Y**'^* 
archbifhop   there,    about    the    year    of    our   LorJ    622. 
G§i.  12. 

The  province  of  York  ancicnily  claimed  and  had  a 
metropolitan  jurifdidlion  over  all  the  bifliops  of  Scotland, 
whence  they  had  their  confccration,  and  to  which  they 
fwore  canonical  obedience,  until  about  the  year  1466, 
when  George  Nf  vil  being  at  that  time  archbifhop  of  York, 
Che  bifhops  of  Scotland  withdrew  themfelves  from  thor 
obedience  to  him  ;  and  in  the  year  1470,  pope  Sixtus  ihe 
fourth  created  the  bifhop  of  Sr.  Andrews  archbifliop  and 
metropolitan  of  all  ^^cotlanJ.     GW.  J4.  i8« 

(J  3  a  he 


Tr.»  a':?.-/r.-:  -- V'-  c  r.a:-  rr-  p-i-ii-'gc  lo  crcvn  the 

cu'*r.  CT.  .-.rt;  1-.:  :-  zc  "'  :e-p<'ua:  c-s^uin.  Cfrj«i.6j. 

H*  a     ,  *-     te  -r.5=";r  i£  ir^aMhr^jp  c:Car::crbury« 

...A    .      £  .    ..         ■    i.A.       Lr.^.   ^1. 

Hi  a.  -  :.-     :  ^  :  .:-  '::\-"'r:-a^i  rr.-f  ''izj^rrd  father  in 

Vi ^ttkiiji, : \ :'  :r.G.i,      C r iX - .  65 . 

A  r.  -  ."1 J  X : . :  2  ■  r :  ir.  fc  r  f  ■  lii :  *«  * r«*r:  i4.1t/.     God .  1 3. 
Tbr^sr?*'?-  7.  T:.;  i::.' :"::>. cp  c*^  C*n"crbury  is  ihc  fiift  peer  of 

/c^cciaiftc  ii-g  rsa..-n,  an  J  r*a:n  precedency,  not  cr.Iy  bercre  all  the 
cr.cr  c":cr2^ ,  b^t  alio  'r.cx:  and  imir.cii.aicly  after  the 
hlood  rcya!;  btrore  all  tuc  ncbilicy  of  the  reajai;  and  as 
ht  hath  the  p.-eceder.cy  cf  all  the  ncbiliiy,  lb  alfo  of  all 
the  gre2!  cffi.ers  of  ftiie.     G:fl.  13. 

7  he  archoiihop  of  York  haih  the  precedency  over  all 
dtjkc-,  u'A  kcir.g  of  the  b!ocd  royal  ;  as  alfo  before  ail 
the  great  cf&cers  of  ftAte,  except  the  lord  cbanceilcr. 
C^d.  14. 

And  every  other  b'.fhap,  in  refpefl  of  his  barony,  hath 
place  o\  ail  the  barons  of  ibe  realm,  under  the  degree  of 
vifcounr.     G^.d.  13. 
T>c>rprere«  8.  The  archbifhop  of  Canterbury  h«th  the  precedency 

ncMcone  of  aH  the  other  cleri^y  ;   nrxt  to  h  =  m  the  archbifliop  of 

•mon^A  i'iO'  Yofk ;  ncxt  to  him  the  biftop  of  London  ;  next  to  him 
the  b.fhop  of  Darham  ;  r.trxt  to  him  the  bifiiop  of  Win* 
chcfler ;  ;ind  then  all  t-.e  other  bifhops  of  both  provioccs 
2fter  the  ffniority  of  their  confecra'ion  ;  but  if  any  of 
the.11  be  a  piivy  councillor,  he  (hall  take  place  next  after 
the  bifhop  cf  Du'bam.  1  /r/?.  94.  i  Ought,  486. 
Pftry  frrvron  0*  By    the  25  Ed.  3.  y?.  5.  c,  2.    it  is  thus  enaflcd  : 

for  tficrk  to      AlQi'iWtr^  there  is  ansther  ma:ver  cf  triafw^  uheri  a  man 
"*••'  ''•  ^"  ^^'  Ji:uiar  er  religious  JJa^etk  b.s  pt^ate^  to  v,b:m  be  siLetb/mth 
cnH  'btJience, 

/lnc:l:r  mcnr.er  rf  fr.^rJ  The  fi-H:  part  of  this  ftatute 
h  cunccrr.ir^  ii:^:h  ire*;oii  :  fo  called  in  refpefi  of  the 
r;*yal  nivci'. v  a;:?.!;-.!!  wi-^m  It  is  committed.  And  the 
f(;rt  c/f  irt^ron  !p  .ict:!  of  in  ij-ils  claisic  i^  called  petit  treafon, 
in  :c;:.utl  it  is  L\^r.-.m!::cf;  <>:  \y  a^ainft  ij'rjccts.  3/«/?.  20. 
6.^>.:!'  L-s  *r./..'t  1  A  I.  J  this  v^as  petit  treaion  at  the 
cr^-.'U'.j'.'.  law.      3  i't7fi,  20. 

7i?  Tt^/'.7  /v  c'l-ft-:  f:u:h  and  zbe.ucncc]  Petit  treafon  doth 
prcrii,j>o^c  a  irui:  ar:j  obrdjencc  in  the  otJer.Jer  of  one 
iinJ  ;;)  aaouicr.     3  hjU  2C» 

II.  F^tm 


II.  F^rm  and  manner  of  making  and  c§nfearaiing  arch- 

bijhops  and  bijbops. 

!•  When  cities  were  at  firft  converted  to  chilftianitj,  BiAopHckt  tt 
the  bifliops  were  eleAed  by  the  clergy  and  people  :  for  it  *J^  ^}t&\wt  ty 

i_         L  •  L    ^■'l      I  •  II        the  cliffy  •114 

was  tnea  thought  convenient,  that  the  laity,  ts  well  aS||jep^%^ 
Che  clergy,  (hould  be  confiiiered  in  the  cledion  of  their 
hjQiops,  and  fliould  concur  in  the  eIe£lion  ;  that  he,  who 
wis  to  have  the  infpedion  of  them  all,  might  come  in  by 
a  general  coofent.     JyL  Par.  \  26* 

a.  But  as  the  number  of  chriftians  iocrcafed,  this  was  TfaeiKfena^ivt 
found  to  be  inconvenient;  for  tumults  were  raifed,  and ^7 Ifc* pn¥^ - 
Ibmettmet  murders  committed,  at  fuch  popular  eledions  ; 
and  particularly,  at  one  time,  no  lefs  than  300  pcrfons 
were  killed  at  fuch  an  cledion.    I(L 

To  prevent  the  like  difordcrs,  the  emperors  being  then 
cbriftians,  referved  the  election  of  bifliops  to  themfelves ; 
boC  in  feme  meafure  conformable  to  the  old  way,  that  is 
fo  fay,  upon  a  bifliop's  death,  the  chapter  fent  a  ring  and 
pmfimralfiaffKQ  the  emperor,  which  he  delivered  to  the  per- 
fon  whom  he  appointed  to  be  bifhop  of  that  place.     Id. 

But  the  pope,  or  bifliop  of  Rome,  who  in  procefs  of 
lime  got  to  be  the  he<.d  of  the  churchy  was  not  pleafed 
4lial  the  bifliops  (hould  have  any  depcndance  upon  prifices; 
and  therefore  brought  it  about,  th;4t  the  canons  in  cathe- 
dral churches  (hould  have  the  elediion  of  their  bifhops  \ 
which  eledions  were  ufu^illy  confirmed  at  Rome.     Id. 

But  princes 'had  flill  fome  power  in  thofe  eledions. 
And  paicicularly  in  England^  we  read,  that  in  the  Saxo.n 
times,  all  ecclefiaftical  dignities  were  conferred  by  the 
king  in  parliament.  Ingulphus,  abbot  of  Crowland,  in 
Ike  time  of  William  the  conqueror,  tells  us,  that  for 
■lany  years  palt  there  bad  been  no  canonical  elcdion  of 
prelates,  for  that  they  were  donative  by  delivery  of  the 
ring  and  paftoral  (laiF;  the  one  fignifying,  that  the  bi(bop 
was  wedded  to  the  church  ;  and  the  other  was  an  enGgn 
af  honour,  always  carried  before  him,  and  was  a  token  of 
that  fupport  which  he  ought  to  contribute  to  the  church, 
or  rather  that  he  was  now  become  a  (bepherd  of  Chrifl't 
flock.     Id. 

Lord  Coke  eftablifheth  the  right  of  donation  in  the 

kings  of  this  realm,  upon  the  principle  of  foundation  and 

^jvoperty :  for  th^t  all  the  bifhopricks  in  England  were  of 

ike  king's  foundation,  and  thereupon  accrued  to  him  the 

li|ht  of  patronage,     i  InjL  1 34.  344, 

0  4  Sa 
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So  alfo  the  bi(hopricks  in  //W^i  were  founded  by  the 
prince  of  Wales;  and  the  principality  of  Wales  was 
holden  of  the  king  of  England  as  of  his  crown;  and  when 
the  principality  of  Wales  for  treafon  and  rebellion  was 
forfeited,  the  patronages  of  the  bifliopricks  there  became 
annexed  to  the  crown  of  England,     i  Infi.  97. 

And  in  Ireland^  the  biDsopricks  are  ftill  donative  by  let* 
ters  patent  at  this  day.     i  Salk.  136. 

The  proprietor  of  the  iile  of  Alcn^    is  patron  of  the 

bifhoprick  there;  but  the  anhbifliop  of  York  doth  nor 

confecrate  him,  till  the  broad  feal  of  the  king's  coafcnc 

be  produced.     Jehnf,  29. 

Km  efodiM  3-  Hildebrand,  who  was  pope  in  the  reign  of  king  Wil- 

by  the  deans  aii4  liain  ihe  copqueror,  was  the  firft  that  oppofed  this  way 

wa'*io7h/'***"     of  making  bifhops  here  ;  and  for  that  purpofc  he  called  a 

pr'pc*ft  confir-     council  of  no  bifliops,   and  excommunicated   not  only 

acatioo.  the    emperor    Hen.  4.    but    alfo  all    prelates   whatfoever 

that  received  inveftiture  at  the  hands  of  the  emperor  or 

of  any  layman  by  delivery  of  the  ring  and  ftaff.     JyU 

Par  erg,  126. 

But  notwithftan'^ing  that  excommunication,  Lanfrmik 
was  made  archbiihop  of  Canterbury  at  the  fame  time,  and 
by  the  fame  means,  according  to  Malmefbury  ;  but  the 
Saxon  annals  in  Bennet  college  library  are,  that  he  was 
chofen  by  the  fcnior  monks  of  that  church,  together  with 
the  laity  and  clergy  of  England,  in  the  king's  great 
council.     Id. 

Howbeit,  Anfilm  did  not  fcruple  to  accept  the  archbi- 
ftioprick  by  delivery  of  the  ring  and  fiafF,  at  the  hands  of 
'W'^illiam  Rufus;  though  niver  chofen  by  the  monks  of  Can* 
terbury.  And  this  was  the  man,  who  afterwards  god- 
tefted  this  matter  with  king  Henry  I.  in  a  moft  extraor- 
dinary manner.  For  that  king  being  forbidden  by  tte 
pope  to  dirpofe  of  bifliopricks  as  his  predeceflbrs  had  done 
by  delivery  of  the  ring  and  AdfF,  and  he  not  regarding 
that  prohibition,  but  infixing  on  his  prerogative,  the  arch* 
bifhop  refufed  to  cor.fecrate  rhofe  biftiops  whom  the  king 
had  appointed.  At  which  the  king  w^s  fo  much  incenfed* 
that  he  commanded  the  archbifliop  to  obey  the  andenc 
cnfloms  of  the  kings  his  predeceflbrs,  under  pain  of  being 
banifticd  the  kingdom.  This  contell  grew  fo  high,  that 
the  p<  pe  fent  two  bifhops  to  acquaint  the  king,  that  he 
would  connive  at  this  matter^  fo  long  as  he  adcd  ihe  part 
of  a  good  prince  in  other  things.  Whereupon  the  king 
commanded  the  archbifliop  to  do  homage,  and  to  oodCb- 
cratc  thcle  bifliops  whom  the  king  had  made;  bi{t  this  be- 
ing 
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iog  only  a  feigned  mefikge,  to  krep  fair  with  the  king, 
and  the  archbifhop  having  received  a  private  letter  to  the 
contraryy  the  archbifliop  ftill  difo^eyed  the  king.  And  at 
length  the  king  was  forced  to  yield  up  the  point,  refcfrving 
only  the  ceremony  of  homage  to  himfelf  from  the  bifliops, 
in  refped  oF  the  temporal  ties.     Id. 

And  king  Jt^ha  after^vards,  after  feveral  fonte(l<,  by 
his  charter,  acknowledging  the  cuitom  and  right  of  the 
crown  in  former  times,  yet  granted  by  common  confent 
of  the  barons,  that  the  bifliops  (hould  be  eligible  by  the 
chapter ;  which  after  was  confirmed  by  divers  ads  of  par- 
liament. Which  ele£tion  by  the  chapter  was  to  be  a  U^z 
cleAion,  but  founded  withal  upon  the  king's  c-mge 
d'eflire ;  and  afterwards  to  have  the  royal  aflcnc;  and  the 
ncw-eleded  bilhop  was  not  to  have  his  temporalties  re- 
ftored,  until  he  had  fworn  allegiance  to  the  king ;  but  it 
was  agreed,  that  confirmation  and  conlecration  (hould  be 
in  the  power  of  the  pope;  by  which  means  he  gained  in 
cSed  the  difpofal  of  all  ihe  b'fliopricks  in  England,  i  Inji^ 
134.     Gibf.  104.     3^^/^.  yi. 

But  neither  was  he  content  with  this  power  onty  of 
confirmation  and  confecration,  but  would  oftentimes  col- 
late to  the  bifihopricks  himfelf:  whereupon  by  the  Ifatute 
of  the  15  Ed.  3.  ft.  6.  it  was  enadled  as  follnweth ;  viife. 
Tbifra  tleSiUn  of  archbifljr^pi  bfjhcps  ond  all  ether  dignities 
mud  kaiefices  i!i£five  In  England^  JbnU  hold f* am  henceforth  in 
lk  manner  as  they  were gr anted  by  ihe  ki*ig's  progenitors  and 
th  awcfftors  of  other  Icrasy  founders  of  the  faid  dignities  and 
oAir  binefices.  And  in  cafe  that  rejervation  collation  or  previa 
fm  he  made  by  the  curt  of  Rome^  if  any  arcbhijboprick  bijhop- 
fkk  dignity  or  other  bemfice^  in  di/iurbance  of  the  free  eleSiions 
af§nfatdi  the  kingfhail  have  for  that  time  the  eolations  to  tho 
mMifioprieits  and  other  dignities  elSfive  tuh.'ch  be  of  his  ad^ 
Wmryxfutb  as  his  progenitors  had  before  that  free  eleilim  luat 
^fmHed:  Jince  that  the  etefJion  was  firjl  granted  by  the  kng's 

Cenitors  upon  a  certain  form  and  condition^  as  to  demand 
u  af  the  king  to  chuje^  and  afttr  the  ele^ion  to  have  hts 
fig^  mjpnt^  and  not  in  other  manner ;  which  condifinns  not 
liJMt  the  thing  ought  by  reafon  to  refort  to  its  firjl  nature. 

4*  Afterwards,  by  the  2$  H,  S.  e.  20.  All  papal  jurif-  TheneleATvt 
diSion  whatfoever  in  this  matter  wa«:  entirclv  taken  away;  by  the  dem* 
,  by  which  it  is  enaaed,  that  no  perfon  Jhall  be  prefcnted  andV^^."^^^^^^ 
ammueaedto  the  bifbop  of  Rome,  other  4  V  i  ailed  the  pope^  or  1^0  j,)  bvihi 
f$  tbijH  of  Rome  J  for  the  office  of  an  archiijhsp  or  HJ}).p  ;  but  k"*?'*  <oie  uo- 
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r"-.'  ff:  :''€  t,  f:..r.  :f  ^^  cz.  ?•;•  1^2  Ttls;:  r%  i-^i  di^m  and 

.TT-V^  :•  i.'j  ;•.'  '. -:  j;  :•■.  c-ti"  ^ri,:z  jti  ^rzkhijk'.prici  9ir 
iili^r:,*  kn:3  ;  J  - :  u  ■:: '  :^j:  r :  *  ,-ij  iuc:  m:  te  in  very  dud 
rs  */•;?;.- 'Lf,  rn:  .— .^  ttjii.-::  .''  cir^e  a^tj'z't  bavf  takmrt 

f  /ty  ^k:  ir^:n^  c  :  -ircgz'r}  szz  r''x/i-::;j.'  t»  ite  king^s 
p^iT%^..:.'ir:j^\  ::  c.-c  i-.t  ^^trt^iKi:*:  :he  cstlaiitn  and 
£-"':  '*'  a  .  z-c  i.^izri^i:  an'.  }  jhziri.ti  ani  j'-^ffrogan  b:fimp$ 
it::':i'.  cii  j  mi?:::«;  ;  i:  /'.  i-sflu^  :hit  fr:m  hincgfsftb  n^ 
c  r,£e  c'ijl.i  hi  ^raiTiz^  1:  •■  iizlLK  Ij  thi  dian  and  cbafUr 
if  fT.cd;^  cLt  tla:  ihr  c.s^r  zj  ci:  liTttr 5  petints  msj  c:llau, 

Ar.i  it  hath  been  fif p::  ed  dv  foEnCp  thai  the  principii 

intent  of  this  a  a  was,  to  mai^c  dtM'^.s  and  cbaptcn  lefs 

nscefl^ry  ;  and  thereby  to  prtpare  the  waj  for  a  diUblutioa 

of  them.     Guf.  113. 

rn*>e!e't«e       6.  Bji  this  fla;ute  was  afterwards  repealed,  and  the 

«^-:n  £}  The       rratter  vas  brcuzh:  oick  a^a'r.,  and  liili  retUch  upon  the 

Ter!!''^:frXr  ^'^^"'^  '^  ^^^  ^5  ii.  8.  c.  13.    («  hcicaftcr  followeth.) 

If*"';  7.  When  a  bifnop  dies  or  is  trar.l!a!ed,  the  dean  and 

JViiidliKj'**     chapter  certify  the  king  thereof  in  chancery,  and  pray 

leave  of  the  king  to  roake  elrdion.  Gji.  29. 
Lnvftvclea.  8.  Upon  which,  it  is  enacied  by  the  25 //.  8.  (•  2Q. 
tha[  at  evifj  az'sidanct  of  cr,y  archbifiiopruk  or  bijbofrick^  tbt 
king  may  »rant  te  the  a  tun  Gr.dcb:.pur  a  licence  under  tie  grmi 
Jeul^  us  cfold  time  ka:h  ban  auuftemed^  to  proceed  t$  eliQim 
tj  an  archifijhsp  or  bifi}9p.     f,  4. 

Which  licence  is  called  in  French  conge  d^iJSn^  that  \%% 
leave  to  chuf:%     Ternii  dc  la  ley. 

VomininoHcf       9«  -^"^  ^"*  ^*'  Itcenct^  a  litter  m'Jfive\  eoniainiag  tbi 
j.-rro .  I,,  L :  177  m  cf  the  perpn  which  tbeyjbali  elc£l  and cbuji.     25  H.  %• 

"  "'•         c.  20.  r  4. 

^«t  »«■><••  10.  By  vittu:  ofwlncb  licence^  the  dean  and  ehapitrfiall 

W't '  at'  lifted  in  due  firm  ele£i  and  chufe  tije  faid  per/on  named 
i:i  r\-  inters  r."j\v(^  ar.d  nznc  ether.     25  H.  8.  c.  20.  f.  4. 
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And  ifibey  ddo)  thsir  eltStim  ahve  twelve  days  mxt  afut 
fiich  lictnci  $r  Uturs  mijftv  to  tkim  dilivired\  the  kingJhaU 

mmlnate  and  prefent^  by  letters  patents  under  the  great  Jeal^ 
fmcbperfin  as  bijhall  think  convenient^  to  be  invejied  and  conm> 
Jicratedin  Hie  manner  as  if  he  had  been  eU£ied  by  the  dean  and 

ibaptir,     f.  4,  5. 

11.  After  ele£Uon,  then  there  mud  be  the  confent  ofCoofeotorthe 
theperfon  cleAed  ^  in  order  10  which,  the  pro^or,  con- P"^®"  •**^*^' 
fiituted  by  the  dean  and  chapter,  exhibits  to  him  the  in* 
ftrument  of  eleSion,  and  prayeth  his  aflent  to  the  fame ; 

which  aflent  is  to  be  given  by  an  iniUument  in  form,  in 
ihe  prefence  of  a  notary  publick.     GiL/.  no. 

12.  yfad  if  the /aid  dean  and  chapter  do  eleSi  vuiihin  twelve  Nottliratton  of 
dtys  ess  afoTfJaid^  then  thy  Jhall  make  tcrtjfication  thneof  to  the  ***•  ele^ion. 
hheg  under  their  common  fiQl\  after  wl uh  cntifi^tttisn^  tin 

fgrfon  fo  elected Jhall  be  reputed  and  taken  by  the  nanie  0/  lord 
aUhed  of  the /aid  dignity  and  effce  that  he  Jhall  be  eUGed  to. 
fl5  H.  8.  c.  20    f.  5. 

Jnd  if  the  dean  and  chapter j  after  fuch  licence  Jhall  be  de* 
Jmred  to  them,  proceed  not  to  elt£tion  andfignify  the  fume  ac^ 
tarding  to  the  tenor  of  this  a^fy  within  twenty  days  mxt  after 
ficb  licence  comes  to  thetr  hands  ;  or  if  any  of  them  admit  or 
do  any  ether  thing  contrary  to  this  a^ ;  tbm  every  fuch 
•dean  and  particular  perfon  of  the  chapter  fo  cffending,  and 
aoerj  of  their  aiders  counfeliors  and  abettors,  JbaU  incur  a  pras^ 
•  amnire,     f.  7. 

13.  ^nd  then  making  fuch  oath  and  fealty  cnly  to  the  king  Mandite  for  . 
mfiall  be  appointed  for  the  fame,  the  king  by  letters  />fl//»r  r '"''^"°'"'*°* 
rnnder  bis  great  Jeal  jhall  fignify  the  faid  election,  if  it  be  to 

tbt  dignity  of  a  bijhop,  then  to  the  archbifliop  of  the  province, 

[       if  tbe  fn  of  the  faid  archbijhop  is  full  and  not  void ;    and 

[  •     if  it  be  void,  then  to  any  ether  archbijhcp  within  this  realm  or 

be  mmj  other  the  king^s  dominions,   requiring  and  co*nmanding 

-..  ^Um  to  confirm  the  faid  election,  and  to  inve/i  and  con/ecrate 

-  *^fk  farfom  fo  eUSied  to  the  office  and  dignity  that  be  is  ei<£ted 

',.  wiUo^  and  to  g've  and  ufe  to  him  all  Juch  benedi£iicns  certmo" 

niii  and  other  things  requifite  for  the  fanr^  without  fuing  to 

ffeafee  of  Rome  in  that  behalf:  And  if  the  perfon  be  eleGed  to 

^  thi  dignity  cf  an  archbijhop,  then  the  king  Jliall  fo  fignify  the 

'    -iS^d  ele&ion  to  one  archbijhop  and  two  other  bijhops,  or  elje  to 

'  ^finr  bijbops  within  this  realm  cr  in  any  other  the  king's  domi^ 

1^    MMT^  requiring  and  commanding  thtm  with  all  f peed  and  ce- 

\    ttrity,  to  confirm  the  Jaid  elision,  aid  to  invefl  and  con  I tc*  ate 

tie  faid  pirfon  fo  eleffid  to  the  office  and  dignity  that  he  is 

f/f^cd  unto,  and  to  give  and  ufe  to  him  Juch  pall  bencdi£fions 
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eerimonlis  and  all  other  things  nquifite  to  the  fame^  Wfth9Ut 
Juing  t$  tbi  fte  of  Rome  in  that  behalf.  25  H.  8.  c.  20»  f  5. 
Such  oath  and  fealty  only  to  the  king]  Inftead  of  this,  be- 
fore the  reformation,  an  oath  was  taken  to  the  pope  and 
fee  of  Rome;  in  ihefc  words:  "  I  John,  biihop  of  P. 
*'  from  this  hour  forward  (hall  be  faithful  and  obedient 
**  to  St.  Peter,  and  to  the  holy  church  of  Rome,  and  to 
**  my  lord  the  pope  and  his  fuccetfors  canonically  entring. 
*<  I  fhall  not  be  of  counfel  nor  confent,  that  they  (ball 
**  lofe  either  life  or  member,  or  fliall  be  taken,  or  fuSer 
**  any  violence  or  any  wrong  by  any  meanf.  Their 
'<  counfel  to  me  credited  by  them,  their  meflenf;ers  or 
*'  letters,  I  (hall  not  willingly  difcover  to  any  perfon.- 
'*  The  papacy  of  Rome,  the  rules  of  the  holy  fathers^ 
*<  and  the  regality  of  St.  Peter,  I  (hall  help  and  maintain 
•<  and  defend  againft  all  men.  The  legate  of  the  fee 
<*  apoftolick,  going  and  coming,  I  (hall  honourably  en- 
**  treat.  I'he  rights,  honours,  privileges,  and  authori* 
*'  ties  of  the  church  of  Rome,  and  of  the  pope  and  his 
**  fucceflfors,  I  (hall  caufe  to  be'conferved,  defended,  aiig- 
**  mented,  and  promoted.  I  (hall  not  be  in  council,  treaty, 
*^  or  any  a£l  in  the  which  any  thing  (hall  be  imagined 
*'  againft  him  or  the  church  of  Rome,  their  rights,  feats, 
*^  honours,  or  powers.  And  if  I  know  any  fuch  to  be 
*'  moved  or  compaflfed,  1  (hall  refift  it  to  my  power,  and 
*<  as  foon  as  1  can,  I  (hall  advertifc  him,  or  fuch  as  may 
*^  give  him  knowledge.  The  rules  of  the  holy  fathers, 
*^  the  decrees,  ordinances,  fentences,  dirpofttinns,  refer* 
*^  vations,  provifions,  and  commandments  apoflolick,  to 
<^  my  power  I  (hall  keep,  and  caufe  to  be  kept  of  others* 
**  Hercticks,  fchifmaticlcs  and  rebels  to  our  holy  father 
<<  and  his  fucctflbrs,  I  (hall  refift  and  perfecute  to  my 
^*  power.  I  (hall  come  to  the  fynod  when  I  am  called^ 
'<  except  I  be  letted  by  a  canonical  impediment.  Tbe 
**  threOioYds  of  the  apoftles  1  (hall  vifit  yearly  perfonally, 
*^  or  by  my  deputy.  I  (hall  not  alienate  or  fell  my  poit 
<*  feffions  without  the  pope's  counfel.  So  God  help  me 
•«  and  the  holy  evangclifis."      1  Burnet*t  Hiji.  Reform. 

123-  , 

It  is  true  an  oath  was  alfo  taken  to  the  king,  which 

had  a  (hew  of  qualifying  the  oath  to  the  pope;  beginning 

thus,  **  I  John,  bi(hop  of  P.  utterly  renounce  and  clearly 

**  forfike  all  fuch  ciaufes,  words,  fentences,  and  grani!*t^ 

**  which  I  have  or  (hall   have   hereafter  of  the   pope*a 

'*  holinefs,  of  or  for  the  biflioprick  of  P.  that  in  any 

^*  wife  bath  been,  is,  or  hereafter  may  be.   Hurtful  or 

**  prtju- 
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**  prejudicial  to  your  highnefs,  your  heirs,  fiicceflbrs, 
**  dignity,  privilege,  or  eftate  royal."  (And  the  reft  is  an 
oaih  of  obedience  to  the  king  in  temporal  matters.) 
I  Burmt^i  Hifl.  ^tfirm.  1 24. 

And  the  inconfiftency  of  thefe  two  engagements  Teems 
to  be  what  Wm.  Rufus  declared  in  his  time,  in  the  cafe  of 
archbifliop  Anfelm ;  that  he  could  not  poffibly  obferve  ac 
the  fame  time  both  the  fidelity  which  he  owed  to  him,  and 
his  obedieore  ro  the  apoflolick  fee.     Gibf,  117. 

f§yr  iJfi)$ps]  That  is,  four  at  the  leait.     Gibf.  1 1  !• 

Paff}  So  that  the  form  of  confecrating  according  to  the 
Ronan  pontifical  (though  without  bulls  from  Rome) 
feems  to  have  continued  after  the  making  of  this  ad,  viz« 
all  Henry  the  eighth's  reign,  and  till  the  eftabliftiment  of 
the  new  form  in  the  third  year  of  £d.  6.     Gihf.  no. 

14,  The  method  and  order  of'confirmacion  will  be  bed  Confirmttioji. 
imderftood  by  a  brief  account  of  the  feveral  inftruments  ex* 
bibited  and  applied  in  the  courfe  of  it : 

(1)  The  ktng*s  letters   patent;    by   which   the  royal 
afleot'to  the  eledion  is  fiffnified,  and  the  archbifliop  re- 
to  proceed  to  confirmation. 

(a)  A  citation  againft  oppofers;  which  (the  time  of 
confirmation  being  hrit  fixed)  b  publifhed  and  fet  up,  by 
Older  and  in  the  name  of  the  archbifliop,  at  the  church 
where  it  is  to  be  held  ;  as  well  to  notify  the  day  of  con- 
irnacion.  as  to  cite  all  oppofers  (if  any  there  be)  who 
will  objed  againft  the  (aid  eledion,  or  the  perfon  eledcd, 
ID  appear  on  that  day  :  according  to  the  diredion  of  the 
andent  canon  law, 

(3)  The  certificate  or  return  made  by  the  proper  of- 
,    ficer  to  the  archbifliop^  cf  the  due  execution  of  the  faid 

dution. 

(4)  The  commiffion  to  confirm  ;  which  is  ufually  per- 
lotmci  by  the  archbiftiop's  vicar  general. 

(s)  The  proxy  of  the  dean  and  chapter;  by  which 
one  or  more  perfons  are  delegated  by  the  dean  and  chapter 
deflinp,  not  only  to  prefent  in  their  names  the  inflrument 
of^deAion  to  the  bifliop  eleded  to  obuin  his  confent, 
and  to  prefent  the  letters  certificatory  of  eledion  to  the 
img  and  to  pray  the  royal  aflent  in  order  to  confirma- 
tion} but  alfo  at  the  time  of  confirmation  (the  faiJ  let- 
leiv  patents  and  commiflion  to  exhibit  fuch  his  proxy 
bdag  firft  read)  in  virtue  thereof  to  prefent  the  bifliop 
deAed  to  the  archbifliop,  jvicar  general,  or  furrogate  ; 
lad  in  the  courfe  of  the  confirmation,  to  do  whatever  elie 

is 
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is  neceflary  to  be  done  on   the  part  of  the  dean  anrf 
chapter. 

(6)  The  firft  fchcdule :  The  faid  proAor  in  the  name 
of  the  dean  and  chapter,  exhibiting  the  citation  mnd  re- 
turn abovementioned,  prays  that  the  oppofers  (if  any  be) 
not  appearing,  may  be  pronounced  contumacious,  and 
precluded  frcm  funher  oppoftiion,  and  that  the  confirm- 
ation may  be  proceeded  in  ;  which  is  accordingly  done  by 
this  fchedule. 

(7)  A  (ummary  petition:  This  is  the  petition  of  |he 
faid  pr'odor,  that  the  biihop  e)e(2  may  be  confirmed,  upon 
bis  aliri^ring  and  proving  the  regularity  of  the  eledioo, 
and  the  merits  of  the  perfon  elected ;  which  he  doch  in 
nine  articles;  fetting  forth,  Firft,  chat  the  fee  «ai  va» 
cant,  and  had  been  vacant  for  fome  time.  Secondly^ 
that  the  dean  and  chapter,  having  firft  Jt-ilred  and  obtained 
the  royal  licence,  appointed  a  day  f-jr  e:c:ciion,  and  duly 
fummoned  all  psifons  concerned.  Thirdly,  that  on  rtwK 
day,  they  unanimoufly  chofe  the  perfon  now  to  be  con- 
£rmed.  Fourthly,  that  the  eIe£)ion  was  duly  publiOied 
and  declared  to  the  clergy  and  pecple  there  aflemblcd. 
Fifthly,  that  at  the  requeft  of  the  dean  and  chapter,  the 
perfon  fo  cleSed  gave  his  confent  to  the  eledlion.  Sixths 
ly,  that  the  pcifon  tIe<Sled  is  fufiiciently  qualified  by  agci 
knowledge,  learning,  orders,  fobriety,  condition,  fidelity 
to  the  king,  and  piety.  Seventhly,  that  the  dean  and 
chapter,  under  their  feal,  intimated  the  eiedion,  and  ibe 
name  of  the  perfon  eledicd  to  the  kinj.  Kighthly,  thai 
the  king  had  given  the  royal  aiTenc.  Ninthly,  that  he  taad| 
by  his  letters  patent,  required  the  perfon  elcdted  to  be 
confirmed. 

All  which  articles  conclude  with  a  petition,  that  m 
purfuance  of  the  premifl'es,  confirmation  may  be  decreed. 

Then  the  fummary  petition  is  admitted,  and  the  OMft  ' 
decrees  to  proceed  thereupon,  and  affign  him  a  term  im*  *; 
medidtc,  to  prove  the  particular  matters  contained  in  the  j 
petition  ;  for  proof  of  which  he  exhibits  the  procefa  of  ; 
the  elefiion  made  by  the  dean  and  chapter,  the  conAatcf  j 
the  archbifhop  or  bifhop,  and  the  royal  aflent ;  and  ibea  : 
pray?  a  time  to  be  prcfently  affigned  for  final  faiteooot  : 
which  is  decreed  accordingly.  j 

(8)  The  fecond  fchedule :  Before  fentence,  a  feconi  i 
przconization  of  the  oppofers  (if  any  be)  it  made  at  4c  ^ 
fore-door  of  the  church,  ami  (none  appearing^  they  am  J 
declared  contumaciouiy  by  a  fecond  fchednle.  ] 
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Bot  if  any  appear^  it  rcemeth  that  they  (hall  be  admitted 
to  make  their  exceptions  in  due  form  of  law.  To  whicli 
purpofe,  a  paflage  in  Collier's  eccleriafiical  hiftory,  vol.  2. 
page  745*  is  applicable.  *'  Soon  after  the  rccefs  of  the 
parliament,  bilhop  Laud  was  tranflated  from  Ba*h  and 
Wells  TO  I^^ndon,  and  MountJgue  promoted  to  the  fee  of 
Chichefler.  Before  he  was  confecrated,  an  unexpefied 
rub  was  thrown  in  the  way.  At*  the  confirmation  of  bi- 
(hops  there  is  publick  notice  given,  that  if  any  perfons 
can  objcA  either  againd  the  party  elcfled,  or  the  legality 
of  the  cledlion,  thc;y  are  to  rppear  and  offer  their  excep- 
tions at  the  day  prefixed.  This  intimation  being  given, 
'one  Jones,  a  book  fuller,  at  ten  Jed  with  the  mob,  appear- 
ing at  the  confirmanon»  exc!.*pred  I'gainft  A/Iountague,  ds 
•  perfon  unqualified  for  the  enifcop'il  dignity.  And  tn 
W  fomewhat  pirticular,  he  charged  him  with  popery, 
anninianifm,  and  other  heterrjoxics,  for  which  his  books 
had  been  cenfured  in  the  former  purlizmenr.  But  Dr. 
Rives,  who  then  cfHciated  for  BrLnt  tlio  vicar  |»f?:"iera1, 
difappointed  this  challen^rc.  For  Jonts  had  m.ic*c  (n-r.r. 
material  omiflfions  in  the  manner^  and  not  ofE:rcd  hh  rb- 
jtfAioDS  in  form  of  law.  Particularly,  the  cxcuptioiu 
were  neither  given  in  wririn?,  nor  figncd  by  sn  rnvr.c;jtc, 
lior  prefented  by  any  prod^or  of  the  court.  Upon  the 
future  of  thefe  circumftancc«i,  the  confirmnticn  went  en." 
The  parliament,  not  at  fiirt  ajr-prized  in  p:;ir;t  rf  [iTtn^ 
Were, diflatisfied  with  the  conduct  of  the  vicu  f/?n-.*ral, 
and  inquired  into  the  behaviour  of  Dr.  Rives  on  (nar  oc- 
cifion,— Upon  wh'ch  it  Harh  been  obf-rved.  That  Dr. 
Itifei,  a  moil  eminerit  civrlian  and  canoi.itf,  admitted 
that  the  oppodtion  vi'as  good  anci  valiJ,  had  it  been  legaiiy 
•flfered  {  and  that  the  parliuffienc  of  that  tirr^c  proceeded 
upon  ftae  fame  opin  on. 

(g)  The  oaths  :  Thef-  are  fcur  in  number:  two  (viz. 
the  oaths  of  all^-criance  and  fuprtmary)  in  conformity  to 
4le  fiatutes  of  chr*  realm  ;  ar.d  two  others,  (viz  the  o:jth 
of  fimony  and  of  obedience  to  the  archbifhcp,)  in  con- 
Ibrmity  to  the  ru!cs  and  Cc:n  )n«  of  th'c  church  [a), 

(lO)  The  definitive  fenrcncc,  or  the  adt  of  confirm- 
ation;  by  which  the  judgf:  committcth  t;>  the  bi(hr.^p 
tlefied,   the  Cun:  governance  and  adminiflrjcion  of  the 
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'{it)  For  the  two  firft  oathf,  fee  tit.  Oiltb^i  20, ;  for  the  3d 
ikUMRlfy  4  ;  and  for  the  h1^,  t^,-  of  tnis  citle< 
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fp'rittjalties ;  sind  then  decrres  him  to  be  inSalled  or  ill- 
iDronized.     Gibf.  iiOj   ill.     G^i.  25,  26,  27. 

And  this  u  performed  (in  the  province  of  Canterbury) 
by  mandate  from  the  archbifhop  to  the  archdeacon  of 
Canterbury  ;  to  whom  the  right  of  infialling  the  biOiops 
of  thdc  province  hath  anciently  belonged,  and  doth  flill 
belong.     Gihf.  118. 

(11)  Fin  lily,  a  pubUck  notary,  by  the  archdeacon'! 
commaiid,  records  the  whole  matter  of  U&  in  this  aiF4ir,ia 
an  iiii^runient  to  remain  as  authentick  to  pofterity.  God*  27* 

Atter  tl^£tion  and  confirmation,  and  not  before,  the 
bifhop  is  fully  invefted  to  cxercifc  all  fpiritual  jurifdidion. 
Gibf.  114.  But  he  may  not  fue  for  his  tern poraltics  till 
after  confecration.  Jl^atf,  r.  40.  p*  423. 
Cmfccratioa*  '5"  ^^P^n  ^  tranJlation\  all  the  aforefaid  ceremonies  are 
obfcrved :  but  con/ecration  in  that  cafe  is  not  requifite, 
becaufe  the  bifhop  was  confecrated  before.  God*  29.  Gihf. 
HI.  But  in  the  cafe  of  creation^  the  procefs  goetb  00 
as  followeth  : 

The  confecration  (hall  always  be  performed  upon  fome 
funday  or  holiday.     Formof  confecr. 

As  to  the  place  of  confecration ;  the  dean  and  chapter 
of  Canterbury  claim  it  as  an  ancient  right  of  that  church, 
that  every  biOiop  of  the  province  is  to  be  confecrated  in 
it,  or  the  archbifiiop  to  receive  from  them  a  licence  to 
confecrate  clfevvhere.  And  we  are  allured,  that  a  long 
fucctfilon  of  licences  to  that  purpofe  are  regularly  entered 
in  the  regiitry  of  that  church.  And  although  betwete  the 
years  1235  and  1300,  that  point  was  controverted  with 
the  chapter,  it  ended  in  their  favoill'  and  in  the  further 
confirmation  of  the  privilege,  which  was  fiift  granted  by 
Thomas  Bccket,  and  afterwards  confirmed  by  St.  Ed- 
mund. And  in  Cranmer's  regifter  there  is  a  mcmoranduoiy 
that  no  bifhop  may  be  confecrated  without  the  church 
of  Canterbury,  but  by  the  fpecial  licence  of  the  deao 
and    chapter    of  Canterbury    under    the   chapter    fcaL 

Gibf,  III. 

In  order  for  confecration,  the  archbifhop  (or  fome  ocbcr 
blftiop  appointed)  (hall  begin  the  communion  fervice: 
another  b.fhnp  (hall  read  the  epiflle;  and  another  bifllop 
{ball  read  the  j^o'pcl.  And  after  the  nicene  creed  and 
fermon,  the  eicdted  bifhop,  veftcd  with  his  rochet^  fliaU 
be  prefentcd  by  two  bifhops  under  the  archbifhop  of  ihaft 
province,  or  to  fome  other  biibop  appointed  by  lawM 
commiiBon*     Fcrm  cf  conftcr^ 
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Then,  fliall  the  archbiihop  demand  the  king's  mandate 
for  the  conftcration,  and  caufe  to  be  read  (as  in  times 
paft  ihe  p9pi*9  mandate  was  in  like  manner  demanded^ 
•s  is  required  in  the  pontifical).     Form  ofconficr. 

And  the  oaths  of  allegiance  and  fupremacy  (hall  be 
miniftred  to  the  perfons  elected.  Form  of  con/ear.  i  IVUU 
r.  8. 

And  then  (hall  alfo  be  minlAred  unto  them  the  oath 
of  due  obedience  to  the  archbi(bop«  as  followeth:  *<  In 
*<  the  name  of  God,  amen.  I  N.  chofen  bifliop  of  the 
'*  church  and  fee  of  P.  do  profefs  and  promife  all  due 
**  reverence  and  obedience  to  the  archbifliop,  and  to  the 
*'  metropolitical  church  of  C.  an  J  to  their  fucceflfors :  fo 
'*  help  me  God«  through  Jefus  Chrift." — But  this  oath 
ihall  not  be  made  at  the  confecration  of  an  archbiihop. 
F§rm  cfconficr. 

T9  ibi  arcbbijl)$p  mid  to  the  metropolitical  churcb]  That  ift 
cither  whtn  the  fee  is  full )  or  elfe  in  the  vacation,  when 
the  whole  archiep^fcopal  jurifdi£iion  is  vefted  in  the  deaa 
and  chapter.    Gitf.  117. 

Then  after  divers  queftions  and  anfwers  touching  the 
C|Mlcopal  office,  and  before  the  ad  of  confecration ;  the 
bifliop  tltSt  fliall  put  on  the  reft  of  the  epifcopal  habit. 
i^m  rfcmfecr. 

According  to  the  office  in  the  3  Fd.  6.  the  pdlwalftaff 
was  delivered  to  the  bifliop ;  which  delivery  in  the  Roman 
pontifical  is  preceded  by  a  confecration  of  the  ftafiF;  and 
fsllowed  by  the  confecration  and  putting  on  of  a  ring<^  in 
token  of  his  marriage  to  the  church ;  and  of  a  mitn  as  an 
helmet  of  firength  and  falvatioh,  that  his  face  being  adorn- 
ed, and  his  head  (as  it  were)  armed  with  the  b^m$  of  both 
teftaments,  may  appear  terrible  to  the  adverfaries  of  the 
truths  M  <^^o  in  imitation  of  the  ornaments  of  Mofes  and 
.  Avon  ;  and  of  gloves^  in  token  of  clean  hands  amd  heart  to 
be  preferved  by  him.  All  which,  and  many  other  like  ce- 
leosooies,  our  church  hath  laid  afide ;  retaining  only  fuch 
a^are  moft  ancient  and  moft  grave.   Gib/,  it 8. 

But  at  the  end  of  the  common  prayer  book  eftabliflied 
by  parliament  in  the  fecond  year  of  Edward  the  fixth,  it  is 
o^deicdy  that  whenfoever  the  bifliop  fliall  celebrate  the  holy 
communion,  or  exercife  any  other  publick  adminiftration  ; 
he  fliall  have  upon  him,  befides  his  rochet,  a  furplice  or 
alb^  and  a  cope  or  veftment,  and  alfo  his  pafloral  ftaff  in 
hit  bandy  or  elfe  borne  or  holden  by  his  chaplain. 

And  in  the  rubrick  before  the  common  prayer  in  our 
ppefent  liturgyi  it  is  ordered,  that  fuch  ornaments  of  the 
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church,  and  of  the  minifiers  thereof  at  all  times  of  their 
ninUlration,  Ihall  be  retained  and  be  in  ufe,  as  were  in 
this  church  of  England  by  the  authority  of  parliaihenty  in 
the  fecond  year  of  the  reign  of  king  Edward  the  fixth. 

And  if  any  archbljhop  orbijhop^  after /ucb  eleifiM^  mmmatim 
cr  pnfentation^  JhaU  be  fignifitd  unto  thtm  by  the  king^s  Uitifs 
fatintSt  /ball  refufe  and  do  not  confirm^  invefty  and  canfeeraii 
ioitb  all  due  circumftance  osaforefaid^  within  twonty  days  mxi 
afier  tho  king's  letters  patents  offucb/ignification  or  preftnUtiom 
fiallcome  to  tbeir  bands  \  or  if  any  oftbem^  or  any  other  pnfon 
or  perfonsy  admit  or  do  any  other  thing  contrary  to  tbe  fleitmie 
of  the  ^5  H.  8.  c.  20.  infuch  cafe  every  perfon  fo  offatdimg^ 
their  aiders^  coun/elbrs^  and  abettors^  Jbull  incur  a  prantmre. 

f.7. 

By  the  eighth  Canon :  Whoever  (hall  affirm  or  teach'; 
that  the  form  and  manner  of  making  and  confecrating  U- 
fiiops,  pricfts  and  deacons,  containethany  thing  in  it  that 
is  repugnant  to  the  word  of  God  ;  or  that  they  who  are 
oude  biAops,  priefis  or  deacons  in  that  form  ore  not  law- 
fully made,  nor  ought  to  be  accounted  either  by  tbemfdva 
or  others  to  be  truly  either  bifhops,  prtefts  or  deacons« 
until  they  have  fome  other  calling  to  thofe  divine  offioa ; 
let  him  be  excommunicated  ipfo  fado,  not  to  be  rcffored 
until  be  repent,  and  publickly  revoke  fuch  his  wicked 
errors. 

And  by  the  thirty-fixth  of  the  thirty-nine  Articles:  The 
book  of  confecration  of  archbiihops  and  biihops  and  ordcr- 
ing  of  priefis  and  deacons,  lately  fct  forth  in  the  tfaneof 
Edward  the  fixth,  and  confirmed  at  the  fame  time  by  m- 
thority  of  parliamemt,  doth  contain  all  things  neceflvy  lo 
fuch  confecrating  and  ordering ;  neither  hath  it  any  thillg 
that  of  itfelf  is  faperfiitious  and  ungodly.  And  thcfdbtc 
whofoever  are  confecrated  or  ordered  according  to  the  rite 
of  that  book,  fince  the  fecond  year  of  the  forenamcd  kiag 
Edward  unto  thisi  time,  or  hereafter  (hall  beconfecraiedor 
ordered  according  to  the  fame  rites  |  we  decree  all  fuch  lo 
.  be  rightly  orderly  and  lawfully  confecrated  and  oiJcwI."      ' 

And  by  the  a^  of  uniformity  in  the  13  &  14  C.  %m    Mi 
fuhfcriptioni  to  he  made  unto  the  thirty-nine  artielii^  JhlBtiim*    ^ 
firued  to  extend  (touching  thefaid  thirty- fxth  article)  i§  Ar  Jfil   j 
containing  the  form  and  manner  of  making  ordainitegmoiemfb*  ' 
crating  of  bijhops  priefis  and  deacons  in  this  feud  eM  seMdmA  ^ 


\ 


crating  of  biJhops  priefis  and  deacons  in  this  faid 
as  the  fame  did  her et  fore  extend  unio  the  knk  fet  forA  ml  4v 
time  of  king  Edward  the  fixth.  13  Sr  14  C.  f .  c.  4.  £  30,  $t« 
When  a  bifhop  is  tranflatedi  the  former  fee  it  mt-fuii 
by  the  elcAton  to  the  new  one,  until  tbe  ekftioil  h 
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firwui  by  tbe  irchbUbop ;  for  though  he  19  elededi  yet  it 
may  happen  that  the  king  Ihall  not  confent,  or  the  arch- 
biftop  ibay  not  confirm ;  and  it  is  not  reafonable  that  the 
bi(hopflipiiid  lofe  his  former  preferment,  till  he  hath  ob*  ' 

Uined  a  new  one:  And  fo  it  is  in  cafe  of  anatitmi  he  is 
SKK  completely  bifliop  till  C9nfecrati§n.     3  Salk.  72. 

And  the  dignities  or  bencnccf  which  a  bifliop  was  poC»> 
id&d  of  befoce  his  eledion,  become  not  void  till  after  con- 
fecnttion  in  the  cafe  of  creation;  and  after  confirmation, 
in  tbe  cafe  of  tranflation«  Upon  which  foundation  it  was, 
that  all  the  judges  agreed,  in  the  cafe  of  Evans  and  Afcuitb^ 
M*  3  Cat.  that  if  a  commendam  retinere  comes,  in  the 
foroier  cafe  before  confecration,  and  in  the  Utter  cafe' 
before  confirmation^  it  comes  in  time  enough  ;  becaufe 
k  comes,  while  the  bifliop  is  in  pofleffion  of  the  dig- 
aiqr  or  benefice  granted  in  commendam.  Palm.  470.  475. 
W.^miu\b%.     Gibf.  11^. 

J  6.  Every  pirfni  heitig  chfen  tkHid  nomlnatid  pnfttitid  in'  la AalltckA  tad 
Vf/Ud mnd  tmificratid  as  afonfaidy  andfuing  ihiir  umporahm  wftitttt^o'tha 
mirftbi  Ung^s  bands^  and  making  oatb  to  the  king  and  to  mm  ^•"F***™^ 
il&rr  as  afnifaid^  Jball  and  may  hi  tbronenized  or  inftalUd  as 
tkt  ta/iJbaU  require ;  and  Jball  bave  and  take  tbeir  onfy  refti'^ 
UAm  omt  of  tbe  king*s  bandSf  of  all  tbe  p^ffiffionf  and  profits 
Jfkrkfud  and  temporal  belonging  tofnch  arcbbijhoprick  ^  bifiop^ 
riii^  ami  Jball  be  obeyed  in  all  things  according  to  tbe  name  title 
dtgreo  and  cUgnity  tbat  they  Jball  be  cbofen  or  prefented  to^  and^ 
ipeatd  axecuie  in  every  thing  touching  tbe  fame ^  at  any  arcbbi'^ 
$aip  mr  HJbop  of  this  realm  without  offtnding  of  the  prerogative 
fOfoloftbi  crown  and  the  laws  and  cujloms  of  the  realm  might 
ai  «9  time  heretofore  do.     25  H.  8.  c.  20.  f.  6. 

"Wbcreupon,  the  bifliop  being  introduced  into  the  king's 

-fsffinioey  mail  do  his  homage  for  his  temporalties  or  ba- 

ipmi  bj  kneeling  down,  and  putting  his  hands  between 

Aie  pymda  of  the  king,  fitting  in  his  chair  of  ftate,  and  by 

ildMw  ^  Iblemn  oath  to  be  true  a^id  faithful  to  his  majefty t 

'  lai  wit  he  holds  his  temporalties  of  him.    God.  27. 

ij*  Finally ;  By  the  i  G.y?.  2.  c.  1 3.  and  9  G.  2.  e.  26.  Oithi«l 
.  W  Mil  within  fix  months  after  his  admiffion,  take  the 
of-  allegiance,  fupremacy,  and  abjuration,  in  one  of 
•courca  at  Weftminfter,  or  at  the  quarter  feffions  of  the 

18.  The 

!  4^)  The  26  Geo.  3.  r.  84.  after  reciting  the  neceffity  by 
tmhmB  of  the  realm  of  the  king *s  licence  to  ele^  and  chae 
IM  hiiliop  fliall  take  the  oaths  of  allcfiattcet  faprtmacy,  and 
I        ^  Pa  obedience 
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feet.  v.  1 8.  The  fees  of  the  whole  procefs)  ffom  firft  to  Uft, 

are  faid  to  amount  to  about  6ool* 
riiftfniiu.  19.  He  ftiM  alfo compound  for  and  pay  his  firft  fruits^ 

as  is  fct  forth  in  the  title  jFirS  fUUit^  anO  ttlit^ft^ 

Bene6ce  ordif.      20.  Upon  promotion  of  any  perfon  to  a  biflioprick^  the 

***y  'ft*"'*  **'  '^'"g  *^**^  •  "ft^^  *^  prefent  to  fuch  benefices  or  dignities^ 

promoiion.'       >'  <^^  pcrl'on  was  poiFefled  of  before  foch  piomotion  ; 

thougli  the  advowfon  belongeth  to  a  common  perfon.    And 

this  right  of  prefenting  upon  promotion  by  the  king,  at 

making  the  avoidance  which  would  not  other  wife  happen, 

did  fpring  from  the  practice  of  the  popes,  and  is  now  an 

vncontcftcd  right  of  the  crown ;  and  hath  been  eftabliflitd 

not  only  by  long  pra£)ice^  but  by  many  judgments  upoif 

,  full  and  folemn  hearings.     Gilff,  763. 

But  iu  Ireland,  the  law  is,  that  a  man  (ball  not  be  pro- 
moted to  a  bilhoprick  there,  until  he  hath  refigned  all  bis 
prefermeilts  in  England ;  by  which  refignation  it  feemeth 
that  the  king's  pref^ntation  in  fuch  cafe  is  defeated. 

In  the  cafe  of  the  Grccers  company  againit  Backbwft  and 
the  archbifliop  of  CanterLury^  T,  1 1  G.  3.  it  was  deter- 
mined, that  where  the  advowfon  is  in  common,  fo  that  the 
patrons  are  to  prefent  by  turns,  the  king's  prefentttion 
doth  not  psfs  for  the  turn  of  the  otherwife  rightful  patron, 
but  he  (ball  have  his  turn  in  courfc  as  it  &all  fall  out* 
BlackJi.Rep.  770.  (a) 


obedience  to  the  archbifhop^  and  that  there  are  divert  perfont, 
fubje^Sy  or  cicizeos  of  countries,  out  of  bis  majeUy's  domU 
nioAs,  and  inhabiting  and  redding  wiihin  the  faid  connuies^ 
who  profcfs  the  publick  worfhip  of  Almighty  God,  according 
to  the  principles  of  the  church  of  England,  and  who  in  order 
to  provide  a  regular  fucceflion  of  ninifters  for  the  fervice  of 
their  church,  are  defirous  of  having  certain  of  the  fobjefis  or 
citizens  of  thofe  countries  confecrated  bifhops  according  to  thfl 
form  of  confecration  in  the  church  of  England,  enacts*  that 
the  archbifhop  of  Canterbury  or  York,  with  fuch  other  bifhopa 
as  they  (hall  call  to  their  affillancc,  may  confecrate  fubjcAs  of 
countries  out  of  his  majcil>'s  dominions  bifliops,  witbOBttlM 
king's  licence  for  an  election*  and  ^ithouc  requiring  thciB  la 
take  the  ufual  oaths ;  but  not  without  firfl  obi^ning  his  OM^ 
jefty's  licence,  and  afcertaining  the  Htnefs  of  the  perfons  CO  be 
confecrated  for  fuch  confecration.  But  no  perlon  fo 'confix 
crated  (hall  thereby  be  enabled  to  cxercife  his  ofEce  within  hit 
majeHy's  dominions,  ind  a  cert?ncat6  fhall  be  given  By  fU 
archbiihop  that  he  watf  confecrated  by  virtue  of  this  a&  For 
the  ordination  of  priails  and  deacons^  under  fimllar  cimw4 
ilances  fee  d>rVnaCifitl,  /'/.  3.  '  .i 

(a)  See  CchcS^e^  iq7  .  Ill,  Ctrnirmg 
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III.  Ccfiierning  refidence  at  ibeir  cathedrals. 

'  I.  Langt9n.  Bifliops  (hill  be  at  their  cathedrals,  on  fome 
of  the  greater  feafts,  and.  at  lead  in  fome  part  of  lent,  as 
diey  (hail  find  expedient  for  their  fouls  health.  Lind.  130. 

2.  Langton.  Bifhops  (ball  have  honeft  eleemofynaries  ^ 
ftall  keep  hofpicality,  and  hear  the  caufes  of  the  poor. 
Undm  67. 

3.  Otb:  fiiftiops  (hall  abide  tt  their  cathedral  churches, 
and  officiate  on  the^hief  feftivals,  and  on  the  Lord's  days; 
and  in  lent,  and  in  advent:  and  (hali  vifit  their  diocefe3 
at  fie  feafbns;  corre6Hng  and  reforming  the  churches,  and 
coniecrating,  and  fowing  the  word  of  life  in  the  Lord*i 
UAm    AthoH,  55* 

■  4,  Otbobw.  Bilhops  (hall  be  perfonally  refident,  to  tale 
care  of  the  flock  committed  to  their  charge,  and  for  the 
comfort  of  the  churches  efpoufed  to  them ;  efpecially  on 
tsAtnm  itjty  in  lent,  and  advent:  unlefs  their  abfence  it 
reqiiired  by  their  fuperiors,  or  for  other  Juft  caufe,  (That 
n,  by  their  fuperiors^  either  ccclefia&ical  or  fccular.) 
Mb$iu  ii8. 

.   IV.  Concerning  their  attendance  in  parliaments 

.   I.  By  the  above  recited  ftatute  of  the  25  //•  8.  e.  20.  a  Stihopfl  icmsgr 
lafliop  upon  his  elcflion  (ball  be  reputed  and  taken  as  /#ri/ ptfUameac. 
AffiJm     And  by  divers  other  flatutes,  bi(hops  are  called 
fieri  0/  the  land\  one  of  thi  thru  gftates  of  the  realm  ;  one 
ii  fSat-gnaUji  eftatesof  the  realm  ;  and  the  like,  25  Ed.  3, 
/i  3»  f.  6.     I  EL  e.  3*     8  EL  c.  i.    4  Infi.  i. 

^  Arto  their  right  in  general  to  fit  and  vote  in  par-  How  far  ma 
Eiaicsnt;  this  hath  been  carried  fo  far  by  fome,  that  they  made  «>ithoac 
l^re  aflertcd,  that  ao  z£t  made  in  parliament,  where  the  ^^j^l^^^**  ** 
Miopi  have  not  been  prefcnt,  is  not  good.     But  this,  ^^  * 
loid  C§ie  feemetb  to  have  fet  in  a  proper  and  clear  light. 

^biae  are  divers  aiQs  of  parliament,  fays  he,  which 
apppar  to  have  been  made  by  the. king,  lords  temporal, 
ud  commons,  without  the  lords  fpiritualj  ^nd  it  hatia 
mm  objeded,  that  fuch  are  no  a£ts  of  parliament ;  and 
lar  authority,  the  roll  of  parliament  in  the  21  R.  2.  ia 
dlei,  where  it  is  faid,  that  divers  judgments  were  here- 
tofore undone,' forthat  the  clergy  were  not  prefcnt.  To 
(Ua  fofneJiave  anfwered,  that  a  parliament  may  be  holden 
If  ihc  kingy  the  nobles^  and  commons^  and  ;|kcver  call 
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the  prelates  to  it.    But  we  hold  the  contrary  to  b6th  thefet 
and  (ha!!  make  itmanifeft  by  records  of  parliament  i  firft, 
that  the  bifhops  ought  to  be  called  to  parliament;  and  then 
fecondly,  we  (hall  ihcwt  where  afls  of  parliament  are  . 
good  without  them. 

To  the  firft.  Every  bi(hop  hath  a  barony,  in  refpeft 
whereof,  according  to  the  law  and  cuftom  of  parliament, 
he  ought  to  be  fummoned  to  the  parliament,  as  well  as 
any  of  the  nobles  of  the  realm. 

To  the  fccond.  If  they  voluntarily  abfcnt  themfelves, 
then  may  the  king  the  nobles  and  commons  make  an  aft 
of  parliament  without  them ;  as  where  anjf  offender  ia  to 
be  attaitiied  of  high  treafon  or  felony,  and  the  bifhops  abfeoC 
themfelves,  and  the  z&  proceeds,  the  ad  is  good  and  perfeft. 

Likewife,  if  they  be  prefent,  and  rcfufe  to  give  any 
voices,  and  the  zSt  proceeds^  the  ad  of  parliament  it  gptA 
without  them. 

Alfo,  where  the  voices  in  parliament  ought  to  be  abfin 
lute,  either  in  the  affirmative  or  negative,  and  they  g^ 
their  voices  with  limitation  or  condition,  and  the  m&  pro- 
ceeds, the  2&  is  good ;  for  their  conditional  voices  are  no 
voices. 

Of  every  of  thefe  we  will  produce  examples  out  of  the 
records  and  rolls  of  parliament. 

At  a  parliament  holden  in  iht  15  Ed.  2.  the  prelates 
counts  barons  and  commons  of  the  realm  do  charge  Hug^ 
Spencer  the  father  earl  of  Wincheller,  and  Hugh  Speo* 
cer  the  fon  eail  of  Gloctfler,  with  many  high  and  hei« 
oous  offences,  as  by  the  ad  called  ixitium  Hugonis  Le^ 
Spencer  ^/r/'j  etfiUi  doth  appear;  and  the  earls  and  bardof^ 
peers  of  the  realm,  in  the  prefence  of  the  king  prmiODiice 
judgment  againft  them,  as  by  the  faid  ad  appeateth  :  aad 
after,  at  a  parliament  holden  at  York,  the  faid  jiidgnieat 
and  attainder  againft  them  (by  the  king's  ekbrbitkliC  ft- 
vour  towards  them»  whofe  favourites  they  were)  was  ill- 
nulled,  and  one  of  the  caufes  was,  for  that  the  (iid  jMf- 
ment  was  given  without  the  prelates :  whereas  the  ttut 
being  an  ad  of  parliament,  was  entered  intb  the  psriiimcac 
rolls  as  other  ads  of  parliament  were ;  and  the  cdnicrit  of 
the  prelates  doth  manifeftly  appear,  for  that  they  wcie 
parties  to  the  charge.  And  after,  it  was  adjudged  by  the 
authority  of  parliament,  by  the  i  Ed.  3.  <;  !•  that  the  fiiA 
judgment  againft  them  was  good,  and  they  cooliraiad  di8 
iame. 

At  the  parliament  holden  in  the  third  year  of  loai 
Richard  the  fecond j  a  bill  was  exhibited agauift  fS^tdttn 
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with  many  bitter  wordi,  for  the  ill  difpofing  oF  the  dig- 
nitiest  offices,  parfonagea,  canonties,  prebends,  and  other 
benefices^  whereof  they  were  patrons,  and  which  were 
in  their  gift,  whereof  many  inconveniences  followed ;  the 
bilhops  and  other  prelates  uking  great  o^eoc^  at  this  bill^ 
abfeoted  themfelves:  whereupon  the  king,  upon,  the  com- 
plaint of  his  commons,  by. the  advice  and  ^n(ent  of  all 
the  lords  temporal,  pafied  the  bill. 

In  the  fame  parliament  great  complaint  was  made  of 
the  extortions  committed  by  the  bifhops  and  their  oAcers ; 
and  thereupon  a  bill  was  framed,  that  juftices  of  the  peace 
mtsht  inquire  thereof,  and  a  form  of  a  commiffion  defircd 
to  be  enaded.  The  prelates  and  clergy  made  their  pro- 
teftation  exprefsly  agaioft  the  faid  bill,  as  tending  to  the 
bleinifliing  of  the  liberty  of  the  church.  Whereunco  it 
was  replied  for  the  king,  that  neither  for  their  faid  prp- 
teftatioo,  nor  other  words  in  their  behalf,  the  king  would 
aot  ftay  to  grant  to  his  juftices  in  that  cafe  and  all  other 
cafiM»  as  was  ufed  to  be  done  in  times  paft,  and  as  be  was 
bound  to  do  by  virtue  of  his  oath  made  at  his  coronation. 
Whereupon  the  ad  and  form  of  a  commiffion  paffird  as  was 
dcfircd. 

At  a  parliament  holden  in  the  eleventh  year  of  Richard 
die  fixond,  in  the  beginning  of  that  parliament  holden  in^ 
that  ycar^  the  archbimop  of  Canterbury  made  openly  in 
the  parliament  a  folemn  proteftation  for  himfalf  and  the 
whole  clergy  of  bis  province,  which  he  defired  might  be 
tiered ;  and  fo  it  was :  the  effed  whereof  was,  that  al- 
beit they  might  lawfully  be  prefent  in  all  parliaments,  yet 
fpr  that  in  this  parliament  matters  of  treafon  were  to  be 
ticatcd  of,  whereat  by  the  canonical  law  they  ought  not 
tp  be  prefent,  they  therefore  abfeoted  themfelves,  faving 
their  liberties  therein  otherwifc.  The  like  proteftation 
the  bifliops  of  Durefme  and  Carlifle  make.  At  which 
divers  ftatutes  were  made^  nothing  concerning 
Ui  troumbir:  as  the  feventh  chapter  concerning  mer- 
oaatSy  the  eighth  chapter  touching  annuities,  and  the 
ainth  chapter  againft  new  impofitions,  the  eleventh  con- 
cenMDg  keeping  of  affixes,  and  the  like,  all  which  were 
good  and  perfed  ftatutes,  and  yet  the  prelates  afTcnted  not 
(0  iben. 

At  the  parliament  holden  in  the  thirteenth  year  of 
Ridiard  the  fecond;  when  the  two  bills  were  read,  the 
oae  intituled  a  iMfirmation  of  the  ftaiuu  rfprwiforsy  and  tbi 
fmfntvi  §f  bim  that  acceptetb  a  himfia  Bgmnfi  that  ftutwi9^ 
she  other  intituled  tbt  penalty  •/  bim  tbat  Iringttb  in  afum-^ 
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thsws  9r  fenUnti  of  exc5mmunication  §f  the  p§pi  againft  an^ 
ptrfm  Bpon  tbejiatuii  of  provifcrs^  and  of  a  frtlatt  executitig 
it^  both  which  bills  tended  to  reftrain  the  pope's  authority^ 
ivhich  be  claimed  in  difpofing  of  cccleGaftical  prooiotions 
within  this  realm :  the  archbifliops  of  Canterbury  and 
York,  for  the  whole  clergy  of  their  provinces^  made 
their  (b]pnn  protcftatrons  in  open  parliament,  that  they  ia 
no  wife  meant  or  would  aflent  to  any  ftatute  or  law  in 
reftraint  of  the  pope's  authority,  but  utterly  withftood  tho 
fame ;  the  which  their  proteffations  at  their  requefls  weie 
inrolled:  and  yet  buth  bilk  paffed,  by  the  king  lords  and 
commdns. 

fiv  a  fiatute  in  the  fixth  year  of  Henry  the  fixth,  it  wu 
cnaaed,  by  tHe  king,  lords  temporal,  and  commons ;  that 
no  man  (hould  contrad  or  marry  himfelf  to  any  queen  of 
England  (being  the  widow  of  a  king,  2  hjl.  i8«)  with* 
out  the  fpecial  licence  and  aflent  of  the  king,  on  pain  to 
lofe  all  his  goods  and  lands.  The  bifhop  and  dergy^  be« 
ingprefent  aflented  to  this  bill^  as  far  forth  as  the  fame 
V  fwerved  not  from  the  law  of  God  and  of  the  church,  and  ib' 

as  the  fame  imported  no  deadly  fm.  This  was  holden  too 
aflent  \  and  therefore  it  was  ena£led  by  the  king,-  <  lonir 
temporal,  and  commons;  and  fo  fpecially  entred,  onbitt« 
ting  the  prelates. 

And  then,  fpeaking  of  the  fl^tute  of  the  35  Ed.  i.     Dt 
f/portatis  religioforum^  which  is  a  ftatute  fpecially  entreid  to 
have  been  made  by  the  king  the  lords  temporal  and  com- 
mons (omitting  the  prelates) ;   it  muft  be  intended,  he 
fays,  that  the  bifliops  abfented  themfelves ;  or  if  they  were 
prefent,  protefled  againft  it,  or  gave  fuch  voices  as  were 
againft  the  Jaw  and  cuftom  of  parliament :  And  this  fame 
adlof  the  35  Ed.  i.  in  letters  patents  made  within  eight 
years  after,  is  afiSrmed  to  be  an  z&  of  parliament ;  and  by 
feveral  fubfequent  aAs  of  parliament  is  holden  for  an  a^ 
of  parliament.     2  Iffft.  585,  586,  587. 
'hetherthey        3.  Concerning  the  point,  whether  they  flt  In  parlia* 
inpariia.      ment  in  their  temporal  capacity  only,  by  reafon  of  their 
mporJi  cipa.    ^^"^poral  baronics ;  or  in  their  fpiritual  capacity  alfo,  at 
7  oioJj.  bifliops ;  the  fubftance  of  what  hath  been  faid  feemeth  to 

be  as  followcth. 

Lord  Ccke  faith;  The  lords  fpiritual,  viz.  archbifhops 
and  bifliops,  being  24  in  number,  fit  in  parliament  by 
fucceflion,  in  refped  of  their  counties,  or  baronies  parcel 
of  their  bifliopricks.  And  every  one  of  thefe,  when  any 
parliament  is  to  be  holden,  ought  ex  debito  jufliiix  to 
have  a  writ  of  (ummons.    And  they  may  make  their 
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proxy  18  other  lords  of  parliament,     i  Inft,  97*    4  Inft. 
J,  la. 

And  again  ;  Every  archbifhopriclc  and  biflioprick  in 
England  are  of  the  king's  foundation,  and  holden  of  the 
king  per  baroniam  ;  and  in  this  right  the  archbifhops  and 
bifliops  are  lords  of  parliament ;  and  this  is  a  right  of  great 
honour  that  the  church  now  hath.     2  Inji.  3. 

And  this,  faith  Dr«  Gib/on,  is  true ;  but  not  the  wholo 
truth.  For,  although  their  baronies  did  put  them  more  un« 
der  the  power  of  the  king,  and  under  a  ftrider  obligatioa 
to  attend  ;  yet  long  before  William  the  conqueror  chang- 
ed bifliopricks  into  baronies,  they  were,  as  biftiopsy  mem- 
bera  of  the  mjcd-fynod  or  wuena-gimct^  which  was  tho 
great  council  of  the  land.  And  an  argument  of  their  fpi- 
ritual  capacity  in  parliament,  is,  that  from  the  reign  of 
Edward  the  firft  to  Edward  the  fourth  inclufive,  as  appeara 
by  the  records,  great  numbers  of  writs  to  attend  the  par- 
Itamcnt  were  feot  to  the  guardians  of  tbg /piritMaltUs^  dur« 
ing  the  vacancies  of  bifliopricks,  or  while  the  bi(hopa 
were  in  foreign  parts.  The  writs  of  fummons  alfo  pre-* 
fervo  the  diftinfiion  of  prgtati  and  magnatss ;  and  whereas 
aemporal  lords  are  required  to  appear  in  fide  tt  ligearuia^ 
ia  tbe  writs  to  the  bifliops  the  word  liggantia  is  left  out, 
and  the  command  to  appear  is  infidi  it  diii^iiMg^  Gibf« 
Mtj»    Seld.  Tit.  of  Hon.  575. 

And  in  3  Saii.  73.  it  b  faid,  that  bifliops  did  fit  and 
had  a  vote  in  parliament,  in  the  time  of  the  Saxons :  but 
it  wu  ndt  in  rcfped  of  any  barony,  but  by  a  perfonal 
privilege,  as  they  were  bifliops :  for  they  were  not  barona 
■Dtil  the  Norman  reign  ;  for  in  the  reign  of  the  Saxons, 
tbey  were  free  from  all  fervices  and  payments,  excepting 
mm\j  to  caftks,  bridges,  [and,  as  it  fliould  have  been 
added,  expeditions;]  but  William  the*  conqueror  depriv* 
•d  iheoi  of  this  exemption,  and  inftead  thereof  turned 
their  poflfeiltons  into  baronies,  and  made  them  fubjed  to 
tbe  tenures  and  duty  of  knights  fervice. 

Unto  all  which  may  be  added,  what  lord  Hali  de- 
livers^  in  a  manufcript  treatife  touching  the  right  of  tho 
C10WD9.  as  fet  forth  by  the  very  learned  Dr.  IVarburtM  bi'« 
Aop  of  Gloucefter,  in  his  *^  Alliance  between  church 
mod  fiite,"  p.  131.  as  follows :  ■  The  bifhops  fit  in 

Ihe  hoafe  of  peers,  by  ufage  and  cuftom ;  which  I  there- 
fosa  call  ufage,  becaufe  they  had  it  not  by  exprefs  char- 
fBTy  for  then  we  fliould  find  fome.  Neither  had  they  it 
by  leoare ;  for,  regularly,  their  tenure  was  in  free-alms, 
Aot  per  baroniam:  and  therefore  it  is  ciear^  th^y 
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were  nol  bifons  m  itfyect  of  tbcir  potteSoiif ^  but  thctf 
poileffions  were  ciUed  baronies,  becaufe  they   were  tbc 
poflefBoDS  of  cuftomary  barons.    Befidea*  it  is  evident 
chat  tbe  writ  of  fuaunona  ufuall  j  went  iUh  a  tmJSnmm§^ 
before  any  reftitucioo  of  tbe  teoiporalties  i  fo  diat  their 
poflS:ffioo>  were  not  the  caufe  of  their  fmnmona.    Nei« 
ther  are  they  barons  by  prefcriptioo;  for  it  ia  evidcnCi 
chat  as  well   tbe  lately  erefied  bifliopSf  as  Gloaoeftery 
Oxon,  &€•  had  voice  in  parliament,  and  yet  ereAed  with- 
io  time  of  memory,  and  without  any  fpecial  words  in  the 
ereAlon  thereof  to  entitle  tbem  to  it^    So  that  it  is  a  pri* 
vilege  by  ufage  annexed  to  the  epifeopal  digoitj  withio 
the  reahn ;  not  to  their  order,  which  they  acquire  by  con« 
feeration  ;  nor  to  their  perfens,  for  in  refped  to  tbetr  per* 
fens,  they  are  not  barons,  nor  to  be  tried  as  bvoosy  but 
to  their  incorporation  and  dignity  epifeopal. 
A  tiliAP  My  fit     4*  A  biihop  e§nfirmtd  may  fit  in  pariiament^  as  a  lord 
UpvUaincBt     thereof.    It  it  laid  down  by  lord  Crf^,  that  m  bifrop 
iqio.hu confifw^^  may  fo  fit;  but  in  the  cafe  of  Rvtm  and  ^^mkb 
before- mentioned,  Jmes  held  clearly,  that  a  biihop  can* 
not  be  fummoned  to  parliament  before  im/hrwuikm^  with- 
out which  the  elcAion  is  not  compleat.    And  he  adda^ 
that  it  was  well  known,  that  Bmunft^  being  timniMfid 
.  to  the  bifhoprick  of  Lmdm^  covld  not  come  to  pmlia* 
nient,  before  his  confirmation.     However,  if  n  biihop 
may  come  prefently  'after  confirmation,  and  beCore  ho- 
mage and  reftitution  of  temporalties ;  he  comes  as  foon  as 
he  is  invefted  with  the  fpiritualties,  and  is  not  of  necet 
fity  to  wait  for  bis  temporalties ,  which  is  a  further  ami« 
ment  of  a  fpiritual  as  well  as  temporal  capacity  in  parlia- 
ment.    Gibf.  129. 
B.ftopi  tranni*      5>  BiOiops  being  trrnijlaud^  pay  no  new  fees,  upoa 
ted,  pay  no  new  their  being  introduced  into  parliament.    This,  with  the 
fcec  io  pulia-    |j|^^  ^^ j^^  f^^  ^^^  fiiM  to  higher  dignities,  was  made  m 

^^^  ftanding  rule,  when  a  table  of  fees  was  fettled  in  tbe  year 

1663.     Gibf.  128. 
Bifliopi  placet  of     6.  Anciently,  the  greateft  part  of  the  bilhopricks  in 
r-6:ieBcr,  during  England,  had  feats   (or,  as  they  were  commonly  called^ 

li  MdUmcir  ^^^")  '"  ®^  "•■'  London,  in  which  they  were  refident 
during  their  attendance  on  parliament,  on  the  court,  or 
their  own  proper  occafions;  and  during  tbofe  attendan* 
ees,  they  might  freely  exercife  jurifdidlon  in  their  refpec* 
tive  placiSj  as  in  their  own  proper  diocefes ;  and  this  is 
referred  to  in  the  ftatute  of  the  33  H.  8.  c.  31.  for  diile- 
vering  the  biflioprick  of  Chefter  from  the  archbifliopfick 
of  Canterbury,  in  which  there  is  this  daufe,  <*  faving  to 
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<>  the  biihop  of  Chefier  and  bis  fucceflbrs*  that  his  Koufe 
«i  at  Wcfton,  being  within  the  diocefe  of  Coventry  and 
«*  Litchfield,  (ball  be  accounted  and  taken  to  be  of  his 
*<  diocefe,  and  that  he  being  refidcnt  in  the  fame,  (hall 
^*  be  ca1:en  and  accounted  as  refident  in  his  own  diocefct 
^<  and  for  the  time  of  his  abode  there  fbaU  have  jurif- 
<<  diftioD  in  the  fame,  likcwife  as  all  other  bijhops  have  in 
<*  ibi  htmfes  b$bnging  to  tbtir  fits  in  any  ether  bijhoprick 
**  within   this   realm  for  the  time   of   their  aboite  in  thi 
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now  moft  of  thofe  houfes  are  either  exchanged, 
or  (being  built  into  private  houfes)  are  held  in  leafe  of 
the  bifliopricks  to  which  they  belonged ;  and  no  houfes, 
nbw  remaining,  come  under  the  circumftance  here  men- 
tioned (of  being  a  place  of  refidence,  in  another  diocefe) 
bat  Laoibech  boufe  arid  Croydon,  belonging  to  the 
aichbifliop  of  Canterbury ;  Winchefter  place,  now  re- 
moved  from  South  wark  to  Chelfea;  and  £ly-houfe  in 
Rolborn.    Gibf.  132. 

7.  The  Hfiefs  Jhall  fa  in  parliament n  on  the  right  ft  Je  of  Or^er  of  xhth 
thi  parliasmnt  chamber^  in  this  order  ;  Fir/f^  the  archbijbsp  ^fitting  in  parba- 
Coiurhmryi  nixt  to  him^  on  the  fame  form^  the  arehbi/hop  of^^^^* 
Yort%  thin  the  UJhop  of  London  \  then  the  bijhop  of  Durham  % 
thm  the  hijbo^  of  Wimhejler  \  then  all  the  other  bijhops  after 
fkmr  ancienttis.     31  H,  8.  c.  lo.  f.  3. 

8*  By  a  canon  of  the  council  of  Toledo,  no  biOiop,  or  whftiin-thcv 
Aboti  or  any  of  the  clergy,  was  10  he  a  judge  in  cafe  of  "*V  *?!,'". 
life  or  limb.     Gtbf.  125. 

Thia  canon  is  faid  to  have  been  introduced  into  England 
by  archbifliop  Lanfrank ;  and  confirmed  in  a  fynod  held 
K  London,  and  made  a  flanding  rule  of  the  Englilh 
charch.     Id* 

Add  this  the  clergy  claimed  as  an  exemption  and  pri^* 
rilegb  s  and  efteemed  their  attendance  in  parliament,  ge- 
dcnlly  as  a  badge  of  ecdefiaftical  flavery.     Id. 

And  in  the  cafe  before  us,  as  they  did  apprehend  them- 
felvite  under  an  indifpenfible  obligation  to  the  canon,  the 
king  gave  them  leave  to  withdraw :  neverthelefs,  by  the 
lltbconftitution  of  Clarendon,  they  were  required  to  be 
fftefent  until  judgment  was  to  be  given.     Id. 

Afttrwards,  by  a  conAiiution  of  archbifhop  Langton« 
it  waa  itijoined,  that  no  clergyman  ihould  exercife  fecdar 
jnrililiAioa,  efpecially  in  cafes  of  blood.     LInd.  269. 

And  by  a  confticution  of  Othobon  : ^*  In  caufes  of 

**  blood,  in  which  judgment  of  death  or  mutilation  of  ^ 

*  Aeniben  is  glven^  we  injoin  that  none  of  the  clergy 
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<*  prerinne  to  be  a  judge  or  aflefibr;  on  pain  that  befi3ef 
**  ihe  fufpenfion  from  his  office  which  he  (ball  ipfo  fado 
*'  incur,  he  (hall  be  othenvife  punir*td  according  to  .the 
'*  difcretion  of  his  luperior ;  from  which  fentence  of  fur* 
**  pcnfion  he  (hall  in  no  wife  be  abfolved,  anlefs  lie  fiift 
**  make  a  competent  fatisfadion."     Oth§b.  Athon.  92. 

And  in  confequence  of  the  afbrefiid  canons^  theAich* 
bifliops  and  bilhops  were  wont  to  withdraw,  when  canTes 
of  blood  were  to  be  heard  :  with  a  proteftation  neverthe- 
lefs,  that  fuch  abfence  (bould  not  be  ^ny  infringement  of 
their  right  to  fit  and  vote  in  fuch  cafes,  if  the  canons  were 
out  of  the  queftion.     Gibf.  125. 

And  in  fad,  there  are  feveral  inftances,  wherein  bifliopi 
did  fit  and  vote,  or  wherein  their  right  was  acknowledged 
to  (it  and  vote,  in  like  ca(es. 

As  in  the  4  Ed,  3.  Roger  de  Mortimer,  Beriaford, 
Mautrevers,  and  others,  were  adjudged  traytors,  by  bi(hopt 
and  others  in  parliament. 

In  the  15  Ed.  3.  Archbtfliop  Stratford  was  acquitted  of. 
treafon  in   parliament,  by   four  earls,  four  bifliops,  and 
four  barons. 

In  the  5  Hen.  4.  the  commons  thank  the  lords  fpiritbal 
and  temporal,  for  their  good  and  rightful  judgment.  Ui 
freeing  the  earl  of  Northumberland. 

In  the  3  Hen.  5.  the  commons  prny  judgment  of  tto 
lor^^s  fpiritual  and  temporal  on  the  earl  of  Cambridge. 

In  the  5  Hen.  5.  Sir  John  Oldcaftle  was  attainted  of 
treafon  and  hcrefy,  by  the  lords  fpiritual  and  temporal. 

Neverthelefs,  lord  Coke  fays  generally.  In  cafes  of 
trial  for  treafon,  mifprifion  of  treafon,  or  felony  ;  the 
lords  fpiritual  mud  withdraw,  and  make  their  proxies. 

But  Dr.  Gibfon  obfcrves,  that  when  the  bifhops  cn- 
tred  their  proteftation  and  withdrew,  neither  the  tem- 
poral nor  fpiritual  lords  underltood  them  to  be  under  any 
engagement  to  withdraw,  from  any  law  of  the  land. 
And  much  lefs  can  it  be  pretended,  he  fays,  that  they 
are  under  any  legal  obligation  in  our  reformed  church  ; 
(ince  the  canon  itfelf  (fpeaking  of  the  canon  of  the  coun* 
cil  of  Toledo)  at  firft  founded  in  fuperftition,  and  now 
probably  aboli(hcd  by  law,  as  being  to  the  damage  or  hurt 
of  the  king*s  prerogative  royal,  was  difregarded  for  a  long 
time  after  the  reformation.  It  is  true,  in  the  tumultuous 
times  of  king  Charles  thf  firft,  this  advantage,  among 
many  others,  was  taken  and  infifted  on,  againft  the  ec- 
deftafiicbl  ftate.    But  when  it  came  to  be  a  queftion  in 
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the  reign  of  kiag  Charles  the.  fecond;  the  mod  emi« 
nent  civilians  of  that  time  were  advifed  with  by  the 
biihops  in  convocation,  and  4inanimou(ly  gave  an  opi- 
Bion  under  their  hands,  that  by  their  flaying  in  the 
houfe  of  lords,  while  cafes  of  high  treafon  were  in 
agitation  there,  they  were  in  no  danger  of  irregularity  ^ 
which  was  the  ancient  penalty  annexed  to  the  canon* 
Gilf.  125. 

And  Mr.  Hawkins,  fpeaking  of  this  matter,  faith  thus  ; 
It  is  agreed,  that  at  a  trial  before  the  houfe  of  peers,  every 
temporal  lord  who  bath  a  right  to  vote  in  that  houfe, 
hath  a  right  to  pafs  on  fuch  tiiil.    But  it  is  faid  in  the 
year  book  of  10  Ed.  4.  6.  that  upon  the  trial  of  a  peer  in 
parliament,  the  bi(bops  iball  make  a  procurator,  becaufe 
they  cannot  confent  to  the  death  of  ar  man ;  but  this  ia 
bid  to  be  wholly  grounded  on  a  canon  not  in  force  at 
this  day  ;  neither  do  I  find  (fays  he)  any  precedent  where-- 
10  thev  have  been  excluded  againft  their  confent,  or  have 
withdrawn  themfelves  without  a  proteftation  of  their  righc 
or  making  a  proxy ;  and  the  judgment  againft  the  Spen- 
cers was  exprefsly  reyerfed  for  this  reafon  among  others, 
becaufe  the  bifliops  were  not  prefent ;  and  in  the  prece- 
dents chiefly  infifted  on  of  the  other  fide,  it  is  not  exprefsy 
laid  that  they  were  not  prefent,  and  it  doth  not  cleairly 
appear,  but  that  they  might  be  induded  under  the  word 
peers.     However  it  hath  been  always  admitted,  that  they 
have  a  right  to  vote  in  a  bill  of  attainder;  alfo  in  the 
carl  of  Danby's  cafe,  they  were  adjudged  by   the  houfe 
of  lords  to  have  a  right  to  vote  in  queftions  previous  to 
the  trial  of  a  peer,  though  this  was  ftrongly  oppofcd  by  the 
boofe  of  commons.     And  their  right  to  vote  at  the  trial 
htif,  if  they  think   fit,  feems  fully  implied  in  the  fla- 
tale  of  the  7  ff^,  r.  3.  which  enadiech,  that  upon  the  trial 
9f  mn  par  or  fttrefs  for  treafon  or  mifprlfim^  all  the  peers 
wt$  iavi  a  right  to  fit  and  vote  in  parliament  fliall  be  fum^ 
mmtd  twenty  days  at  leajl  before  every  fuch  trials  to  appear 
if  §otry  fuch  trials  and  that  every  peer\  fo  fummmed  and 
Offmring  /ball  vote  in  the  trials  every  fuch  peer  fiffi  taking 
^Mibi  of  allegiance  and  fupremacy^  and  fubfcribing  and  re* 
f^tng  ibi  declaration  againft  popery,     2  Haw.  423. 
1  fine  upon  this.  Sir  Michael  Fofter  (after  having  flated 
iht'  difference  between  a  trial  before  the  court  of  the 
Uglily fieward,  and  a  trial  in  full  parliament  or  before  the 
.kyig.io  parliament)  obfcrves  as  follows:  btforc  this  aft, 
ffteieal  mifchief  feems  tq  have  been,  that  in  the  trial  of 
Vfccr  in  the  court  of  the  high  ftewardj,  the  peer's  triers 
•V;.  were 
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were  a  MeSt  number,  returned  at  the  nomiiiatioii  of  the 
high  fteward ;  and  the  prifoner  was  in  every  cafe  debar- 
red  the  benefit  of  a  challenge.  This  was  the  real  snif- 
chief,  and  it  was  in  many  cafes  feverely  felt.  Acootd- 
ingly  the  aS  applieth  the  proper  remedy ;  for  it  eoJ^Aetb, 
<*  that  upon  the  trial  of  a  peer,  all  the  peers  baring 
^'  right  to  fit  and  vote  in  parliament  (hall  be  fammoiied 
**  cwerity  days  before  the  trial,  to  appear  and  v§ig  ^fiA 
M  trial :  and  every  peer  fo  fummoned  and  appearing  uall 
^  vote  in  thi  trial  ef  futh  peer,  having  firft  takco  the 
^  oaths  appointed  by  the  aft."  "  ■The  next  deufe 
providcth,  ^<  that  neither  this  aA,  nor  any  thioa  theisia 
**  contained,  (hall  any  ways  extend,  or  be  coimrued  lo 
extend,  toany  impeachment  or  mhir  frpcuding  imfmr^ 
Kameit  in  any  kind  %ubaifiiVir,**  The  wonb  of  the 

laft  claufe  are  very  general,  and  feem  to  exclude  eveqr 
proceeding  in  full  perUamtnt  fot  the  trial  of  a  peer  ia 
the  ordinary  courfe  of  juRice.  But  that  conftrtifiioB 
was  rejefied  in  the  cafes  of  the  earU  of  KilmanHck  and 
Cromartiej  and  of  the  lord  Balmerinp^  after  the  late  rebel- 
lion.  And  accordingly  all  the  peers  and  lords  fpirinui 
were  fummoned.  And  thofe  lords  who  appeared  baviog 
taken  the  oaths  appointed  by  the  aft,  the  bibops  upon  die 
day  the  trial  came  on,  after  making  the  ufual  proteftatioa  ' 
withdrew.  And  the  prifoners  before  their  arraigomeac 
were  informed  by  the  hi^h  fteward,  that  they  were  in- 
titled  to  the  benefit  of  this  aft  in  its  full  extent*  The 
fummontnc  the  lords  fpiritual  to  the  trial  of  thofe  lords 
was  (Sir  Michael  fays)  he  apprehends  a  prudent  cautioo, 
in  order  to  obviate  a  doubt  that  might  otherwife  at  that 
critical  time  have  arifen  from  the  words  of  the  ftatute^ 
which  (as  was  before  obfervcd)  are  very  general.  But 
general  as  they  are^  he  fays,  he  doth  not  conceive  that 
they  made  that  meafure»  though  extremely  ^tuAtnl^ab/UmUlf 
and  indiJpenfiUy  neceffary.  For  general  words  in  a  ftatote 
rouft  be  controuied  by  the  apparent  intent  of  the  I^g^* 
ture.  They  mud  in  conftruftion  be  adapted  to  cafes  then 
in  contemplation,  and  to  every  other  provifion  in  the  ttk^  . 
tute,  fo  as  to  render  the  whole  one  uniform  coofifteat 
rule.  ■■  And   now  to  apply  this  obfervatioo  to  the 

prefent  cafe.  The  aft  provideth,  that  every  peer  to 
fummoned  anJ  appearing  Oiall  vote  in  tbi  trial.  By  voC» 
ing  in  (he  trial,  mud  (he  fays,  as  he  appreheaos)  he 
meant  voting  throughout  the  trial,  voting  as  a  competent 
judge,  in  every  queflion  that  (hall  arifc  during  the  trial  | 
and  above  all,  in  the  grand  quefiioa  for  condcmnatiottor 
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icqoittal.  Now  upon  this  laft  queftion  the  bifliopi  can- 
not voce*  Though  it  hath  been  refolved,  and  prad^ice  hath 
eftabiiflicd  the  rule,  that  in  a  proceeding  in  full  parlia«> 
ment  in  a  cafe  of  blood,  they  may,  if  they  chufe  it,  vote 
upon  all  previous  queftions.  But  in  a  proceeding  in  the 
court  of  the  high  tteward,  which  he  conceives  this  claufe 
of  the  ftatute  had  principally  in  contemplation,  and  to 
which  no  mere  fpiritual  lord  was  ever  fummoned  or  could 
be,  no  queftion  but  for  acquittal  or  condemnation  is  the 
fbbjcd  of  any  vote.  For  in  all  points  of  law  or  pra&ice, 
the  high  fteward  gives  the  rule,  as  fole  judge  in  the 
cdurt.  ■  -To  conclude  this  head,  the  aA  may  (he  fays) 
with  propriety  enough  be  faid  to  regulate  the  proceeding 
in  bocli  courts,  that  of  the  high  fteward,  and  that  in  full 
parliament }  but  it  doth  not  alter  the  nature  and  confti- 
tirtion  of  either.  Confeqnently,  it  doth  not  give  to  the 
lords  fpiritual  any  right  in  cafes  of  blood,  which  they  had 
BOC  before.    F^.  Crwun.  Law.  247. 

9.  Dr.  Giifin  faith,  The  lords  fpiritual  enjoy  the  fame  whether  they 
l^pl. privileges  ((rial  by  peers  excepted,  if  they  have  not  Aall  be  tried  bf 
that  alfo)  that  the  temporal  barons  do  enjoy ;  as  to  have  a  h.*J^*^  ^1 
day  of  grace  $  hunting  in  the  king's  forefts ;  and  the  like.  jmj.    ' 
GUf.  i|3.    Tr,  per  paisj  10. 

Sir  Wm.  Stamndfrrdi  faith  thus :  Ducbefles,  countefles, 
"tod  baroneflek  fliall  be  trieid  as  peers  of  the  realm ;  bqt 
b  ffliall  not  bifliops :  for  none  of  the  fiatutes  relating 
<hciennto  have  been  put  in  ure  to  extend  to  biihops,  aU 
beit  they  enjoy  the  name  of  lords  of  parliament ;  for  they 
bavc  not  this  name  by  reafon  of  nobility,  but  by  realbn 
ef  their  office,  and  hav^  not  a  place  in  parliament  in 
nlpeA  of  their  nobility,  but  in  ,refped  of  their  pofleffion, 
'^ft«  the  ancient  baronies  annexed  to  their  dignities* 
kumf.  153. 

Lord  Ciii  faith ;  Every  lord  of  parliament,  and  that 
baA.  yoice  in  parliament,  and  is  called  thereunto  by  the 
idi^s  writ,  (hall  not  be  tried  by  his  peers,  but  onlyfuob 
ia  fit  there  by  reafon  of  their  nobility,  as  dukes,  mar- 
•pdSet,  counts,  vifcounts,  or  barons ;  and  not  fnch  as  are 
iMBoiF  parliament  by  reaCon  of  their  baronies  which  they 
'Md  in  the  right  of  the  church,  as  archbifhops  and  hi- 
fuoij  and  in  time  pad  fome  abbots  and  priors ;  but  they 
4il  be  tried  by  the  country,  that  is,  by  freeholders,  for 
'Alt  Acy  are  not  of  the  degree  of  nobility,     i  Iwft.  31. 

Ijotd'Hali,  in  the  manufcript  before  quoted,  fays,  that 

1fet  bifliODS  in  refpcA  of  their  perfons,  arc  not  baronSf  nor 

:  "Ibbe  tried  aa  barons. 

And  ^ 
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And  the  late  Mr.  Madox^  in  a  manufeript  now  lO  tlit 
Brici(h  Mufaeum,  concerning  the  Amtiquiiy  §f  f^S^  ^^^^ 
im  parliamint^  fpeaking  of  this  matter  of  bifliopi,  uys,  thac 
out  of  parliament,  their  honour  not  being  inberiubleB  they 
are  to  be  tried  by  ordinary  freeholders. 

On  the  other  hand,  Mr.  Hawkins  obferves  as  fonovs : 
It  is  faid  by  Staundforde  and  Coke,  that  tbofe  who  are 
lords  of  parliament,  not  in  refpe£t  of  their  nobility,  but 
of  their  baronies  which  they  bold  of  the  oown,  as  bifliops 
now  do,  and  fome  abbots  and  priors  did  formerlft  are 
not  within  the  intent  of  magna  charta,  to  be  tried  by  the 
peers.  And  Selden  feems  clear,  that  this  is  the  only  pri- 
vilege which  biihops  have  not  in  common  with  other 
peers.  And  thofe  who  feem  moft  for  the  contrary  opi- 
nion, admit  that  the  law  hath  been  generally  lb  taken. 
Neither  do  they  produce  any  precedent,  where  a  bifliop 
or  abbot  hath  been  tried  by  the  peers  upon  9L£§mmffim\ 
but  on  the  contrary  admit  that  there  are  two  precedents 
,  of  their  being  tried  by  the  country  or  a  jury.     And  it  is 

faid  by  others,  that  there  are  divers  precedents  of  this 
kind ;  yet  Selden,  with  his  utmoft  diligence,  feems  able 
to  produce  but  two,  which  clearly  and  fully  come  up  to 
his  point,  viz.  thofe  of  archbiihop  Craomer  and  bifliop 
FiOier.  However  it  feems  to  be  agreed,  that  while  the 
parliament  is  fitting,  a  bifhop  (ball  be  tried  by  the  peen; 
2  Haw.  424.. 

Finally,  lord  chief  baron  Gilbert,  in  his  treatife  on  tbe 
court  of  exchequer,  page  40,  fays  thus  :  **  The  biCbopt 
generally  claimed  an  eccltfiaftical  privilege,  to  be  tried 
only  by  the  archbifliop  as  their  ordinary ;  therefore  in  the 
cafe  of  Mark,  bifliop  of  Carlifle,  where  this  challenge 
was  made  of  the  liberties  of  the  church,  and  over-ruledt 
he  did  not  challenge  his  peerage.  And  fo  was  the  cafe 
of  Fiflier,  bifliop  of  Rochef^er,  in  Henry  the  eighth's 
time.  For  they  would  not  make  any  'challenge  to  be 
tried  by  their  peers ;  for  that  would  have  admitted  a  teas- 
poral  jurifdiclion.  So  by  non-ufer  of  any  right  of  being 
tried  by  their  peers  in  capital  cafes,  th^e  bifliops  who 
held  per  baronium^  and  had  confv-qijently  a  privilege  to 
have  fuch  a  trial,  totally  lofl  the  fame,  and  are  tried  by  a 
common  jury. 
BiOiopt  incladed  10.  Prelates  are  included  by  name  in  the  ftatutes 
icandaKt  m»V    which  give  the  adions   de  Jcandaiii  tnag^ntum.     a  R.  a* 

iittam.  ^*  5*       I2R.  2.   C.  II. 

Wbatcoorrf  n.  None  but  the  Icing's  courts  cf  record,  as  tbe  court 

Ufto]^?o*ce?H'/  of  common  pleas,  the  king's  bench,  juftices  of  gaol  deli- 
lA/brdj,  and  lilt  Ycry  and  tbe  like,  can  write  to  '.he  biflr'p  tp  citify  baf- 
^•»  .    Urdy, 
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tardy,  loyalty  of  matrimony,  and  the  like  eccleflaftical 
matter;  for  it  is  a  ru!e  in  law,  that  none  but  the  king 
can  write  tb  the  biihop  to  certify,  and  therefore  no  inferior 
courtt  as  London,  Norwich,  York,  or  any  other  incor- 
poration ;  but  in  thofe  cafes,  the  plea  mult  be  removed 
into  the  court  of  common  pleas,  and  the  court  muft  write  . 
to  the  biOiop,  and  then  remand  the  record.  And  this  was 
done  in  refped  of  the  honour  and  reverchce  which  the  law  • 

gave  to  the  bi(hop,  being  an  eccleflaftical  judge,  and  a  lord 
of  parliament,     i  Infi,  134. 

V,  Spiritualties  of  bt/bopricks  in  the  time  of  vacation. 

1.  When  a  bifliop  dies,  or  is  tranflated,  or  is  employed  Wbatii  maiot 
beyond  the  feas  in  negotiations  for  the  fervice  of  the  king  ^T  rordUn  «if 

■  ••t  ■_!•  *  %  f  the  fotrttiialuttfl 

aod  kmgdom ;  the  law  takes  care  to  provide  a  guardian  as  ^ 
to  the  fpiritual  jurifdidiion,  during  fuch  vacancy  of  the 
fee  or  remote  abfence  of  the  bi(hop,  to  whom  prefenta- 
tions  may  be  made,  and  by  whom  inftitutions,  admiiBons, 
and  the  like,  may  be  given :  And  this  is  that  ecclefiaftical 
officeV,  whether  he  be  the  archbifhop,  or  his  vicar  general, 
or  deans  and  chapters  in  whomfoever  the  office  refides, 
whom  we  commonly  call  the  guardian  of  the  fpiritualties. 
GoL  Introd.  9.     God.  39. 

2.  fiy  the  canon  law,  the  dean  and  chapter  are  guar*  who  Aall  f»e 
diaos  of  the  fpiritualties  during  the  vacancy.     And  it  hath  g oardian  of  th« 
been  allowed,  that  of  common  right  they  arc  fo  at  this  day  ^P>ri'»*'»»"* 
in  England,  and  that  the  archbifliop  hath  this  privilege 

only  by  prefcription  or compofition.  %Inft*  15.  IVood^h.  i« 
c  3.     J^bfif.  56. 

And  divers  deans  and  chapters  do  challenge  this  by  an* 
oent  charters  from  the  kings  of  this  realm.     God.  39. 

But  now  generally  here  in  England,  during  the  vacancy 
nifany  fee  within  his  province,  the  archbifliop  is  guardian 
of  tbie  fpiritualties  (as  hath  been  faid)  by  prefcription  or 
coapoficion;  whereby  all  epifcopal  rights  of  the  diocefe 
belong  unto  him,  and  all  ecclefiaftical  jurifdidion  is  ex- 
Cfcifed  by  him  or  his  commiflioners,  for  that  time.  Cod. 
39.  42.     ytyL  Parerg,  1 25. 

But  when  an  archiepifcopal  fee  is  vacant,  the  dean  and  _^ 

diapccr  of  his  diocefe  are  guardians  of  the  fpiritualties; 
dial  is,  the  fpiritual  jurifdidlion  of  his  province  and  diocefe 
is  committed  to  them.     God.  ^i. 

And  by  the  25//.  8.  r.  21.  when  the  fee  of  the.aroh- 

kilhopfiik  of  Canterbury  is  void,  the  guardian  of  thefpi- 

.  -  Vol.  1.  Q  riruahics 
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were  a  Te1e<9  number,  returned  at  the  nomiiution  of  the 
high  fteward ;  and  the  prifoner  was  in  every  cafe  debar- 
red the  benefit  of  a  challenge.  This  was  the  real  nif- 
chief,  and  it  was  in  many  cafes  feverely  felt.  Accord- 
ingly the  »&  applieth  the  proper  remedy ;  for  it  eo^kdetb, 
^*  that  upon  the  trial  of  a  peer,  all  the  peers  having 
^'  right  to  fit  and  vote  in  parliament  (hall  be  fummooed 
**  twerity  days  before  the  trial,  to  appear  and  vHi  ntfueb 
M  trial :  and  every  peer  fo  fummoned  and  appearing  fliall 
^  vote  in  thi  trial  tf  facb  peer,  having  firft  taken  the 
^  oaths  appointed  by  the  aft/'  ^  ■The  next  claufe 
providcth,  ^<  that  neither  this  aA,  nor  any  thing  therein 
**  contained,  (hall  any  ways  extend,  or  be  coimrued  lo 
*<  extend,  toany  impeachment  or  abtr  prpcuding  impart 
^  Hament  in  any  kind  uAaifHVgrC*  The  wonis  of  the 

laft  claufe  are  very  general,  and  feem  to  exclude  everj 
proceeding  in  full  parliament  for  the  trial  of  a  peer  in 
the  ordinary  courfe  .of  juflice.     But  that  cooftrufiion 
was  rejeded  in  the  cafes  of  the  earls  of  Kilmarnock  and 
Cromariii^  and  of  the  lord  Balmerino^  after  the  late  rebel- 
lion*     And  accordingly  all  the  peers  and  lords  fpirinui 
were  fummoned.     And  thofe  lords  who  appeared  having 
taken  the  oaths  appointed  by  the  aft,  the  bi(hops  upon  die 
day  the  trial  came  on,  after  making  the  ufual  proteftation  ' 
withdrew.     And  the  prifoners  before  their  arraigomeot 
were  informed  by  the  hi^h  fteward,  that  they  were  in- 
titled  to  the  benefit  of  this  aft  in  its  full  extent.     The 
fummoninc  the  lords  fpiritual  to  the  trial  of  thofe  lords     ' 
was  (Sir  Michael  fays)  he  apprehends  a  prudent  caution^ 
in  order  to  obviate  a  doubt  that  might  otherwife  at  that 
critical  time  have  arifen  from  the  words  of  the  ftatatc^ 
which  (as  was  before  obfervcd)  are  very  general.     Bnt 
general  as  they  are^  he  fays,  he  doth  not  conceive  that 
they  made  that  meafure»  though  extremely  prudei^f,  abfibd^    ^ 
and  indiff en/My  neceffary.     For  general  words  in  a  ftatuie    ' 
rouft  be  controuled  by  the  apparent  intent  of  the  legtfla« 
ture.     They  muft  in  conftruftion  be  adapted  to  cafes  then    ' 
in  contemplation,  and  to  every  other  provifion  in  the  fti«  , 
tute,  fo  as  to  render  the  whole  one  uniform  coniiftent    ' 
rule.  ■  And   now  to  apply  this  obfervation  to  the   - 

prefent   cafe.      The  aft   provideth,   that  every   peer  ti 
fummoned  anJ  appearing  Oiall  vote  in  tin  trial.     By  vol*    : 
ing  in  (he   trial,  mud   (he  fays,  as   he  apprehends)  he 
meant  voting  throughout  the  trial,  votir.g  as  a  competent  J 
judge,  in  every  queflion  that  (hall  arife  during  the  trial  |  ** 
and  above  all,  in  the  grand  quefi&on  for  condemnation  ne  - 

10  acqnitoL  " 


icqoittat.  Now  upon  this  laft  queftion  the  bifliopi  can- 
not voce.  Though  it  hath  been  refolved,  and  prad^ice  hach 
cftmbUflicd  the  rule,  that  in  a  proceeding  in  full  parlta«> 
meBt  in  a  cafe  of  blood,  they  may,  if  they  chufe  it,  vote 
upon  all  previous  queftions.  But  in  a  proceeding  in  the 
coon  of  the  high  tteward,  which  be  conceives  this  claufe 
of  the  ftatute  had  principally  in  contemplation,  and  to 
which  DO  mere  fpiritual  lord  was  ever  fummoned  or  could 
be,  oo  queftion  but  for  acquittal  or  condemnation  is  the 
fbbjeA  of  any  vote.  For  in  all  points  of  law  or  pradice, 
the  hig^  fteward  gives  the  rule,  as  fole  judge  in  the 
cdwt,  ■  To  conclude  this  head,  the  aA  may  (he  fays) 

with  propriety  enough  be  faid  to  regulate  the  proceeding 
in  both  courts,  that  of  the  high  fteward,  and  that  in  full 
fiffliaiiicQt }  but  it  doth  not  alter  the  nature  and  confti- 
tirtioii  of  either.  Confequently,  it  doth  not  give  to  the 
lords  fpiritual  any  right  in  cafes  of  blood,  which  they  had 
BOC  before.    F^.  Crnun.  Lmv.  247. 

9*  Dr.  Gibfin  faith,  The  lords  fpiritual  enjoy  the  fame  whether  they 
Iqpil. privileges  (trial  by  peers  excepted,  if  they  have  not  A>li  b«  (1^  ^ 
Aac  alfo)  that  the  temporal  barons  do  enjoy ;  as  to  have  a  ||l,*J^i|J|  ^^ 
iMf  of  grace  $  hunting  in  the  king's  forefts  $  and  the  like.  jmj.    ' 
Glf.  i  33.     Tr.  per  paisj  10. 
Sir  Irai.  S/oirir^j^ifr  faith  thus :  Ducbefles,  countclles, 
id  baroneflek  fhall  be  tried  as  peers  of  the  realm ;  bqt 
b  AmII   not  bifliops :  for  none  of  the  fiatutes  relating 
fcwonto  have  been  put  in  ure  to  extend  to  biihops,  al* 
tbcj  enjoy  the  name  of  lords  of  parliament ;  for  they 
not  this  name  by  reafon  of  nobility,  but  by  reafon 
iir  their  office,  and  have  not  a  place  in  parliament  in 
of  their  nobility,  but  in  .refped  of  their  pofleffion, 
the  ancient  baronies  annexed    to  their  dignities* 

Lpid  Cdii  faith ;  Every  lord  of  parliament,  and  that 
voice  in  parliament,  and  is  called  thereunto  by  the 
y  writ,  (hall  not  be  tried  by  bis  peers,  but  onlyfuob 
there  by  reafon  of  their  nobility,  as  dukes,  mar- 
counts,  vifcounts,  or  barons ;  and  not  fnch  as  are 
tbf  parliament  by  reaCon  of  their  baronies  which  they 
in  the  right  of  the  church,  as  archbifhops  and  hi- 
and  in  time  pad  fome  abbots  and  priors ;  but  they 
^  tried  by  the  country,  that  is,  by  freeholders,  for 
Acy  are  not  of  the  degree  of  nobility,     i  Ia/I»  31. , 

^iaHali,  in  the  manufcript  before  quoted,  bys^  that 
I'Ukops  in  refpeA  of  their  perfons^  arc  not  barons,  nor 
Ktirin  a$  barons. 

And 
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And  the  late  Mr.  Madox^  in  a  manufcripl  now  in  ttit 
Briti(h  Mufaeum,  concerning  the  Antiquity  tf  paffimg  hills 
in  partiamifit,  fpeaking  of  this  matter  of  bi(hops,  (ays,  thac 
out  of  parliament,  their  honour  not  being  inberitables  they 
are  to  be  tried  by  ordinary  freeholders. 

On  the  other  hand,  Mr.  Hawkins  obferves  as  follows : 
It  is  faid  by  Staundforde  and  Coke»  that  thofe  who  arc 
lords  of  parliament,  not  in  tt(pcSt  of  their  nubility,  but 
Df  their  baronies  which  they  bold  of  the  aown^  as  bilhopt 
now  do,  and  fome  abbots  and  priors  did  former]y»  are 
not  within  the  intent  of  magna  charta,  to  be  tried  by  the 
peers.  And  SMen  feems  clear,  that  this  is  the  only  pri- 
vilege which  biihops  have  not  in  confimon  with  other 
peers.  And  thofe  who  feem  moft  for  the  contrary  opi- 
nion, admit  that  the  law  hath  been  generally  fo  taken* 
Neither  do  they  produce  any  precedent,  where  a  bilhop 
or  abbot  hath  been  tried  by  the  peers  upon  a  CHnmJfi§n  ; 
but  on  the  contrary  admit  that  there  are  two  precedents 
#  of  their  being  tried  by  the  country  or  a  jury.     And  it  is 

faid  by  others,  that  there  are  divers  precedents  of  this 
kind ;  yet  Selden^  with  his  utmoft  diligence,  feems  able 
to  produce  but  two,  which  clearly  and  fully  come  up  to 
his  poinr,  viz.  thofe  of  archbifliop  Cranmer  and  bifliop 
Fifher.  However  it  feems  to  be  agreed,  that  while  the 
parliament  is  fitting,  a  bifhop  (ball  be  tried  by  the  peers.* 
2  Haw.  424.. 

Finally,  lord  chief  baron  Gilbert,  in  his  treatife  on  tbe 
court  of  exchequer,  page  40,  fays  thus:  *'  The  biCbopt 
generally  claimed  an  ecclefiaftical  privilege,  to  be  trieil 
only  by  the  archbifliop  as  their  ordinary ;  therefore  in  the 
cafe  of  Mark,  bifliop  of  Carlifle,  where  this  challenge 
was  made  of  the  liberties  of  the  church,  and  over-ruled^ 
he  did  not  challenge  his  peerage.  And  fo  was  the  cafe 
of  Fiflier,  bifliop  of  Rochefler,  in  Henry  the  eighth's 
time.  For  they  would  not  make  any  'challenge  to  be 
tried  by  their  peers ;  for  that  would  have  admitted  a  tem- 
poral jurirdi£)ion.  So  by  non-ufcr  of  any  right  of  being 
tried  by  their  peers  in  capital  cafes,  th^e  bifliops  who 
held  per  baroniunij  and  had  confequently  a  privilege  to 
have  fuch  a  trial,  totally  loft  the  fame,  and  are  tried  by  a 
common  jury. 
BiOiopt  incladed  10.  Prelates  are  included  by  name  in  the  fiatutei 
fcalld*  iifmaV    which  give  the  anions   ds  Jcandalu  magnatum.     a  R.  a* 

iiatam*  C»  5*       12  R.  2.   C.  1 1. 

Wbatcoarri  n,  NoHc  but  thc  kihg's  courts  of  record,*  as  tbe  q>ait 

WftoJ!"o*miV  of  common  pleas,  the  king's  bench,  juftices  of  gaol  dcli^ 
batHrdj,  and thf  Ycry  and  tbe  like,  can  write  to  the  biibop  tp  Citify  baf- 
hkf.  .    jardy. 
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tardy,  loyalty  of  matrimony,  and  the  like  ecclefiaftical 
matter;  for  it  is  a  rule  in  law,  that  none  but  the  king 
can  write  tb  the  biihop  to  certify,  and  therefore  no  inferior 
court,  as  London,  Norwich,  York,  or  any  other  incor- 
poration ;  but  in  thofe  cafes,  the  plea  mult  be  removed 
into  the  court  of  common  pleaa,  and  the  court  muft  write 
to  the  bifhop,  and  then  remand  the  record.  And  this  was 
done  in  refped  of  the  honour  and  reverchce  which  the  law 
gave  Co  the  bi(hop,  being  an  ecclefiaftical  judge,  and  a  lord 
of  parliament,     i  Infl.  134. 


V,  Spiriiualiies  of  ii/bcpricks  in  tbe  time  of  vacation. 

1»  When  a  bifliop  dies,  or  is  tranflated,  or  is  employed  wb«t  ii  maiot 
beyond  the  feas  in  negotiations  for  the  fervice  of  the  king  ^J  rordian  «if 

■  ••I  ■_ii  »  »  f  the  ipifttiMlutta 

and  kingdom ;  the  law  takes  care  to  provide  a  guardian  as  ^ 
to  the  fpiritual  jurifdidiion,  during  fuch  vacancy  of  the 
fee  or  remote  abfence  of  the  bi(hop,  to  whom  prefenta« 
tions  may  be  made,  and  by  whom  inftitutions,  admiffions, 
and  the  like,  may  be  given :  And  this  is  that  ecclefiaftical 
officer,  whether  he  be  the  archbifliop,  or  his  vicar  general^ 
or  deans  and  chapters  in  whomfoever  the  office  refides, 
whom  we  commonly  call  the  guardian  of  the  fpiritualties. 
God.  Introd.  9.     God,  39. 

2.  fiy  the  canon  law,  the  dean  and  chapter  are  guar-  who  Aalt  be 
ditos  of  the  fpiritualties  during  the  vacancy.     And  it  hath  guardian  of  th« 
been  allowed,  that  of  common  right  they  arc  fo  at  this  day  ^P««»'»»"* 
ID  England,  and  that  the  archbifliop  hath  this  privilege 
only  by  prefcription  or compofition.  2/3^.  15.  fVtod^h.  i« 
c  3.     J^bfif.  56. 

And  divers  deans  and  chapters  do  challenge  this  by  an* 
dent  charters  from  the  kings  of  this  realm.     God,  39. 

But  now  generally  here  in  England,  during  the  vacancy 
of  any  fee  within  his  province,  the  archbifliop  is  guardian 
of  the  fpiritualties  (as  hath  been  faid)  by  prefcription  or 
oompolstion;  whereby  all  epifcopal  rights  of  the  diocefe 
behmg  unto  him,  and  all  ecclefiaftical  jurifdidion  is  ex- 
crdfed  by  him  or  his  commiflioners,  for  that  time.  God. 
39.  42.     jtyL  Parerg.  1 25. 

But  when  an  archiepifcopal  fee  is  vacant,  the  dean  and 
diapccr  of  his  dioccfe  are  guardians  of  the  fpiritualties; 
that  is,  the  fpiritual  jurifdidlion  of  his  province  and  diocefe 
b  committed  to  them.     God.  ^i. 

And  by  the  25//.  8.  r.  21.  when  the  fee  of  thearoh- 

Ulhopriik  of  Canterbury  is  void,  tbe  guardian  of  thefpi- 
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jftaalties  fiialt  grant  faculties  licences  and  dirpenfationv 
(throughout  both  provinces)  as  the  archbifhop  might  haye 
done.  2/  '6. 
Hit p*wcr»  3*  'I"^  guardian  of  the  fpiritualties  hath  all  minner 

of  jurtQidion  of  the  courts,  as  the  power  of  granting 
ficences  to  marry,  probate  of  wills,  and  aifaniniftratiofi 
of  inteftates  eftates,  during  fuch  vacancy  i  and  aMb  of 
granting  admiffions  and  inftitutions  i  but  be  eannot 
as  fuch  confecrate  or  ordain  or  prefent  to  vacant 
benefices,  or  confirm  a  leafe.  *  G#2/.  2i.  39.     0^oiJt  b.  I* 

C.3- 

Aa^per^QlStet.     4*  And  he  fhall  haye  the  perquifites  that  happen  by  the 
execution  of  fuch  power,    until  the  new  deded  bifbop 
ipay  by  law  execute  the  fame,     ff^atf  c.  40* 
WiMBhtf  power     5^  After  eiedion  and  confirmation   (and  not  before) 
•safi^*  th«  't|i(hop  is  fully  inveffed  with  a  right  to  exercife  alt 

fpiritual  jurifdidioa ;  and  eonfequently,,  then  the  power 
irf  the  guwdian  of  the  fpiritualties  eeafi^     Giif.  ii4« 


VI.  Temper altUs  of  hijboprich  in  tht  time  ofvacatim^ 

wbttitMetBt      !•  A  bfflMp*8  temporalctes  are  all  fuch  things  at  the 
\j  ttmponluMi  bilhops  have  by  yivery  from  the  king,  as  caftlc s  manois 
lands  tenements   tithes  and   fuch   other  certainties,    of 
which  the  king  is  anfwered  during  the  vacatbn.     IFidf* 
c.  40. 
Who  hath  t))€        2*  The  cuAody   of  the  temporahics  of  every  arch* 
coftodyof  the    biflioprick  and  biftioprick  within  the  realm,  and  of  fucb 
tmporaioct.      ^y^g  jj^j   priories,    as  were  of  <he  king's  foundatioiH 
after  the  fame  became  void,  belonged  to  the  king  during 
the  vacation  thereof,  by  his  prerogative:  for  as  the  fpt<- 
fitualtics  belonged  dutkig  that  time  to  the  dean  and  chap* 
ter  of  common  right,  or  to  fome  other  ecclefiaftkal  perv 
Ion  by  prefer  iption  or  compofition ;  fo  the  temporal  ties- 
came  to  the  king,   being  patron  and   protedor  of  the 
church,  in  fo  high  a  prerogative  incident  to  his  crown^ 
as  no  fubjcdl  can  claim  the  temporalties  9^  an  afchbi(hop» 
rick  or  biCboprick  when  they  faD,  by  grant  or  prefcription. 
2lnfi.  15. 
Wboliatkthe        3.  And  upon  the  filling  of  a  void  biAoprick,  mot  the 
profiti  thereof,  q^w  bi(bop,    but  the  kifig^iby  his  prerogative,    hath  the 
^"'*'^*'"*' temporalties  thereof,  from  the  time  that  the  (ame  became 
void,  to  the  time  that  the  new  bilhop  ihall  receive  tfoeoi 
irom  the  king»    IVatf  c.40« 

And 


And  by  Ac  flatute  of  the  17  EJ.  2.  Jt.  i.  c.  14;  7ti 
ihgjtall  ha^  ejchiots  of  lands  of  the  frnhQlderi  of  archbijbops 
ami  kijhops^  wbenfucb  tenants  h  attainted  for  felony  in  timi 
9f  vacation  J  whilft  their  temporalties  wen  in  the  kings  hands 
h^ive  at  his  pUafure^  Caving  to  fuch  prelates  the  frvice  that 
wtrita  is  due  and  accuflomed. 

Accordingly,  the  temporalties  being  ill  queeft  Eliza- 
beth's hands,  a  copyhold  efcheated  ;  which  was  granted  by 
the  queen,  and  it  was  held  to  be  good.  E,  42  EL  Coverf% 
cafe.    Cro.  EL  754. 

4«  By  the  1  £d«  3.    ft.  2.    c.  2.     Becauje  before  this  VnA^t  reitm^ 
Hme^  its  the  time  of  king  Edward  father  to  the  king  that  now  ^,^^^^1^ 
tSf  the  kiseg  hy  evil  counjellors  caufed   to  be  feized  into  bis  ^^g  u? iof/ 
bateis  the  temporalties  of  divers  bijhops^  with  all  their  goods 
and  chattels  therein  founds  without  any  caufe»  and  the  fame 
held  in  his  hands  by  a  long  feafon^  and  continually  thereof  toot 
ibi  profits^  to  the  great  damage  of  the  fame  biJbops,wafles\ 
and  definitions  of  all  their  chattels  manors  parks  and  woods  ; 
the  Hng  will  and  granteth^  that  from  henceforth  itjball  not  be 
dene. 

By  the  14  Ed.  3.  ft.  4.  c.  3.  TVe  will  and  grants  that 
from  henceforth  we  nor  our  heirs  Jball  not  take,  nor  caufe  to  be 
taken  into  our  hands j  the  temporalties  of  archbijbops  bijhops  ab^ 
iets  priors  *or  other  people  of  holy  churchy  of  what  eftate  and 
ctteatien  thty  be,  without  a  true  and  juft  caufe,  according  te 
Ae  law  of  the  landy  and  judgment  thereupon  given. 

Bj  the  25  Ed.  3.  ft.  3.  c.  6.  Becaufe  the  temporalties  of 
erdwijbops  and  bijhops  have  been  oftentimes  taken  into  the  king's 
iands^  for  contempts  done  to  him  upon  writs  of  quare  noa 
admifit,  and  Rkewife  for  divers  other  caufesy  whereof  the  pre ' 
totes  have  prayed  the  king  that  no  fuch  taking  Jball  from  hence* 
ptA  he  made;  the  king  willeth  and grantethj  that  the  jujlices 
wh§  Jball  give  judgment  againjl  any  prelate  in  fuch  cafe  or 
fb  Eie^  Jhedl  receive  for  the  contempt  fo  judged  a  reajon^ 
Me  fine  at  the  time  of  the  judgYnent  if  the  party  offer  the 
Jklgi%  #r  otherwife  after  the  judgment ^  at  what  time  the  party 
^0  Ojr^  bimjelf. 

5«  Ranulph,  chaplain  to  king  William  Rufus,  and  af^'Commlttlaf 
tfrwank  by  him  made  blfliop  of  Durham,  was  a  faftor  "^^'J^^^^^ 
ioa  the  king  in  making  merchandize  of  church  livings^ 
^nttTaiuch  as  when  any  archblOioprick  biftioprick  or  mo- 
lialery  became  void ;  (irft,  *he  perfuaded  the  king  to 
Wep  theih  void  a  long  time,  and  converted  the  profits 
AereoF  fometime  by  letting,  and  fometime  by  Tale  of  the 
fiuiiey  whereby  the  temporalties  were  exceedingly  wafted 
JMtf  dtfftroyed :  fecondty,  after  a  long  time  no  man  was 
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preferred  to  them  by  deliver/  of  the  ring  and  ftafi;  bf 
iivery  of  feifio,  freely,  as  the  old  fa(hion  was»  but  by  bar- 
gain and  fale  from  the  king,  to  bim  that  would  give  moft; 
by  means  whereof,  the  church  was  fiufied  with  luiwortby 
and  infufficicnt  men*     2  Infi.  15. 

But  by  the  greai  charter,  9  f/.  3.  it  is  eoaded  as  fol- 
lows: Tbt  guardian^  fo  Img  as  bejhall  bavi  the  iufi^dy  rf 
tbi  land  of  an  heir  wlMn  agi^  JhaU  ktep  up  tbg  b§uje$  parks 
xvftfrens  ponds  mills  and  otber  thirds  piriaining  to  tbe  /ami 
land  J  uitb  the  ijfues  of  tbe  faid  land ;  and  beftmll  deliver  U 
the  heir  when  be  cometh  to  hisfu-l  age^  alibis  laud  ft  or ed  with 
plcughs  and  all  ether  things^  at  the  Uaft  as  be  received  it.  All 
tbeje  things  JhaU  be  objerved  in  she  cuftodits  of  archbijbopricks 
hijbopricks  abbeys  priories  churches  and  dignities  vacatd  wbieb 
appertain  unto  us\  except  tbis^  that  fucb  atftody  fiatt  not  bo 
fold,     c.  5. 

Shall  not  hefM]  Fleta  faith,  that  the  fame  (ball  not  be 
fold  nor  let  to  farm ;  yet  the  king  may  coipmit  the  tern- 
poralties  of  them  during  the  vacation,  as  by  the  ftatute  of 
the  14  Ed.  3.  (hereafter  following)  doth  appear.  2  Inft,  15. 

By  the  ftatute  of  the  3  Ed.  i»  c.  21.  In  right  of  lands 
of  heirs  being  within  agOf  which  be  in  ward  of  their  lords^  it 
ss  provided^  that  the  guardian  JhaU  keep  andfufiaiu  the  land^ 
without  making  deftru^ion  of  any  thing '^  and  that  rf  fiocb 
manner  of  wards  /ball  be  done  in  all  points  as  is  contained  in 
the  great  charter^  and  that  it  be  fo  hftd  from  henceforth,  Aud 
in  the  fame  manner  ftjall  archhjbopricks  bijbopricks  abbacies 
churches  and  allfpiritual  dignities  be  kept  in  time  of  vacation. 

By  the  14  Ed.  3.  ft.  4.  Becaufe  that  in  the  petition  of  the 
prelates  and  clergy  it  is  contained^  that  efcheaters  and  otber 
keepersy  in  tbe  time  cf  vacation  of  archbijhopricks  bijbopricks 
and  other  prelacies^  have  done  great  wafie  and  definition ; 
we  will  and  grants  that  at  all  times  from  henceforth^  when 
fuch  voidamci  JhaU  happen ^  that  our  efcheaters  and  the  efcheaters 
of  our  heirs  which  for  the  timeJljaU  he^  JhaU  enter  and  caufe  to  be 
well  kept  thejaid  voi dunces^  without  doing  wafie  or  deflruQiou 
in  the  manors  warrens  parks  ponds  or  woods  \  and  that  they 
fell  no  underwood y  nor  hunt  in  the  parks  or  warrens  \  nor  fijb 
in  prnds  nor  freef/hings^  nor  JhaU  rack  nor  take  fines  of  the 
ttnants^  free  nor  bt.nd\  but  JJmll  keep  and  Jave  as  much  as 
pertaineth  to  the  Jaid  voidan  es^  without  doing  barm  or  any 
manner  of  opprejfion.  And  tf  thi  dean  and  chapter  of  churches^ 
cathedral  priori  fubpriors  prior tjfei  fubprioreffis  and  covents 
cf  prelacies  abbies  or  priories,  whfe  vcidance  pertaineth  to  vs 
and  cur  heirs^  will  render  to  us  and  our  heirs  the  value  of  tbe 
JtiiJ  voidancCi  as  other  wiU  reafonally  yield ^  then  tbe  ihanoeUir 
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and  treafurir  fl)§tt  have  power  t$  let  to  them  the /at  J  votJances 
^7  i^  and  fiifficient  furtij^  fo  that  they  Jball  have  the  /ami 
btf^Ti  all  otber^  yielding  to  us  thi  value  $f  them^  according 
asflkili  hi  found  by  remembraneos  of  the  excheqiur^  or  by  inquejt 
t9  hi  taken  upon  the  fame  if  need  be^  without  making  fincm 
And  in  cafe  they  will  not  accord  to  yield  to  the  value ^  nor  find 
Jkcbfurety ;  then  the  chancellor  and  treafurer  (ball  caufe  to  be 
ordained  the  good  prefervjtion  offuch  voidances  by  efcheatori  or 
otbiT  fujffieient  keepors  to  anjwer  the  king  of  that  to  him  per^^ 
tainetb  roafonablyy  without  doing  wafle  or  deftru£fion^  or  other 
ibing  which  muy  turn  in  dijherifon  oftbt  churches  whereof  fuch 
voidances  Jb ill  happen,     c.  4. 

And  wi  do  grant  full  power  to  our  f aid  chancellor  and  trea^ 
furor ^  which  taking  to  them  other  of  our  council  Juch  as  to  them 
fbaUftem  bifi  to  be  taken^  by  good  information  of  remembrances 
of  the  exchequer  and  other  informations  as  to  them  Jball  feem 
iejl  Jball  lit  the  vacations  of  archbijhopricks  bijbopricks  ab" 
Imeiis  friorios  and  other  houjes  whsjo  voidanas  pertain  unto  us^ 
U  tbi  doan  aud  chapter  prior  orfubprior  priorefs  or  fubpriorefs 
mid  iOVint^  to  yield  a  certain  of  every  voidana  by  the  year 
quarter  or  month  during  the  vacations^  according  as  to  them 
ftaUfam  hefl^  without  making  any  fine  \  fo  that  no  ejcheator 
war  oibor  minijlir^  in  the  time  of  vacation^  Jhall  have  caufe  to 
oaiiT  or  wuddli  to  do  any  things  which  Jhall  bo  in  prejudice 
of  tbi  cburcbiSt  wborooffuch  voidances  Jhall  happen  :  Javing  to 
Bf  etnd  to  our  heirs,  the  knights  fees^  advowfons  of  churches^ 
i^ibeats^  wards^  marriages^  relief Sy  and  fervicer  of  the  faid 
fm.    c.  5- 

6.  By  the  52  //.  3.  r.  28.  it  is  provided,  that  if  any  ^•mt^y  torfho 
wm^s  or  trifpajfes  be  done  to  abbots  priors  or  other  prelates  of^^^'^'*  ^V 
the  tmercbj  and  tbey  have  Jued>  their  rtgnt  for  fuch  wrongs^  ^^^  tine  of  bit 
tmd  bi  prevented  with  death  be/ore  Judgment  given  therein ;  pitdecrflor* 
tboir  fuecifjirs  Jhall  have  their  aSfions  to  demand  th.^  goods  of 
ibdr  tbnrch  out  of  the  hands  offuch  trefp^J/lrs»     Moriover^ 
Afeteaffors  flmll  have  like  aifion  for  Juch  things  as  were  lately 
^ooMirmwm  by  fuch  violence  from  their  houfe  and  church,  before 
tbi  doatb  of  tboir  predeceffors,  though  their  faid  predecefforg 
a  tut  purfue  their  right  during  their  livs*     And  if  any  in^ 
trmdi  into  the  lands  or  tenements  offuch  religious  perfons  in  the 
^miif  the  vacation,  of  which  landt  their  predecejfors  died 
fifidas  in  the  right  of  their  churchy  the  fucceffijrs  fhall  ha^te  a 
writ  ta  recover  their  fei fin.     And  damages  Jhall  be  awarded 
tiem^  as  in  ajfife  ^  novel  difleifln  /;  wont  to  be. 
•"  his  provided]  There  were  two  mifchiefs  at  the  common 
'  %bm  (as  many  did  hold)  \    the  firft,  that  if  goods  were 
'  taken  away  in  the  life  of  the  predeceflbr,  afccr  his  death 
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the  fucceflbr  had  no  remedy  for  fuch  trefpafles;  andtlui 
other  mifchief  was,  chat  if  in  time  of  vacation  any  ii\- 
tnifion  were  made,  the  fucceflbr  bad  no  remedy  to  re- 
cover  the  land  with  damages,  though  thereof  hU  pttipf 
ceflbr  died  feifed;  and  both  thefe  are  remedied  by  tkusaA* 
%  Inft.  151. 

Ahhoii  priin  or  other  prelates}  The  word  prelates  being 
placed  after  abbots  and  priors,  who  are  inferior  to  arcb-  * 
bilhops  and  biOiops,  lord  Cote  fuppofeth,  that  |hefc  UA 
are  not  Comprehended  in  this  ad,  and  labours  to  ptov^ 
that  tbey  are  not.  But  Fttzberhert  is  of  a  contrary  opinion* 
and  includes  archbi(hops  and  bifhops  in  the  word  prelatu^ 
^nd  alfo  in  the  words  [0/  fucb  religious  perfons]  in  the 
latter  claufe;  and  fays,  that  the  bt(hop  (hail  punifli  iv 
'  trefpafs  done  in  time  of  vacation  of  the  bi(boprick»  11^ 
cutting  down  of  trees  and  the:  like,  for  of  right  the  king 
cannot  cut  fuch  trees;  but  for  hunting  in  the  parks,  01; 
filbing  in  the  pifcaries,  it  fcemcth  the  ting  ought  to  ba^ 
the  a3ion  for  the  trefpab  done  in  the  time  of  the  vacancy; 
But  if  they  do  deflroy  all  the  fifli  within  the  fifii-|y>Qls« 
or  kill  all  the  deer  in  the  .  parks,  in  .  the  time  of.  tbi; 
yacaiKy ;  it  feemcth  r^afonable,  that  by  this  9atu|e  Uic 
fucceflbr  have  an  adion  for  fuch  trefpafs.     Gihf.  65^. 

Latiiy  witbdrenjun']  Yet  if  the  taking  of  the  gooda  wcr^ 

long  before  fuch  death,  the  fucceflbr  flaall  have  9Ji  afiKM| 

of  trefpafs  by  this  ftatute.     2  Inji.  1 52. 

When  the  cof-       y.  When  anew  bifliop  is  made,  he  may  tiotdejur^ 

fodyofthe        before  his  confecration  claim  the  temporaities  of  his  bt« 

fMilctb?  *'*       (boprick,  although  that  ex  gratia  the  king  by  his  lettem  pa* 

tents  may  grant  them  unto  hin;)  after  his  confiroaation,  aod 

before  his  confecration,  and  the  grant  then  made  is  good  : 

but  after  that  he  is  conCecrated  invefled  and  inflalled,  he 

may  fue  for  his  temporaities  out  of  the  king's  hands  by  a 

writ  direAed  to  the  efcheator.     Yet  upon  fuch  writ,  tbc 

temporaities  are  not  de  jure  to  be  delivered,    until  the 

metropolitan  hath  certified  the  time  of  his  confecration^ 

although  that  the  freehold  of  the  temporaities  be  in  hicn  bj 

the  confecration*     fyotf.  c.  40. 


VIL    ArchUJhops  jurifdtSion   t^er  their  provincial 

bijbops. 

Gereralpnwer       J.  The  archbifliop  hath  two  concurrent  jurifdi£l(ons» 

•fthevcibi-     one  as  ordinary  or  bifliop  within  his  own  diocele,  the 

**'*  o(hcr  as  fuperintendant  throughout  his  whole  proviiice  of 
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M  ecclcfiaftical  matter^,  to  corte£t  and  fupply  the  defefis 
of  other  bifliops. 

a.  By  a  canon  of  Edmund  archbifliop  of  Canterbury^PrefcatiDeBtor 
ThmJbMll  hi  in  tvery  dianry,  two  «r  ibrei  mm^  having  God  ^i!?**^  ^ 
hrf§rg  ibgir  ijis^  tohe  at  the  command  of  iht  archbijhop  or  bis     ^^ 
^fficUU  fl^  priftnt  unto  thorn  the  publick  txujfa  of  fnktes 
sndtibtr  iio  cUrgy,     Lind.  277. 

Tw  mr  thru  mtn'\  Which  office  devolved  afterwards 
upon  the  churchwardens.     Lind.  277. 

In  ivory  doanry]  That  is,  rural  deanry.     Id^ 

His  ^lal]  Who  hath  the  fame  confifiory  with  the 
archbiibop  hioifelf,  at  lead  in  thofe  things  which  concern 
his  metropolitical  jurifdidion.     Lindw,  277. 

PubUck  €xci£ti\  That  is,  notorious  \  whereof  great  and 
publick  infamy  doth  arife.     Id. 

Of  the  pnlatis}  To  wit,  blQiops  ^  who  inafmuch  as 
they  are  his  fufFrag^ns,  are  fubjed  immediately  to  the 
archbifliop  and  his  official;  and  alfo  the  officials  of  the 
fiune  bifliops.     Id, 

jbdothor  the  cUrgyl  viz.  Subje£l  tp  the  faid  fuffiragans.  Id. 

3.  If  the  archbifhup  vifit  his  inferior  bifhop,  and  inhi-  ArcbbiflMp"^ 
hit  him  during  the  vifitation  ;  if  the  bifhop  hath  a  title  to  fl^^^^^- 
collate  to  a  benefice  within  his  diocefe  by  reafon  of  lapfe,  '    ^ 
yet  the  biftop  cannot  inflitute  his  clerk  ^  but  the  clerk 

ougjht  to  be  prefented  to  the  archbiOiop)  and  the  arch- 
biuop  is  to  inftitute  him»  by  reafon  that  during  the  ia- 
hibitioAy  the  bi(hop*s  power  of  jurifdi^ion  is  fufpendedF. 
Gtd.  19. 

4.  There  feemeth  to  be  fome  confufion  in  the  books,  whetbtrhccM 
coocerniag  the  depofing  or  depriving  of  a  biihop.     The  P'?^*^**  ^  ^ 
inub  is,  dipofing  is  one  thing,  and  depriving  is  another 

thing  very  diffcu-ent.  Depofition  implies  the  taking  away, 
or  putting  him  from  the  office  itklf,  or  degrading  him 
irom  the  order  of  bifhop ;  deprivation  only  takes  from  him 
thf  cxercife  thereof  in  fuch  a  particular  diocefe,  leaving 
UiB  ftill  bi(bop  as  much  as  he  was  before,  and  only  va«f 
.caiss  \k\%  promotion. 

As  to  the  former  of  thefe,  the  power  of  dgpofing^  Dr. 
AylifEs  fays,  that  by  a  canon  of  the  council  of  Lateraa, 
bifliops  cannot  be  depofed  by  their  metropolitans,  without 
the  pope's  leave  or  licence  fo  to  do  ;  even  as  a  bifliop  can- 
Aot  by  his  power  alone  depofc  any  clerk  from  his  orders, 
though  be  may  by  himfelf  give  a  perfon  orders^  A)L  Pa^ 
wmrg.  114.  {a) 
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{a)  Cv  3*  ^  6.  c.  8.    Dijl,  6j.  e.  2. 
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And  Dr.  Godolphin  fays,  that  the  confecration  of  z 
bilhop  is  cbaraOer  indtUbilis :  infomuch  that  although  it 
fiiould  To  happen,  chat  for  fome  juft  caufe  he  Oiould  be 
deprived  pr  removed  from  the  fee,  or  fufpended  ah  efficU  it 
biHffido^  both  from  his  fpirttiial  Jurifdifiton  as  to  the 
exercife  and  execution  thereof,  and  alfo  from  the  tempo- 
ralties  and  profits  of  the  bifhoprick ;  yet  he  fttll  retains 
the  title  of  a  bifhop,  for  ihac  it  is  fuppofed  the  order 
itfelf  cannot. abfolutely  be  taken  from  him.  GhI.  Rip. 
Can.  49. 

But  as  to  diprivaticn^  Dr.  AvHflFe  fays,  that  in  England, 
an  archbifiiop  may  deprive  a  bilhop,  if  his  crime  defervea 
fo  fevere  a  punilhment ;  and  that  it  is  faid  in  the  omon 
law,  that  a  bilhop  who  is  unprofitable  to  his  diocefe ought 
to  be  deprived,  and  no  coadjutor  affigned  him,  nor  fliaH 
he  be  rcAored  again  thereunto.     AjL  Par.  124. 

And  Dr.  Gibfon  delivers  it  abfolutely^  that  the  arch- 
bifliop  has  a  right  to  deprive  a  fufFragan  btOiop ;  and  for 
the  fame  refers  to  the  cafe  of  Lucy  and  Dr.  Watfrn  bilhop 
of  St.  David^s^  E.wW.  which  was  thus :  Lucy  promoted 
a  fuit  ex  officio  before  archbilhop  Tenifon,  in  a  court 
held  at  Lambeth  before  the  "archbilhop  himfelf  in  perftm 
(who  called  to  his  affiftance  fix  other  bilhops)  for  fimony 
ind  other  offences.  And  the  bilhop  of  St.  David's  moved 
tfie  court  of  king's  bench  for  a  prohibition  ;  and  the  fug* 
gcftion  was : 

Firft,  That  it  doth  not  appear,  that  the  bilhop  of  St. 
David's  was  cited  to  appear  in  any  court  whereof  the  law 
takes  notice  ;  for  the  citation  is,  that  he  (hould  appear 
before  the  archbilhop  of  Canterbury  or  his  vicar  genera), 
in  the  hall  of  Lambeth  houfe  \  which  is  not  any  court 
'whereof  the  law  takes  notice:  for  the  archbilhop  hath 
the  fame  power  over  his  fuf{ragan  bilhops,  as  every  bilhop 
hath  over  the  clergy  of  his  diocefe;  but  no  bifbop  can 
cite  the  clergy  before  himfelf,  but  in  his  court ;  and 
therefore  the  citation  ought  to  have  been  here,  to  appear 
in  the  arches,  or  fome  other  court  of  the  archbilhop. 
But  it  was  anfwered,  that  without  doubt  the  archbilhop 
hath  juriidi£li(  n  over  all  the  clergy,  as  well  bilhops  as 
others,  within  his  province:  And  for  that  was  cited  the 
cafe  of  Dr.  Wood  bilhop  of  Litchfield  and  Coventry,  who 
in  the  year  1687  was  fufpended  by  archbilhop  Sancroft 
for  dilapidations,  and  the  profits  of  the  bilhoprick  were 
fequedered,  and  the  epifcopal  palace  was  lebuilt  out  of 
them,  and  he  died  under  that  fequeftration :  And  there 
was  cited  alfo  the  cafe  of  Marmaduke  Middleton  bilhop 
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of  St.  David's,  Tpbo  in  the  year  1582  was  fufpendf  j  hy 
the  high  com mifli oners  (who  had  not  any  newr,  or  greater 
jurirdiftion  than  the  archbifhop)  for  mifapplication  and 
abufe  of  the  charity  of  Brecknock  (which  was  one  of  the 
crimes  of  whicfh  this  prefent  bifliop  is  alfo  accufedj.    And 
/&//  chief  juflice  faid  :  The  admitting  of  that  point  of 
the  jurifdi£iion  to  be  difputed,    would  '  be  to  admit  the 
difputing  of  fundamentals,  which  the  counfel  of  the  other 
fide  attempt  to  fubvert,  not  duly  confidering  the  refpefl 
due  to  the  primate  and  metropolitan  of  England;  for  the 
archbiihop  of  Canterbury  has   without  doubt  provincial 
jurifdidion  over  all  his  fufFragan  bifhops,  which  he  may 
exercife  in  what  place  of  the  province  it  (hall  pJeafe  him  ; 
and  it  is  not  material  to  be  in  the  archer,  no  more  than  in 
any  other  place ;  for  the  arches  is  only  a  peculiar,  con- 
fiding of  divers  pariflies  in  London,  exempt  from  the 
bi(bop  of  London,  where  the  archbifliop  of  Canterbury 
exercifeth  his  metropolitical  jurifdidtion,    but  he  is  not 
confined  to  exercife  it  there :  And  the  citation  is  here  to 
appear  before  the  archbifbop  himfelf,  or  his  vicar  general, 
"who  is  an  officer  of  whom  the  law  takes  notice;  for  the 
vicir  general  in  the  provinces  is  of  the  fame  nature  as  the 
diaacellor  in  every  particular  diocefe ;   and  the  dean  of 
the  arches  is  the  vicar  general  of  the  arcbbifhop  in  all  the 
ptovmcc. 

Secondly,  It  was  urged  by  the  counfel  of  the  bifh^p 
br  the  prohibition,  that  the  matters  contained  in  the  ar- 
ticles exhibited  againft  the  bifhop  before  the  archbifbop 
were  of  temporal  cognizance,  and  not  cognizable  before 
the  iarchbiihop:  The  fiift  of  which  articles  was,  that  the 
lifliop  of  St.  David's,  being  incumbent  of  the  church  of 
Boroughgreen  in  the  county  of  Cambridge^  covenanted 
vith  William  Brooks  for  two  hundred  guineas,  to  make 
Mffl  his  curate,  and  to  refign  to  him  his  redory,  when  he 
ftonld  be  requcfted  to  do  it.  But  by  Holt  chief  juftice, 
fimony  is  an  offence  by  the  canon  law,  of  which  the 
cttoimon  law  doth  not  take  notice  to  punifh  it ;  for  there 
ilDOC  s  word  o^ fimony  in  the  flatute  of  Elizabetli,  but  of 
buying  and  felling:  Then  it  would  be  very  unjuft,  if 
ccclefiaRical  perfons  might  oiFend  againft  their  eccleflanical 
drtjinfuch  inftances,  of  which  the  common  law  cannot 
nke  notice  to  punifh  them,  and  yet  the  king's  bench 
ftoaM  prohibit  the  fpiritual  court  from  infliAing  punifh- 
■KDt  according  to  their  law  :  The  clergy  are  fubje^t  to  a 
b«  difierent  from  that  to  which  laymen  are  fubjeA  ;  for 
Aey  are  fubjed  to  obey  the  canons ;  for  the  convocation 
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of  the  clergy  may  make  laws  to  bind  all  the  clerks,  bot  fiat 
che  lay  people  ;  and  if  the  clergy  do  not  conform  them* 
felvesy  it  will*  be  caufe  of  deprivation. 

Then  the  counfel  for  the  biChop  faid,  that  another  ar- 
tide  againft  the  bilhop  was,  that  he  took  exccffive  Sees, 
for  conferring  orders,  inl^itutions,  vificationsy  and  che 
like  I  which  amounts  to  extortion  i  and  therefore  U  pu» 
nifliable  by  indifiment  ac  the  common  law ;  and  the  ra- 
ther, bec4ufe  they  (hew  cuftom  for  the  faid  fets^  and  the 
fpiricual  court  cannot  try  cuftom  or  not.  But  it  was 
ftnfwered,  and  agreed  to  by  the  court :  that  thefe  oficnces 
in  the  fpiritual  court,  and  by  the  canon  law,  are  limoay* 
And  by  H§U  chief  jufiice  i  by  the  canon  law,  and  of  com- 
mon right,  no  parfon  ought  to  take  any  thing  for  chriflcii> 
ing  of  children,  burials^  or  the  like,  but  by  cuftom  tfaqr 
are  allowed  to  take  fomething;  and  procurations  are 
loable  only  in  the  fpiritual  court,  and  are  merely  an  cc- 
defiaftical  duty  ^  and  it  is  a  queftion.  Whether  the  taking 
more  for  them  than  ought  to  be  taken,  can  be  extonioo  at 
common  law  ?  and  in  the  prefent  cafe,  the  matter  of  cuftom 
is  not  in  queftion,  for  then  they  ought  to  have  laid  a  pofi^ 
tive  cuftom  to  uke  fuch  a  fum,  which  is  not  heic»  b«t 
only  that  he  took  more  than  the  ufual  fees ;  but  if  the 
cuftom  had  been  laid,  it  leemed  to  him  that  a  prohibiuoa 
would  not  have  lain  i  becaufe  it  concerns  mere  ecclefiaftical 
perfons  and  rights,  and  therefore  may  be  founded  upon 
their  ecclefiaftical  conftitutions. 

Then  the  counfel  for  the  biftiop  (aid,  that  another  ar* 
tide  againft  him  was,  that  he  ordained  a  man,  and  did 
not  adminifter  to  him  the  oaths  according  to  the  i  JiPl 
and  yet  certified  under  his  epifcopal  feal  that  he  had  taken 
the  oaths,  whereas  he  had  not  taken  them ;  which  is 
punifhable  by  the  ftatute  of  the  i  IF.  at  common  law, 
being  a  breach  of  the  ftatute.  But  to  this  it  was  an* 
fwered  by  the  court,  that  the  ftatute  hath  made  it  now 
part  of  the  ofEce  of  a  bi(hop,  to  tender  the  oaths  upon  or- 
dination I  and  then  the  metropolitan  may  proceed  againft 
a  bi(hop,  if  he  doth  not  obey  the  ftatute  in  this  point,  for 
proceeding  contrary  to  his  office  of  bifhop. 

Then  the  counfel  for  the  biftiop  argued,  that  another 
article  againft  him  was,  that  he  had  ordained  a  man  un- 
der a£e;  that  the  bifhop  made  his  defence  and  faid,  that 
the  churchwardens  had  certified  to  him  tnat  he  was  of 
full  age ;  to  which  the  promoter  anfwered,  that  the  cer- 
tificate was  forged,  for  the  faid  churchwardens  did  not 
certify,  and  one  of  them  could  not  write  ^  fo  that  this 
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•rtide  impoirti  forgery,  aod  thtrefore  examinable  and  pu* 
oifliablc  at  the  commoo  Uw ;  and  fince  the  a£l  of  4ini* 
formity  b^th  aitesed  the  lawy  they  ought  to  proceed  oo  tho 
iiaid  afif  fpr  ordaining  under  age.  But  the  court  iaid, 
that  ihc  diftiodion  which  would  anfwer  almoft  all  thefa 
objeflions,  was  this  i  that  as  to  what  relates  to  the  offico 
of  biihop,  and  is  againft  his  duty  as  a  bifliop,  the  fpiri* 
tual  court  may  proceed  againfi  him,  to  deprive  him,  but 
not  puniib  him  as  for  a  temporal  oiFence :  In  Caudrey's 
cafe»  5  C«.  upon  a  fpecial  v;rdidl  found  it  appeared,  that 
Caudrcy  was  deprived  for  preaching  agaiaft  the  commoa 
^y«r  s  and  though  there  was  other  punilbment  appointed 
by  the  ftatute,  and  iu>t  deprivation  until  the  fecund  of- 
fnice^  yet  it  was  held,  that  the  fpirjtual  courr  might  pro* 
^eed  by  their  own  law,  and  deprive  him  for  the  firft ;  it 
being  aj^inft  the  duty  of  his  office  as  a  minifter,  and 
ihcy  qaying  power  to  purge  their  body  of  all  fcandalous 
wmbtritf 

Another  article  wu,  for  the  abttfe  of  the  charity  a| 
Srecknocky  and  for  putting  out  the  fchoolmafter  there, 
and  for  detaining  a  deed  of  exemplification.  And  a  pro- 
bihitioB  was  granted  as  to  this  article,  but  denied  as  to  the 
lift.     X.  Jftsym*  447> 

A  p«obibition  being  denied,  the  archbi(bop  went  on* 
and  nany  fc^ndalous  things  were  proved  againfl  the  bi- 
fliop of  St.  David's,  to  the  fatisfaftion  of  the  court.  But 
IpheD  they  were  going  to  give  judgment,  the  bifliop, 
Ihoagh  he  had  waved  the  privilege  of  his  peerage,  aiul  had 
gOBC  on  fubmitting  to  the  authority  of  his  judge,  yet  then 
fifuaaed  his  privilege.  No  regard  however  was  had  to 
ihie  plea,  fince  it  was. not  offered  in  the  firft  inftance: 
Sfldthc  archbi(hop  pronounced  a  (entence  of  deprivation* 
9  gr^rm.  656. 

Upon  this,  the  biibop  of  St.  David's  appealed  to  tMe 
Megaies:  and  perceiving  that  they  were  of  opinion  to 
pCnn.tbo  (entence,  he  moved  again  for  another  prohibi- 
liqpi  to  be  granted  to  the  commiffioners  delegate,  to  ftay 
AwJf  proceedings  in  the  appeal  from  the  fentence  of  the 
iidibiOiop;  upon  a  fuggeflion,  i.  That  by  the  canon  U«v, 
.  t|i9  archbiihop  alone  could  not  deprive  a  bifliop.  2.  That 
Ac  dcjegates  refufed  to  admit  his  allegations. 

•Aa  to  the  jlrft ;  //#A  chief  juftice  and  the  reft  held,  that 
IPI  arcbbiflx>p  hith  power  over  his  fuffragan  bifliops,  and 
fiqr  deprive  then }  that  though  there  may.  be  a  co-ordina^- 
iWaaviongft  the  bifliopsyfir#  dhim,  yet  there  is  a  fubordi- 
^fHfO^jwi  €Cckfuj/tiio  qua  buman§  \  not  of  nece^ty  from  the 
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niture  of  their  offices,  but  for  convenience :  and  for  wbtt 
other  purpofe  have  archbifliops  been  infiiluted  by  ecdefi- 
aftical  confticutions  ?     The  power  of  an  archbifliop  wis 
very  great  here  in  England  anciently;  and  he  bad  the 
fame  jurifdidion  of  fuprcmacy,  at  the  patriarcha  of  Con- 
ftanttnople  and  other  places.     The  pope  ufed  to  call  him 
abirius  9rbis  papam^  and  he  exerctfed  the  fame  jurifdic- 
tton  with  him.     Theodore,  who  was  archbifliop  not  long 
after  Auftin,  deprived  Winifred  bifliop  of  York,  for  the 
fatd  fee  was  not  then  metropolitical,  but  fubjed  to  the 
archbifliop  of  Canterbury ;  and  yet  at  the  fame  time  there 
was  a  council  held,  and  Bed  a  commends  Theodore  for 
It.     But  afterwards,  in  the  time  of  Henry  the  firft  and 
king  Stephen,    the  pope  ufufped   the  authority  of  the 
archbifliops ;  in  exchange  for  which,  they  became  UgiUi 
nati  of  the  pope.     And  that  is  the  reafon  why  this  prac- 
tice cannot  be  found  to  have  been  put  in  ufe  for  fe  lohgia 
time.     But  at  this  day,  by  the  ad  of  Htn,  8.  thisjurtf^ 
di£Kon  is'reflored.    It  was  always  admitted  that  the  arch- 
bifliop had   metropolitical  jurifdidion,   and  the  bifliops 
fwear  canonical  obedience  to  him ;  and  where  there  ia  a 
viiitatorial  power,  there  is  no  reafon  to  queiiion  the  power 
of  deprfvation ;   for   the   fame  Superiority,   which   g;ivea 
him  power  to  pafs  ecclcfiaftical  cenfures  upon  the  biihops, 
will  give  him  power  to  deprive,  it  being  only  a  diflferent 
degree  of  puni(hment  for  a  different  degree  of  oflfence. 
And  to  quedion  the  authority  of  the  archbifliop,    is  to 
queftion   the  very  foundations  of  the  government.     But 
Jdo^t  chief  juftice  faid,  that  though  he  was  fully  fatisficd 
that  the  archbifliop  hath  fuch  jurifdiflion  ;  yet  he  would 
not  make  that  the  ground  of  denying  a  prohibition  in  this 
cafe :  The  matter  of  the  fu^xgeQion  is,  that  the  archbifliop 
is  reflrained  by  the  canon  law,  from  proceeding  without 
the  afliftance  of  others :  whether  he  be  fo  or  not,  is  mat- 
ter.proper  for  the  conufance  of  the  delegates  upon  the  ap- 
pealy  but  is  no  ground  to  prohibit  them  from  proceeding ; 
and  it  is  without  precedent,  to  grant  a  prohibition  to  the 
ccclefiaflical  court,  becaufe  they  proceed  there  contrary  to 
the  canons. 

Then  it  was  moved,  that  the  court  would  grant  a  man- 
damus to  the  delegates,  to  admit  the  bifliop*s  allegations ; 
and  it  was  compared  to  the  cafes  where  they  grant  manda- 
mus'5  to  compel  the  granting  of  probates  of  wills,  or  let- 
ters of  adminiftration.  But  by  Holt  chief  juflice  ;  The 
king's  bench  cannot  grant  a  mandamus  to  them,  to  com- 
pel them  to  proceed  according  to  their  law;  Indeed  man- 
damus's 
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damus's  tre  granUbte  to  com(>eI  probate  of  wills,  becaufe 
it  concerns  temporal  right }  and  to  compel  the  grant! ni^ 
of  letters  of  adminiftration,  becaufe  the  ftatute  diredts  to 
whooi  they  (ball  be  granted.  But  in  the  prefeot  cafe  a 
mandamus  was  not  granted. 

Upon  the  whole,  a  prohibition  was  denied  by  the  court ; 
and  they  ordered  that  the  fuggeflion  be  entred  on  re- 
cord,  that  the  court  might  enter  their  reafons  of  denial. 
L,  Raym.  539. 

After  which  denial  of  the  prohibition,  the  bifiiop  of 
St.  David's  petitioned  to  the  lord  chancellor  Somers,  to  have 
a  writ  of  error  upon  this  denial  of  the  prohibition.  Who 
having  fome  doubt,  whether  it  would  lie  or  not,  referred 
it  to  the  then  attorney  general :  who  certified  his  opinion 
to  be,  that  a  writ  of  error  would  lie  in  this  cafe.  Upon 
which,  the  fuggeftion  was  entered  upon  record,  and  the  de- 
nial of  the  prohibition  ;  and  the  writ  of  error  was  granted, 
and  the  whole  record  brought  by  the  chief  juftice  into  par- 
liament And  afterwards,  upon  hearing  of  his  opinion, 
the  lords  of  parliament  were  of  opinion,  that  a  writ  of 
cnor  would  not  lie  in  this  cafe. 

And  lord  Raymond  fays,  that  lord  chief  juflice  Holt 
told  him,  if  the  lords  had  been  of  opinion,  that  the  pro* 
hibition  ought  to  have  been  granted,  yet  he  never  would 
have  granted  it.     £.  Raym*  545. 

And  Dr.  Watfin  was  afterwards  excommunicated  for 
non-payment  of  cofts;  and  in  Michaelmas  term  in  the 
xAn^  was  brought  into  the  court  of  king's  bench  upon  an 
hokiM  corpus  direAed  to  the  (herifF  of  Middlefex,  in  order 
to  be  difcharged.  To  which  writ  the  (herifF  made  a  long 
return,  in  which  the ^^nificavii  and  excommunicato  capiendo 
were  (hewn  at  large  ;  by  which  it  appeared,  that  the  de» 
iepdant  was  in  cuflody  of  the  (herifF,  being  arreted  upon 
an  ixiommunuaio  copicndo^  being  excommunicate  for  non- 
payment of  cofts,  in  which  he  was  condemned  by  the  com- 
m^oners  delegate.  And  the  return  of  the  habeas  corpus 
faeiog  filed  (though  the  defendant  was  informed  that  the 
fpufietnti  was  bad,  and  ihat  by  exception  taken  to  it  he 
might  be  difcharged)  bis  counfel  offered  a  plea  ingrofFed, 
and  (igned  by  counfel,  that  he  long  before,  and  at  the 
Came  of  the  profecution  was,  and  now  is  biOiop  of  St. 
David's;  that  he  was  fummoned  to  parliament  in  the  fe- 
vcnth  year  of  king  William,  and  fac  there  as  bi(bop,  as 
nppeareih  by  the  record ;  and  fo  concluded  in  abatement 
becaufe  a  capiai  doth  not  lie  agaioft  a  peer.  And  the  in- 
lent  of  this  plea  was,  to  have  the  judgment  of  the  king's 
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bench  npbfi  it,  and  upon  the  fame  juJf^mMt  'f6  kiilg  « 
writ  of  error  in  parllajaent,  where  he  hoped  to  have  jtidg<^ 
sient  in  his  favour  as  to  the  right  df  the  bilhopricky  of 
which  he  was  deprired  by  the  archbifliop.  And  therefore 
his  counfcl  infifted,  that  their  plea  (houM  be  received,  aod 
that  they  were  ready  to  try  it  with  the  attorney  gtoera1» 
whether  the  defendant  was  btfliop  or  not ;  and  that  if  he 
is  biihop,  as  they  fay  he  is,  then  a  tapias  will  not  lite 
againft  him,  becaufe  he  is  a  peer  of  parliaaneot.  But  the 
court  rcfufed  at  firft  to  receive  the  plea*  i.  Becaulb  the 
defendant  is  not  in  cuftody  of  the  marlhal ;  and  therefeir 
he  cannot  plead  fo  as  he  has  here.  a.  He  -hath  not  made 
any  conclufion  to  his  plea,  and  therefore  the  court  doth 
not  know  what  judgment  he  defires.  3.  All  4he  court  held, 
that  bilhops  are  fubjed  to  be  excommuiiicated,  and  if  ah 
excommunicato  capiendo  (hould  not  lie  againft  them,  there 
would  be  a  judgment  without  a  power  of  exectiriog  it» 
which  is  abfurd. 

But  afterwards  the  defendant  amended  his  plea,  and 
pleaded  as  in  cuftody  of  the  flieriflF  of  Middlefex.  And 
upon  the  importunity  of  the  defendant's  counfel,  the  plea 
was  received,  and  a  day  given  to  the  queen's  attorney  ge* 
neral  to  reply  to  it,  or  demur,  as  he  Oiould  judge  pro^ 
per.  But  the  attorney  general,  rK>t  being  ready  for  the 
queen,  prayed  another  day*  And  afterwards  he  came  and 
declared  to  the  court,  that  he  would  not  intermeddle  in 
the  matter*  Upon  which  the  court  faid,  that  fince  ft 
appeared  to  them,  that  x\\t  Jignificavit  wai  ill,  becaufe  it 
did  not  appear  that  thefc  cods  were  adjudged  in  a  caufe  of 
ecclefiaftical  cognizance,  they  quafiied  the  writ  t^  oxcom* 
municato  capiendo y  and  difcharged  the  defendant,  and  re- 
fufed  to  take  any  notice  of  the  plea.     £.  Raym.  817* 

But  Dr.  Watfon  having  been  promoted  by  ki'Ag  Jamds 
the  fecond,  that  party,  though  afhamed  of  Watfon  as  a 
corrupt  and  vicious  prelate,  yet  continued  to  fupport  him* 
The  archbifhop'a  jurifdiftion  was  therefore  excepted 
againft  in  the  houfe  of  lords;  under  a  pretence  that  he 
could  not  judge  a  bifbop,  but  in  a  fynod  of  the  bifhopsOf 
the'province,  according  to  the  rules  of  the  primitive  times. 
In  anfwer  to  which,  it  was  (hewn,  that  from  the  ninth 
century  downward,  both  popes  and  kings  had  concurred 
to  bring  this  power  fingly  into  the  hands  of  the  metropo* 
litans;  that  it  was  the  confiant  praflice  in  England  be- 
fore the  reformation  \  and  by  the  provifK)nal  claule  in  the 
a£t  of  the  25  H,  8.  impowering  a  new  body  of  ecclefi- 
aftical laws  to  be  drawn,  all  former  laws  and  cuftoms  were 
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(0  continue  10  force  till  that  new  code  was  framed ;  which 
coafirined  the  power  the  metropolitan  was  then  poflcflol 
of*  Nor  could  the  archbilhop  ered  a  new  court,  or  pro- 
ceed io  the  trial  of  a  bifliop  in  any  other  way  than  in  that 
which  was  warranted  by  law  or  precedent.  To  this  no 
tofwer  was  made  (nor  could  be  made) ;  but  yet  the  bufi« 
nefi  was  kept  up  by  the  bifliop's  friends,  and  at  laft  drop- 
ped, with  an  intimation  that  it  was  hoped  the  fee  would 
Bot  be  filled,  till  the  houfe  was  better  (atisfied  of  the  arch- 
biftiop's  authority.     2  fPhrn.  656. 

But  it  may  not  be  improper  to  take  notice  here,  that 
according  to  the  fenfe  of  the  canon  law,  it  is  not  regular 
to  fubjed  fuiFragans  to  the  cenfure  of  the  afffcers  of  an 
aichbfffiop  (from  that  reverence  which  is  due  to  the  epif- 
eopal  office):  And  accordingly  in  the  time  of  archbi(hop 
CraniDcr,  Nix  bifliop  of  Norwich  protefted  againft  the 
proceedings  of  the  archbifhop's  commiflary  in  his  metro* 
politicil  vifitation ;  becaufe  it  was  againft  the  dignity  of  a 
bifliop  to  be  judged  or  proceeded  againft  by  a  commiflary. 
Qiif.  1006. 

5,  Every  bifliop  (Dr.  Gibfon  fays)  whether  created  or  Optioaw 
tranflated,  is  bound,  immediately  after  confirmation,  to 
make  a  legal  conreyance  to  the  archbiftiop,  of  the  next 
ivoidanoB  of  one  foch  dignity  or  benefice,  belonging  to 
Ua  fee^  as  the  faid  archbilhop  (hall  chufe  and  name; 
which  is  therefore  commonly  called  an  option.  Of  thia 
we  find  early  mention  in  the  records  of  the  fee  of  Canter* 
bBry,  among  the  prefentations,  inftitutions,  and  colla- 
tboa  of  the  archbifliops ;  but  with  thefe  two  variations, 
that  in  fome  places  rt  is  faid  to  be  due  ratione  confecrati- 

ia;  and  that  anciently  the  perfon  to  be  promoted  waa 
to  the  bifhop,  and  not  the  dignity  or  benefice  he 
to  be  promoted  to.  But  ever  fince  archbifliop  Cran- 
Her'a  time  at  leaft,  the  way  hath  been,  to  convey  the  ad- 
^owlbn,  either  of  the  firft  dignity  or  benefice  that  fliould 
Ml,  or  of  fome  one  certain,  to  the  archbifhop,  his  exe- 
CHtora  and  affigns,  at  firft  for  twenty- one  years,  and  af- 
lerwafda  for  the  next  avoidance.  But  in  cafe  the  bifhop 
-dies,  or  is  tranflated,  before  the  prefent  incumbent  of  the 
pnMDOtion  chofen  by  the  archbilhop  (hall  die  or  be  re- 
SMWedy  it  is  generally  fuppofed  that  the  option  is  void  \ 
iotfinuch  as  the  grantor,  fingly  and  by  himfelf,  could 
oot  convey  any  right  or  title  beyond  the  term  of  his  con- 
tinuance in  that  fee.     Gibf,  115. 

And  if  the  archbifhop  dies  before  the  avoidance  (ball 
kappen^  the  right  of  filling  up  the  vacancy  (hall  go  to  hia    - 
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rxecDtor^  or  adminiftratort.  As  in  the  cafe  of  Ruharjfrm 
againli  Chapman  and  oibers,  Nov.  21,  17591  which  was 
thus :  Dr.  John  Potter,  late  archbiihop  of  Canterbury, 
being  pjflTefled  of  or  entitled  to  the  next  prefentatioa  co« 
or  difpoficion  of,  federal  benefices  or  dignities  io  the 
church,  called  by  the  name  of  options,  under  grants  from 
the  biiliops  of  ibe  province,  by  ?inue  of  the  prerogative 
of  the  fee  of  Canterbury,  did  by  his  will,  dated  Aug.  12, 
1745,  bequeath  the  fame  in  the  words  following,  ^*  I 
give  and  bequeath  to  my  executors,  all  my  options,  ia 
truft  nevertheiefs,  that  in  difpofing  of  the  faid  options, 
regard  be  had,  according  to  their  difcreiion,  to  my  cldeft 
fon  Mr.  Potter  archdeacon  of  Oxford,  to  my  fons  in  law 
the  hufbands  of  my  daughters,  to  my  prefent  and  former 
chaplains  and  other  domeflicks,  partictilarly  to  Dr.  Tun* 
ftall  my  chaplain,  and  to  Mr.  Hall  my  librarian ;  alfo  to 
my  worthy  friends  and  acquaintance,  particularly  to  the 
reverend  Dr.  Richardfon  of  Cambridge,  who  will,  I  hope, 
in  due  time,  find  fome  opportunity  to  je^fy  thofe  aif- 
takes  in  his  printed  accounts  of  my  dear  and  mod  honoured 
patron  archbiihop  Tenifon,  of  which  he  has  been  by  me 
adveriifed."  And  the  archbiihop  appointed  Dr.  Paul, 
Dr.  Andrew,  and  Dr.  Chapman  his  executors. 

Dr.  Andrew  died  in  the  life-time  of  the  teftator.  The 
tedator  died  in  O^^ober  1747.  And  Dr.  Paul  and  Dr. 
Chapman,  the  furviving  executors,  proved  the  will. 

The  benefices  and  efiablifhments  in  the  church,  which 
are  called  options,  are  of  fuch  nature,  that  if  an  option, 
happening  to  be  vacant,  be  not  filled  up  during  the  con- 
tinuance of  the  bifbop  in  the  fame  fee,  upon  wbofe  pro* 
motion  fuch  option  arofe  to  the  archbifhop,  fuch  option 
is  gone  or  loil )  as  it  would  be  alfo,  if  fuch  option  (houid 
not  become  vacant  before  the  faid  bifhop  fhould  die  or 
be  tianflated :  and  in  thofe  inflances,  the  archbifhop  who 
made  the  option,  if  he  be  living,  or  his  executors,  wiU 
not  be  entitled  to  prefent  to  fuch  options  {a). 

The  faid  archbifhop,  before  or  after  making  his  will, 
had  amply  provided  for  his  faid  fon  Dr.  John  Potter,  and 
his  Tons  in  law,  and  Dr.  Tunflall  'y  and  had  alfo  promoted 
Dr.  Chapman  to  the  value  of  about  600I.  a  year. 

The  firft  option  that  fell,  was  the  treafurerfhip  of  the 
cathedral  church  of  Chichefler.     And  thereunto  Dr«  Paul 


{a)  But  the  prefeotation  fa!ls  to  the  crown,  per  Ld.  Hard- 
witkr,  ^h.  Ami,  98.    Dr,  Potter  v.  Dr,  Chapman  and  Dr.  PauL 
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pniqited  hit  cotrufice  Dr.  Chapoiao.  Whereupon  th< 
faM  Dr.  Potter,  and  ibe  fons  in  law  of  ibe  fiid  arcbbifliopy 
bed  their  bill  in  chancery }  infifting,  that  Dr.  Potter  aa 
being  firft  named  in  the  will,  and  after  him  the  fons  in 
laWf  were  entitled  before  any  others^  to  be  prefcticcd  to  the 
options  as  they  became  vacant.  Dr.  I^aul  by  bis  anfwcr 
laid,  that  Dr.  Chapman  having  been  one  of  the  arch« 
bifhop's  chaplains,  he  the  (aid  Dr.  Paul  taking  into  con* 
SderatioD^  that  in  cafe  of  his  death,  the  fole  right  of  pre* 
fencing  to  the  options  on  a  vancancy  would  veft  folely  in 
br.  Chapman,  and  that  Dr.  Chapman  might  by  means 
thereof  be  incapable  of  any  legal  prefehtation  in  form  to 
any  Qption,  as  he  could  not  prefent  himfelf,  and  for  want 
thareof  might  be  hindered  from  having  any  of  the  options 
fiar  his  own  benefit,  but  khat  the  complainants  in  the  faid 
fiiit  or  any  of  the  other  objefis  named  in  the  teftator's  will 
nuAi  at  any  time  afterwards  be  prefented  to  all  the  other 
opiiona  on  a  vacancy,  ■  ■  did  therefore  prefent  Dr.  Chap* 
nun  Id  the  dignity  of  the  treafurerfliip  of  Chichefter ;  and 
further  faid,  that  he  was  willing  to  join  in  prefenting  the 
feveral  other  perfens  nvmed  or  pointed  out  by  the  arch- 
bifliop  in  hb  will  to  the  options,  as  the  fame  fbould  be- 
come vacant ;  and  did  not  intend,  in  cafe  Dr.  Chapmaa 
flmuld  be  efiabliihed  in  the  trcafurerfhip,  to  prefent  him 
to  any  other  of  the  options.  Dr.  Chapman  likewife  bf 
his  anfwcr  faid,  that  he  was  willing  and  defirous,  and  be- 
lieved Dr.  Paul  was  willing  and  defirous,  from  time  to 
tine,  aa  the  other  remaining  options  (hould  become  va- 
cant, to  prefent  thereto  the  feveral  perfons  named  or  point* 
ed  oat  by  the  archbifliop  in  his  will,  according  to  the  befi 
tf  their  difcretlon,  and  according  to  the  trufts  repofed  in 
tbeei.— And  Dr.  Chapman  was  efiabliflied  in  the  faid 
tnodiifcrlbip  (a). 

The  lecond  option  that  fell,  was  a  refiory  with  cure  -of 
telsi  of  which  no  further  notice  is  taken  in  the  report. 

After  this.  Dr.  Paul  died. 

The  third  option  (which  is  the  option  in  queftion) 
rfnt  became  vacant,  was  the  precentorihip  of  Lincoln. 
WhyieupoD  Dr.  Chapman,  who  was  pow  the  only  fur- 
tiviag  executor,  waited  on  the  bifhop  of  Lincoln,  de* 
fifffaig  10  be  admitted  into  the  office  or  dignity  of  precen- 
te  as  patron*  of  that  turn,  upon  his  own  prayer,  with 
aa  efier  of  exchange  for  it  of  preferment  in  his  own 


(a)  Jmbn  98. 
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pcfleiEon,  for  the  accofnmodation  of  fome  other  of  tht 
cxpeftants.  The  bifhop  ((.ok  time  to  confider  of  it|  add 
afterwatds  wrote  to  Dr.  Chapman,  and  informed  hiD^ 
that  if  he  the  faid  Dr.  Chapman  had  been  aMblate  patron 
of  that  turn,  he  would  have  admitted  him  to  the  precen- 
toribfp  upon  his  prayer;  but  that  as  tt  appeared  be  wat 
not  fuch  patron,  but  only  in  truft,  he  defired  to  fee  an 
excrad  of  the  archbifliop's  will,  and  a  copy  of  the  older 
of  the  court  of  chancery  relating  to  the  treafurerfliip  of 
Chichefler,  whereupon  he  might  determine  whether  he  coaid 
properly  admit  Dr.  Chapman  to  the  precentorflilp-or  nor. 

In  the  mean  time,  Dr.  Chapmah  took  occafion  to  fpeak 
w^th  Mr.  Venner,  nephew  to  the  wife  of  archUihop 
potter,  of  whofe  education  the  archbifliop  had  taken  par* 
ticular  care,  and  for  whom  he  had  exprefled  a  great  re* 
gaid,  and  had  promoted  him  in  Keni  to  a  lifing  of  lOoF* 
a  year,  and  exprefled  his  intention  to  promote  him  fvr^ 
ther.  Dr.  Potter  alfo,  the  archbifliop*s  eldeft  (on,  bad^ 
fome  time  after  his  father's  deiith,  applied  to  fbe  truBeet 
of  hit  options,  for  fome  favour  in  them  to  Mr.  Veoner. 
And  rtow,  upon  this  vacancy.  Dr.  Chapman  told  Mr, 
Venner  that  he  had  long  intended  to  ferve  him,  and  that 
an  option,  the  precentoilhip  and  canonry  refidentiary  of 
Lincoln,  was  at  that  time  vacant,  by  which  he  might 
be  benefited  or  ferved ;  and  afked  him,  whether  as  the 
canonry  itfelf  would  not  perhaps  fuit  him,  he  could  not 
like  or  be  fati^fied  with  Dr.  Chapman's  living  of  Mer* 
fham,  which  he  knew  was  commodious  to  his  other 
living.  To  this  Mr.  Venner  immediately  aflented.  And 
the  bifhop  having,  as  aforefaid,  fignified  to  Dr.  Chapman, 
that  it  was  ncccfl'ary  for  him  to  make  a  prefentation.  Dr. 
Chapman  did  execute  a  prefentation  of  the  faid  Mr.  Vem- 
iicr  to  the  prcccnfoifhip.  And  thereupon  Mr.  Venner 
fi.ned  a  cctiticate  to  the  biOiop,  that  Dr.  Chapman  had 
cffcred  to  him  the  faid  precentor  (hip,  but  that  he  chofe  in 
lieu  thereof,  znd  m  tlie  way  of  exchange,  certain  other 
prefern'.en:  no;e  fu liable  to  him,  then  in  the  pofieffion  of 
the  fj;d  Dr.  Chapman  ;  humbly  requefting,  that  the 
bi(hop»  in'.S  sd  of  himfelf,  would  be  plcafed  to  admit  Dr. 
Chapm.in  to  the  prcccntorftip. 

In  the  mean  time.  Dr.  Richardfon  filed  his  bill 
againft  the  fevcral  parties,  to  wi(.  Dr.  Chapman,  Mr. 
Venner,  Dr.  Tunftail,  Mr.  Hall,  Dr.  Potter,  Dr.  Tan- 
ner, Dr.  Milles,  Dr.  Sayer,  and  the  biOiop  of.  Lincoln  ; 
charging  the  fcveral  matters  before  ftated,  and  that  the 
firll  and  principal  view  of  Dr.  Chapman  was,  to  obtain 
the  preceiuurfliip  to  himfelf,  without  rcfigning  aoy  ^re- 
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fetment  $  and  when  he  found  a  difficulty  in  to  doing,  he 
then  ficfi  refolved  to  make  ufe  of  Venner,  by  way  of  ex- 
change ci  ocher  preferment  of  lefs  value ;  that  all  the 
perfeos  particularly  named  in  the  archbi(hop's  will,  had 
c^hor  from  the  archbifhop  in  his  life  time,  or  iince  his 
death  by  dieaos  of  his  options,  received  fome  benefit  or 
jlfcfbrment,  except  him  the  faid  Dr.  Richardfon,  who 
bad*,  Gncc  the  archbifllop's  death,  altered  his  printed 
accouDC  of  the  life  of  archbifhop  Tenifon,  agreeably  to 
the  intimation  given  him  by  the  archbifhop  in  his  will : 
fend  all  the  defendants,  except  the  bifhop  of  Lincoln^ 
wew  re<|uired  to  fet  forth,  whether  they  claimed  to  be 
prefeoted  to  the  faid  precentorfhip  of  Lincoln  :  and  it 
was  prayed,  that  the  faid  bifhop  of  Lincoln  might  be  re« 
firained  by  injundion,  from  doing  any  ad  for  the  indue* 
tion,  inftailation,  or  cflablifbrnent  either  of  Venner  or 
Chapman,  .or  any  other  pcrfon  to  the  precentorfhip,  till 
the  matter  fliould  be  determined. 

To  which  bill  che  feveral  defendants  put  in  their  an* 
faren.  And  Chapman  and  Venner  by  their  anfwers  in- 
fiftcd,  that  Venner  was  prefented  for  his  own  benefit  and 
advantage,  and  without  any  agreement  or  promife  what- 
fbcvar  for  an  exchange,  but  Chapman  by  his  anfwet 
admitted,  that  hp  had  for  twelve  months  then  lafl  pafl 
and  upwards,  had  within  himfelf  an  intention  of  making 
an  exchange  with  Venner  for  the  faid  option,  in  cafe  Ven* 
ner,  after  his  being  admitted,  Ihould  be  willing  to  make 
fuch  exchange;  and  believed  that  the  faid  Venner  had 
becn^  and  fhould  in  fuch  cafe  be  willing,  to  make  fuch 
cachanfie  with  him  the  faid  Chapman ;  but  that  he  was 
not  molutely  determined  within  himfelf,  and  therefore 
CDold  not  fet  forth,  in  cafe  the  faid  Venner  fhould  be 
admitted  to  the  vacant  option,  and  fliould  offer  to  ex- 
cbaiue  with  him  for  any  preferment  of  his,  whether  he 
the  &6  Chapman  fhould  or  fhould  not  comply  with  fuch 
offers  aod  therefore  did  not  know,  nor  could  form  any 
belief,  whether  fuch  their  intention  was  at  an  end. — Ana 
the  Ciid  defendant  Venner  by  his  anfwer  faid,  that  in  cafe 
be  bad  been  indudled  into  and  in  the  pofTcfSon  of  the  faid 
vacant  option,  upon  the  prefcntation  made  by  Chapman^ 
without  any  obflru£lion  or  impediment  attending  the 
ftme;  he  the  faid  defenditnt  Venner,  after  fuch  indu^lionn 
Ihould  have  been  willing,  and  did  within  himfelf  intend'^ 
IP  exchange  the  fame  with  the  defendant  Chapman,  for 
^  living  of  Mcrfliam,  or  fome  other  preferment  in  the 
fpfisBoa  of  him  the  faid  Chapman,  in  cafe  Chapman 
would  have  confentcd  thereto:  and  faid,  that  he  was,  2% 
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the  time  of  putting  in  his  anfwer,  inclined  to  bdicfet  ^^^ 
he  (ball  and  doth  intend,  after  his  being  inducted  into  and 
in  pofleffion  of  the  option,  to  exchange  the  fame  witb  the 
defendant  Chapman  for  his  living  of  Merfhaifiy  lo  cilib 
the  defendant  Chapman  would  confent  ihereto.-^Aod  the 
defendants  Dr.  Potter,  Dr.  Sajer,  Dr.  Tanner,  tod  Dr* 
MilleS)  by  their  anfwers  renounced  and  refigned  ill  riglit 
or  claim  of  being  nominated  or  prefented  to  the  fatd  pe* 
teniorfhip.  And  Dr.  Tanner  and  Dr.  Millcs  faid^  tbcj 
were  the  more  wilUngly  induced  to  relinquifli  all  rMit 
or  claim  thereto,  in  order  to  open  the  way  to  the  plalntifl^ 
whom  they  knew  to  be  a  pcrfon  very  much  refpeded  by 
the.  late  archbilhop  Potter  In  his  life  time.— -The  defen- 
dants Tunftall  and  Hall  by  their  anfwers  iniifted  on  a 
prior  right  to  the  plainti£Ei;  under  the  tnift  of  the  irch« 
bifliop*s  options,  being  named  next  after  his  fon  and  font 
In  law.  But  not  appearing  to  the  appeal  afterwards,  chef 
telinqnifhed  thereby  their  claim*— The  bifliop  bj  his  istf* 
fwer  (aid,  that  he  was  willing  to  be  reftrained  aa  aforefiudi 
until  the  right  Ihould  be  determined. 

After  a  full  hearing  of  the  ciiufe  before  the  lord  keeper, 
the  17th,  19th,  20th,  and  aift  days  of  November 
1759;  his  lordibip,  after  dating  the  cafe,  delivered  hil 
opinion  to  the  following  efied :  **  The  arguing  of  tUi 
taufe  hath  taken  up  much  time^  but  the  merits  of  it  lie 
in  a  fmall  compafs.  The  whole  qdeftion  is  reducibk  to 
this  fingle  confideration,  whether  the  archbiflx>p  baa  or 
has  not  given  his  options,  with  any  imperative  words, 
whereby  a  right  is  derived  to  any  of  the  perfons  named  in 
his  will.     This  is  a  particular  kind  of  truft,  in  which 

f^reat  latitude  is  left  to  the  judgment  of  the  tfuftees.  It 
s  difficult  to  fay,  whether  any  of  the  perfons  named  vrere 
entitled  or  riot  to  any  of  thefe  options  ^'irr/  remiJiali.  Yet 
I  have  no  doubt  to  fay,  this  court  would  not  have  fuflfered 
Dr.  Chapman  to  have  abufed  his  truft,  by  taking  any  thing 
to  himfeif.  Nay,  I  wiN  go  farther,  and  fay,  that  if  here 
was  fufficient  proof,  that  the  defendant  Chapman  had 
made  a  bargain  with  Mr.  Venner  for  prefenting  him  to 
his  option,  I  would  fet  afide  fuch  prefentation  with  indig* 
nation.  I  own  there  is  ftrong  foundation  of  fufpicion 
and  jealoufy,  that  fuch  was  the  original  of  Venner'a  merit 
with  Chapman :  But  then  it  is  expreGly  denied  both  by 
Dr.  Chapman  and  Mr.  Venner,  in  their  anfwers  to  the  bill, 
that  there  was  any  agreement  between  them  at  the  time 
of  Chapman's  prefentation  of  Mr,  Venner;  but  that  it 
was  merely  a  tranfaflion  to  ferve  Mr.  Venner,  And  I 
muft  give  credit  10  thefc  anfwers  upon  oath,  whatever 

may 


« 
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may  be  .my  (bTpicioDs  to  the  contrary.    For  it  would  be 
daoEierous,  if  this  court  was  to  make  its  decrees  on  jea* 
loulm  and  furpicionSf  and  not  on  fafts.     It  is  plain,  the 
defendant  Chapman  meant  to  take  this  option  at  firft  to 
Mmleif }   but.  when  that  was  checked   by  the  bi/hop  of 
Linodn,  then  the  evidence  is,  that  Chapman  prefented 
Venner  without  any  agreement  between  them  for  that 
purpole.     This  truft,  in  my  opinion,  is  only  a  perfonal 
confidence,  or  jus  prtcarium^  according   to  lord  Bacon's 
difliaftioD  and  definition:  And  in  the  Roman  law,  the 
jUii  ammijkm  was  precarious,  fo  late  as  till  Auguftus'a 
lime.    By  the  rules  of  this  court,  a  requeft  in  a  will  at 
this  day  is  imperative  :  but  then  there  ought  to  be  a  parti* 
cular  perfon  named  and  pointed  out,  who  is  to  rake  the 
benefit.    As  to  thefe  options  themfelves,  the  archbifliop's 
right  to  them  is  not  a  right  of  property,  but  of  preroga- 
tive ;  and  in  their  very  nature  they  partake  of  a  truft,  to 
be  difpofed  of  for  publick  utility.     In  my  opinion,  the 
archbiihop  has  communicated  his  right  to  his  executors, 
as  freely  as  be  would  have  excrcifcd  it  himfelf ;  directing 
Aem  at  the  fame  time  to  have  a  regard  to  thofe  he  him- 
Celf  had  a  regard  to.     But  fuppofing  the  defendant  Ven- 
•er  CD  be  excluded  from   his   precentorfhip,    who   muft 
cUt  court  honour  with  this  preferment  ?      There  are  a 
mioiber  of  perfons  named  in  the  archbiOiop's  will :  It 
would  be  impoflible  for  this  court,  to  take  the  perfonal 
aerica  of  each  of  them  into  confideration,  as  the  arch- 
biftop  and  his  executors  might  do,  who  were  perfonally 
acquainted  with  them.     But  it  has  been  faid,  that  Venner 
will  lefign  in  favour  of  Dr.  Chapman  \   and  fo  by  that 
meana  be  will  obtain  this  preferment  at  laft  to  himfelf: 
But  this  cannot  be  done  without  the  intervention  of  the 
bUhop  of  LinccJo  ;  and  in  fuch  cafe  Dr.  Chapman  would 
ake  this  preferment  upon  the  bi(hop*s  prefentation  ^  whofe 
worth  and  honour  I  know  fo  well,    that  I  am  fure  he 
W^nld  give  no  countenance  to  any  tranfa^tion  that  was 
wioog.     Upon  the  whole  then,  the  archbilhop's  will  is 
seduced  to  a  dilemma,  which  neither  fide  contends  for : 
Firf^  If  It  is  to  be  taken  as  a  rogation  or  requeft  made  by 
the  archbi(bop,   then  I  fee  no  reafon    why  the  perfons 
aauwd  in  the  will  might  not  take  as  they  arc  named  in 
the  will  in  §rJini  and  In  fucceflion,  which  is  a  thing  I 
would  not  chufe  to  fay  fitting   in  this  cQurt,-*that  the 
Iraica  of  this  ccclefiaftical  prerogative,  trufted  to  the  arch- 
bWuip  himfelf  for  purpofes  of  publick  utility,  (honld  be 
dded  out  by  this  court  to  the  hufbands  of  his  daughters, 
'  R3  and 
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and  (mclling  rankly  of  marriage  brocage.  Then,  Seconci- 
ly,  I  muft  fay,  this  was  a  full  delegation  *of  the  arch- 
bifhop's  authority  to  his  executor>,  and  coDrequentfy  dir- 
cretionary.  In  my  opinion,  Mr.  Vcnner  is  thepropereft 
objeA  of  this  option.  Dr.  Tunfta  I,  as  hath  been  pro^bd, 
hath  a  proviiion  of  500/.  a  year;  Mr.  Hall  has  two 
livings;  Dr.  Richardfon  is  mafter  of  Cmanue!  college^ 
and  Mr.  Venner,  who  was  a  nephew  of  Mrs.  Potter's, 
and  adopted  by  the  archbifhop,  has  a  family  and  ico/.  a 
year."  And  the  bi'I  w^s  difmifled. 

But  on  appeal  to  the  houfe  "of  lords  b?  Dr.  Richardlbn, 
Mar.  22. 1760.  After  a  full  1)caring  of  three  davs.  the 
lords  ordered  fo  much  of  the  deace  as  was  complained  ct 
by  the  appellant  to  be  reverfed;  and  that  Dr.  Chapman 
ihoutd  prefent  Dr.  Richardfon  to  the  precentorfhip,  and 
pay  the  faid  Dr.  Richardfon^s  ^cfts  in  the  fjiJ  caufe  in  the 
court  of  chancery. 
2^^]^  6.  The  archbifliop  of  the  province  is  entitled  to  the 

feals  of  a  bifliop  deceafed.  And  this  is  no  more  than  a 
j\iSi  and  reaiunable  provifion  againft  their  being  ufed  to 
ill  purp.-^fes  by  executors,  or  others  j  to  prevent  .Wh:cbj| 
they  are  to  be  broken.     Gitf,  133. 

Fill.  OfJuffrcgcK  I:J!::^i. 

"WhitlTtrm:  ^*  ^"  forn.cr  times  n^^ry  b!?!n^p>  h^d  :!:eir  fuffragaas, 
l>yifuff;ii4n  who  wcrc  alfo  co.-.fecrittJ  d3i>:hcr  bifhrj*:  were.  Thcfe, 
l.iLop.  Jq  I  he  abfencc  of  the  L\lhyps  up-  r.  tn;buiTi»i>»  or  in  mul- 

tiplicity cf  bufuTtf?,  did  ruu,»ly  ihcir  ^.l^cci  in  matters  of 
orders,  but  not  cf  jurifoiclion.  l>.ey  uc:c  ancienily  call- 
ed ibsr£::/::fif  or  birhups  of  tKc  *;..«;•;,  by  way  of  dif- 
tuicticn  from  the  proper  bilh^ps  of  tnc  *.7>  or  ke.  They 
were  alio  called  fubfidiary  bii.io-)  ,  or  b\thi>^.s  jh^agan 
{{rc:r.fujfra^tiriy  to  hc*p  cr  afufiji  and  were  litjur  bifl]ops» 
ccr.rccrateJ  by  the  archbiihop  of  the  province,  to  execute 
Tjch  power  and  authority,  and  lo  ri.ceiie  i'uch  profits,  as 
iKe.e  liir^iseJ  in  their  comniiffions  by  the  bi(bops  or  dioce- 
iins  wr.ofc  fuFragans  they  were.  G9J.  30.  Gii/i  134, 
n'c:J^  b.  X.  c.  3. 

Alfr,  in  a  Icfs  proper  fenfe,  all  the  pro.  ircial  bifliops, 

with  rcfpecl  to  the  archbifhop,  are  fonaiinie^  called  hit 

lulFrajar.s. 

Sc«icf  :'.f.;;ga.i       2.  By  the  26  H,  8.  c.  1 4.     Fifcfmuch  ai  719  prevfjhn  bi" 

biibops.  theriQ  hath  bun  riacU  f^r  fuffiragans^  ivhLh  kavi  ban  accmU 

tz'::d  U  if  bad  within  tbU  rgalm^  [qt  ibg  imtc  Jpttdy  aiai'- 

rJJtrafi^ 


mifboi^si*^  t^ 


mfir0ii§n  rf  thi  facramenxt  and  0tber  gnd  wMtfwmt  and  J^- 
v$9^  tbiHgi  tmd  iaudaUe  tertmonies^  U  ihi  incrtaft  rf  Gtdts 
i$Mur^  andf^r  the  commodity  cf  g$od  and  devout  people^  it  is 
tmaBtd,  that  the  towns  of^  fhecford,  Ipfwich,  Colchefter, 
Dover,  .  GuiUbrd,  Southamptoiiy  Taunton,  ShaftflMtry, 
Mohonr  Marlborough,  Bedford,  Lcicefier,  Glocefter, 
Shrewsbury,  Brjftow,  Pcnreth,  Bridgwater,  Nottingham* 
Grabtlum,  Hull,  Huntii^don,  Cambridge,  ^iii/ /&r /au/ffi 
i(^  Pcretn,  and  Berwick,  iScGermaina  i/i  Cornwal,  and 
mJfiiofVJx^tj/hall  ki  tgAen  and  auipud  for  fees  ofhijbops 
f4^ugatts.     f.  I. 

Forafmuib  as  no  provifion  hiiborto  batb  beon  nuuU]  That 
ji,  by  a&  of  parliament ;  as  had  been  for  archbifiiopt  and 
hiftops  by  the  25  H.  8.  c.  20. 

-  initf  Mi;w  #/"  Thetford,  i^c]  The  fttflTragans  have  their 
fees  in  towns  -,  and  not  in  cities,  as  the  bifliops  in  £ng«- 
liAd  have. 

3.  And  iVory  anhhijbop  and  UJhop^  bsing  dijpofed  to  bave  NominttMa  of 
any/nffralantfliail  nana  two  bont/l  and  difcrtot  fpiritual  per^^  a  AiflfragM  hi- 
ySw,  toing  kamod  and  of  good  convtrfation^  and  prtfont  them    ^ 

0  thi  iing^  by  unfiling  under  their  feals^  making  bumble  re^ 
pieft  io  bis  majejiy^  to  give  to  one  [tub  of  the /aid  twj  perfons 
aijkall  pleafe  bis  majefty^  fuih  title  name  ftile  and  dignity  of 
Hfi^  of  fucb  of  the  feet  above  fpecified^  at  he  Jball  think  moj^ 
anvonient.  ^nd  the  king^  upon  fuch  prefentation^  Jball  hive 
pmuer  to  give  him  the  ftile  title  and  name  of  a  bijbop  of  fuch 
of  the  fees  aforefaidy  as  he  Jball  think  convenient  \  Jo  it  bo 
within  the  province  whereof  the  bi/hop  that  doth  name  him  is^ 
Jmd  bo  ft>all  be  called  bijhop  Jujj'ragan  of  the  Janu  fu. 
26 H.  8.  c.  14.  f.  I,  2. 

:  Of  fuch  of  the  fees  aforejaid  as  beJhaU  think  cotruenient] 
As  there  are  not  fees  for  fufFragans  appointed  in  every 
dJooefCf  fo  neither  U  the  king  ooiigcd  to  give  the  fuffra- 
gm  a  tide  within  the  dioceie  of  the  bifhop  who  doth  re*> 
^^nipeiid  him  ;  but  he  may  (without  regard  to  the  diocefe 
^kerein  they  are  to  officiate)  give  theni  any  of  the  titles 
ascBCiooed  in*  this  a£t :  neverthckfs,  generally,  the  (itla 
kavc  beep'  given  within  the  diocefes  they  were  to  ai&ft  in. 
GMf.  1 34. 

4.  And  afUr  fiub  titloj  flile^  and  name  fo  gtvtn^  the  king  MaadKe  for 
PaUptHfient  bim  by  bis  letters,  patents  under  the  great  Jeal^  to  confeoation. 
t^eoffibifif^fp  of  the  province  J  requiring  bim  toconjecrate  the 

jfiid  pi^fon^  and  to  give  bim  fuch  other  bemdiffions  and  oera^ 
mmioo^  aits  the  degree  and  office  of  a  bijhop  Juffragan  Jhali  be 

nmiku:  26  H.  it»  c.  14.  f.  3, 


and  (jmclling  raokly  of  marriage  brocage.  Then,  Second- 
ly, I  mud  fay,  this  was  a  full  delegation  "of  the  arch- 
bifliop*s  authority  to  his  executors^  and  conrequentfy  dif- 
cretionary.  In  my  opinion,  Mr.  Yenner  is  the  propefeft' 
objeft  of'^this  option.  Dr.  TAnfta'I,  as  hach  been  provbd^ 
bath  a  provifion  of  500/.  a  year;  Mr.  Hall  has  twci 
livings;  Dr.  Richardfon  is  mailer  ot  Emanuel  toltegej^ 
and  Mr.  Venner,  who  wai  a  nephew  of  Mrs.  Potter's, 
and  adopted  by  the  archbifhop,  has  a  fahiily  and  ico/i  a 
year.".  And  the  bill  wjs  difmifled. 

But  on  appeal  to  the  houfe 'of  lords  l>y  Dr:  Riehatdfon^ 
Mar.  22.1760.  After  a  full  ilearjng  of  three  days,  the 
lords  ordered  fo  much  of  the  decree  as  was  cbroplained  of 
by  the  appellant  to  be  reverfed;  and  that  Dr.  Chapman 
ftould  prefent  Dr.  Richardfon  to  the  precenr'orfhip,  and 
pay  the  faid  Dr.  Richardfon*8  tofis  in  the  Ciid  caufe  in  the 
court  of  chancery, 
g^^j^  6.  The  archbiOiop  of  the  province  is  entitled  to  the; 

ftals  of  a  bifliop  deceafed.  And  this  is  no  more  than  a 
j^ift  and  rcafonable  provifion  againft  their  being  ufed  to 
HI  purpofes  by  executors,  or  others  i  to  prevent  WKJCl^ 
they  arc  to  be  broken.     Gibf,  133. 

Fill.  Offuffragan  lifljcpi. 

■ 

whatlsmeint  ^*  ^"  former  tlmcs  many  bi/liops  had  their  fuffraganst 
byafuffragan  who  wcre  alfo  confccrated  another  bifhopi  were.  7'hefe, 
liihop,  ]ii  the  abfence  of  the  biihops  upon  cmbafiies,  or  in  mul- 

tiplicity of  bufincfs,  did  ruf;i)ly  ihcir  places  in  matters  of 
orders,  but  not  of  jurifdiflion.  l^hcy  v^crc  anciently  call- 
ed chorepifcopi^  or  bifliops  of  the  coum/y^  by  way  of  dif- 
lindiion  from  the  proper  bilhops  of  the  city  or  fee.  They 
were  alfo  called  fubfidiary  biihop'^,  or  bifliops  fuffragan 
(hon^  fuffragarl^  to  help  or  affift);  and  were  titular  bi(hops» 
confccrated  by  the  archbifliop  of  the  province,  to  execute 
fuch  power  and  authority,  and  to  receive  fuch  profits^  as 
were  limited  in  their  commiflions  by  the  bithops  or  dioce- 
fans  whofc  fufFragans  they  wcre.  God,  30.  Gibf.  134, 
Ifcod^^  b.  I.  c,  3. 

Alfc,  in  a  lefs  proper  fcnfe,  all  the  pro^inciAl  bifliops^ 

with  rcfpefl  to  the  archbifhop,  are  fomctimes  called  hit 

fulFragans. 

Scciof  fvif/ngan      2-  ^7  ^^^  ^6  H,  8.  c.  14.     Forafmuch  as  no  provifion  hi" 

biHiops,  thorto  hath  bten  made  fur  fuffragans^  which  havo  bun  actnf% 

torntd  to  be  had  within  thif  r^alm^  for  the  tmr$  ffady  aim^ 

nijlradi^ 


3iibm*^  ^ 


nifir0iUM  •f  $bi  Jkcramems  an4  9thtr  gnd  wMefimt  and  de^ 
vmf  fhif^i  imd  UudaUi  tertmonies^  U  tht  increafe  pf  Gmfs 
btmur^  andfpr  the  commodity  cf  g$od  and  devout  ptopU^  it  is 
gmBgdjbat  the  towns  ^  Thecford,  Ipfwich,  Colchefter, 
JDovcr,  .  GuiUord,  Spuchampton,  Taunton,  Shaftfbary. 
Mohan,  Marlborougb,  Bedford,  Lcicefler,  Glocefter, 
Shrcwibury,  Briftow,  Pcnreth,  Bridgwater,  Nottingham^ 
Grantlum,  Hull,  Huntii^dony  Cuskhsx^ge^  and  thi  tmvns 
rf^f^t^kf.and  Berwick,  iScGermaina  i/i  Cornwal,  mid 
the  iJUofV^xghtj/hall  ki  token  and  acuptedfer  fees  ofbijbeps 
pej^^ufk.     f.  I. 

Ferafmncb  as  no  provifion  hitherto  bath  keen  made]  That 
ja»  by  ad  of  parliament ;  as  had  been  for  archbifliopfl  and 
hifliopa  by  the  25  H.  8.  c,  20. 

-  initf  Mi;w  #/"  rhetford,  i^c]  The  fttfFragans  have  their 
feet  in  towns  i  and  not  in  cities,  as  the  bifliops  in  £ng«- 
land  have. 

3.  And  every  arihbijbop  and  H/hop^  being  dijpofed  to  have  Nomimtioa  of 
OH^  /nffragan^fiaU  name  twj  bon^  and  difcreet  fpiritual  per^  >  fuflfragM  kU 
ySlf,  being  learned  and  of  good  convtrfation^  and  prefent  tbesn  ^* 
ta  the  king  J  by  writing  under  their  feals^  making  bumble  r^- 
puft  to  bis  majeflyy  to  give  to  one  fucb  of  the  f aid  tW9  perfons 
asJhaUpliafe  bis  majefty^  fmh  title  name  ftile  and  dignity  of 
ijfiaf  of  fuch  of  the  fees  above  fpecified^  as  be  fbail  tbink  mojf 
eonvenientn     And  the  king^  upon  fuch  prefentation^  fball  hive 
power  to  give  him  the  Jiile  title  and  name  of  a  bifbop  of  fuch 
of  the  fees  aforefaidj  as  he  fhatl  tliink  convenient  \  fo  it  bo 
wuiibin  the  province  whereof  t'^e  bi/Ijop  that  dtth  name  him  is» 
Jmi  be  fball  be   called  bifbop  fuff'ragan  of  the  fame  fu» 
26  H.  8.  c.  14.  f.  I,  2. 

Of  fttcb  of  the  fees  aforefaid  as  befhall  think  convenient^ 
As  there  are  not  fees  for  fuffragans  appointed  in  every 
dliooefCf  To  neither  it  the  king  ojiigtd  to  give  the  fu/Fra- 
ffgi  a  tide  within  the  diocei'e  of  the  bifbop  who  doth  re^ 
Moupeiid  him ;  but  he  may  (without  regard  to  the  diocefe 
wkcrcki  they  are  to  officiate)  give  them  any  of  the  titles 
PMBliooed  in*  this  a£t :  nevertheicfs,  generally,  the  (itla 
kavc  been'  given  within  the  diocefet  they  were  to  ai&ft  in. 

-4*  And  afUrfiub  titloj  fiili^  and  name  fo  given^  the  king  MandKe  for 
fiaUpa^t  him  by  bis  letters,  patents  under  the  great  fealy   to  confecration. 
^  ^ffibififJp  of  the  province  J  requiring  iim  toxonfecrate  the 
Jftid  faifon^  and  to  give  bimfucb  other  bentdi^ons  and  oero" 
memoes  as  to  the  degree  and  office  of  a  bifbop  fuffragan  fhall  be 

nmku'  26  H.  8.  c.  14.  U  3^ 
.  R4  To 
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7#  tbi  mrebUjl§p  9/  thf  frnrina'}  By  the  canon  law,  the 

confecrauon  was  to  be  by   the  bifliop^  affified  by  tmo 

oeigbbouring  biihops.     Gihf  135. 

CoafecntioB  of      5*  And  tbi  bi/bif  tb^t  finiU  mminitu  tbe  fiffrt^mt^  «r  tbt 

a  MSrapa  U-  fi^^Mi  bimftif  tbat  Jball  h$  iMmnati^  fiaU  pr§vuU  iwtm 

^^  ii/ba^  «r  /yffrsgam  to  ttmfecraie  bim  witb  tbi  anbU/hif^ 

smlfiaii  bittr  tbiir  rt^fmahie  tifii^     26  H.  8.  c.  14  f.  7. 

And  tbi  mrihbijhof  baving  m  Uwful  impedmemi^JkoM  CM- 
fecrati  fucb  juffragmt^  witbm  tbne  montbs  tu»t  sflir  A§ia^ 
ten  paitntsjhill  comt  t§  bis  bands,     f  5. 
Bi<  power.  6.   And  the  perjcnfi  ccr.lecraud^  fliatl  buve  fmb  cwpmf} 

fiUkr  GUtbirity  and  nputatiin^  ewarmng  the  exHutiim  iffisA 
ammiffisn  ss  by  any  if  tbi  jiid  arMififps  or  bifikfs  mibm 
tbiir  aioceje  Jkall  hi  gtvtn  to  tbe  fmiu  f%ffnogans^  as  ii  Jmfftm* 
gans  cf  tbis  nalm  birttifin  hetb  ban  tijed  and  a€€mfi9med» 
2,6  H.  8.  c.  14.  f.  4. 

HtTitofore  hath  ban  itftd  cn.i  cciuflomei]  There  is  no 
doubt,  but  the  per  fens  received  to  be  Aifiragan  bi(hopi  in 
England,  before  the  making  of  this  ad,  were*  coiifiii^d 
to  the  exercife  of  fuch  powers  only«  at  they  had  comttM* 
iion  for  from  time  to  time;  fuppofing  the  proper  bifhdp 
not  to  be  wholly  difabled  by  infirmities  of  body  or  mini} 
and  therefore  the  limiting  them  to  focb  commilioos 
here,  was  only  a  continuance  of  them  in  their  fomrr 
fiate.     Gibf.  135. 

And  their  cfficc  ufually  was,  to  confirm,  ordain,  de» 
dicate  churches,  and  the  like ;  that  is.  to  execure  tbofe 
things  which  pertain  to  the  epifctopal  ^a  :  as  to  jari/^ 
di^iin,  and  tempsrabies^  tbefe  (in  cafe  of  the  infirmioes 
of  a  bifliop  in  body  or  mind)  were  put  under  the  ma- 
nagement of  a  aadjutir^  conflituted  by  the  archbiflM>p. 
Gibf.  134. 

And  by  the  faid  flatute  of  the  26  //.  8.  r.  14.  it  ia 
provided,  that  m  fuch  jnffrogan  Jball  take  amy  prefits  af  tka 
fiacis  and  ftes  wberef  tbey  jball  he  named^  mr  lave  or  1^ 
atiy  jurifdi^iin  er  ept/eepai  autberity  Ufisbin  the  faid  ftes^  m 
uritbin  any  diecefi  er  piate,  but  inly  fmb  p^ifitt  juriJdiGii 
and  authority  as  Jball  be  iieinftd  and  iinutid  t§  ibim  by 
arebbijhcp  er  hijhep  witbm  their  diocefe  te  whom  tbey  ^aU 
bi  juffiogans^  hy  cemm'»fficn  under  tbeirfeah  \  mod  iwry  aereh^ 
bijbip  and  b'Jbop  fer  their  iwn  particular  aiecifi^  tstay  gwa 
fucb  cemmijfiin  te  fucb  fnffragan  as  batb  been  atemfismad^ 
or  as  Jbaii  by  tbem  be  tkongbt  nquifite  reafemaUe  ied  ttm^ 
vinient:  and  n9  juffrogan  Jball  afe  any  jurifdiGsem  ar^ 
dinafy^  er  epi/ccpal  pawer^  itber^fif  wtr  Ungtr  tistn  ii^ 

JbaU 
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Jball  hi  Smiiid  Ij  Jucb  commiffivn ;  $n  pain  %f  a  pramuntre. 
••  6. 

7«  And  /£#  nfidtn^t  of  him  that  Jhall  hi  fuffragan  ivtr  tbi  Hit  icA^ms. 
di§€iji  wbiTi  bejball  havi  commijjkn^  Jball  Jjirvi  bim  f§r  bis 
refiinni  as fiiffeiiHtly  as  i/ht  were  refident  tip$ft  any  otbtr  bis 
himpti.     s6  H.  8.  c.  14.  f.  7. 

8«  AnA  fitcbjyffragan  ixitdfing  tbtfaii  offia  hy  hub  am*  May  hoU  tw« 
miffitn  as  afvnfaii^  fir  the  bttter  maintenana  of  bts  dignity^  Una^ 
may  baevi  SttMS  biaifus  ivitb  cun.     26  H.  8..  c,  14.  4*.  S. 

9.  Suflragaos  have  been  now  difufed  for  many  years  s  $00^10, 4ilL 
and  indeed  they  are  not  now  fo  neceffiiry,  at  they  were  ofM. 
in  the  times  of  popery;  the  bifliops  then  having  much 
more  employment,  in  the  matter  of  benedi£tions,  oonfe- 
cratioifs,  and  the  like :  nevcrthclefs,  fufiragans  may  ftiU 
be  of  great  ufe,  efpecially  fometimes  in  the  article  of 
confirmation  ;  where  the  dioccfcs  are  very  large,  and  the 
diocefan  perhaps  very  infirm. 

In  king  Charles  the  Tecond's  declaration  touching  ecclc- 
fiaftical  affairs;  inomediately  before  his  reftorationi  one 
bead  is  as  follows:— —Becaufe  the  diocefes,  efpecially 
fcoic  of  tbeiDt  are  thought  to  be  gf  too  large  extent ;  we 
win  appoint  fpch  number  of  fuffragan  bilhops  in  every 
diocefe,  as  (hall  be  fufficient  for  the  due  paformancc  of 
iheir  work.    Gihf.  1 34. 

IX.  Of  coadjutors. 

It  wu  an  ancient  cufiom  in  the  church,  that  when  % 
bilhop  grew  very  aged,  or  other  wife  unfit,  to  difcharge 
the  cpifcopal  office,  a  coadjutor  was  taken  by  him  or  given 
to  hims  at  firft^  in  order  to  fucceed  him,  but  in  later 
times  only  to  be  an  affifiant  during  life;  in  matters  chiefly 
of  jurifdifiion,  as  in  collating  to  benefices,  granting  in«> 
flplBCions,  difpenfations,  and  the  like :  and  in  this  cafe 
it  was  pot  neceflary  that  fuch  coadjutor  Oiould  be  epif« 
oafMlIy  ordained.  But  the  duties  merely  epi(i:opal,  m 
iha  CDofirrring  orders,  confirmation,  and  confecrationa  of 
divcn  kinds,   were  in  fuch  cafe  committed  to  the  fuffra* 

Cbilbop,  as  hath  been  faid.  And  this  was  the  prance 
in  England  efpecially :  The  two  ends,  of  orders,  and 
of  j«riidi(9ioo  voluntary,  in  cafe  of  the  inability  of  a  bi- 
fliopv  were  anfwered  by  |wo  feveral  perfons ;  the  firft 
under  the  name  of  fuffragan,  and  the  fecond  under  the 
fiasDC  of  coadjutor.     GUf.  1 37. 

In  the  canon  law,  diredion  is  given  for  a  coadjutor  alfo 
m  an  agdUiacon  i  and  in  our  ecclefiaftical  records,  there 

arc 
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are  many  inflapces,  modern  as  welt  as  ancienti  of  coad- 
jutors given  to  other  di^^^icaries,  and  alfo  to  incumbentt 
«rf  benefices.    Gibj'.i^j.  {a) 

Blafphemy.    See  )drofancitef0» 

Bon  notabilia.     Sec  £ijItU0« 

Bond  of  refignacion.     See&tutonp^ 

^ooks  belonging  co  the  church.     See  Cguccj^ 

Books   belonging'  co   parochial   libraries.     See 

Hibrarp^ 
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JOOSCJGE  (perhaps  from  Bo jx:l,  to  feed]  reemethfo 
*^'  be  that  food  which  wood  and  trees  do  yit-ld  unto  cat- 
He>  as  of  the  leaves  and  croppings ;  and  herein  difierctb 
^nioi  pinnaie^  '  which  confifieth  of  the  fruit  of  fuch  trees, 
as  acorfti,  crabs,  or  mad :  which,  as  yielding  a  tithe,  aic 
treated  of  under  the  title  ^itl)C0* 

Boundaries  of  parifhes.     See  parillb« 
Brawling  in  the  church   or  church-yard.    See 


(a)  Innocent  III.  to  the  archbiHiop  of  Aries ;  "  You  hate 
Bated  to  me  that  the  bifhop  of  Orange  having  laboured  under 
a  fevere  and  incurable  difeafe  for  nearly  four  yearsj  fo  that  ha 
Mnnot  by  any  means  difcharge  his  paHoral  duty,  the  prince 
of  the  country,  and  the  inhabitants  of  the  cicy,  have  unremit- 
tingly requeded  you  as  their  metropolitan  to  take  their  ctfe 
into  confideracioD  ;  bat  fince  you  cannot,  and  indeed  ought 
not  lo  compel  him  to  yield  up  his  charge,  and  inftead  of 
addlrg  to  his  afflidion,  ought  to  pity  his  miifortuDei;  for  ht 
was  a  good  man,  and  wholefomely  governed  ihe  church  con* 
muted  CO  him ;  we,  willing  to  provide  as  well  for  the  bifhop 
as  the  church,  decree,  that  ^ou  fhall  aiTociate  co  him  as  coad- 
jutor, a  provident  and  honed  man,  who  may  ac\  wiih  advan* 
tagc  boch  for  the  biOiop  and  the  people."    X  3.  6.  5.    See 

alfo  tit.  (Coai^}uto|. 
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I,  V^Y  the  4  i/ff.  /•  14*  When  letten  paienl0«  coiiim 
-"  monly  called  briefa^  (hall  be  iflued  out  of  cha#i<^ 

cerjy  copiei  thereof  to  the  number  required  hy  the  pe* 

titioners,  ^nd  no  more,  fhall  be  printed  by  the  printer  of 

die  queen,  her  heirs^  or  fucceflbrs,  at  the  ufaal  rates  km 

primiK. 
2t  The  printei  (hall  deliver  the  fame  to  fucb  peribnt 

onlv,  as  iball  hy  the  confentof  a  majority  of  the  petitioaert 

undertake  the  laying  or  difpofing  of  them. 

3.  The  undertaker  fhall  give  to  ihe  printer  a  receipt  for 
die  fame,  exprelBng  therein  the  number  qf  copies  j  which 
pinter  (hall  forthwith  deliver  the  recqp^  or  an  attefled 
copv  thereof,  to  the  regifier  of  the  court  of  chaoceryi  to 
&e  nied  there. 

4.  The  undertaker  (hall  next  cau(e  all  the  printed  co* 
pies  to  be  indorfed,  or  marked,  in  fome  convenient  p^rr^ 
with  the  nam^  of  one  tiuftce  (or  more),  vifriuen  with  hU 
own  hand,  and  the  time  of  fignmg. 

j.  And  he  (hall  alfo  caufe  them  to  be  (lamped  wiih  n 
proper  ftamp,  to  be  maHe  for  that  purpofe,  and  kept  by 
die  regifter  of  the  court  of  chancery.  And  if  any  perfiM 
flull  counterfeit  the  Itamp,  he  (hall  be  fct  in  the  pillory 
bi  an  hour. 

6.  Thia  done,  he  (hall  with  all  conveoieiu  fpeed  Ua^ 
or  deliver  them  to  the  churchwardens  or  chapel  wardens, 
lod  to  the  teachers  and  preachers  of  every  fcparate  congre^ 
gition,  and  to  any  perfon  who  hath  taught  or  pieache4 
moof  quakcrs. 

7.  Which  perfons,  immediately  after  receipt,  (hall  ia^. 
me  the  time  of  receiving,  and  fet  their  names. 

oL  Then   the  churchwardens  or  chapelwardens  (ball 
bibwith  deliver  them  to  the  minifter. 
-Oi  And  the  minifters,  on  receipt,  (hall  indorfe  the  time,. 
M  fet  their  names. 

k^.  Then  the  minifters  (and  teachers  refpe&ively)^  i4 
tVD  months  after  receipt,  (hall  on  fome  funday,  imroe- 
dhldy  before  fermon,  openly  read  or  caufe  them  to  be 
via  to  the  congregation. 

II.  Then  the  churchwardens  and  chapel  wardens  (aod 
lEacbers  and  others  to  whom  they  were  delivered)  (hall 
poUcA  the  money  that  (hall  be  freely  given,  either  in  the 
ifimblyi  or  by  going  from  houfe  to  .boufe,  as  the  bricfo 
re^ufre^ 

13  12.  Next} 
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12.  Next;  tlie  fum  cMleAed,  the  place  where,  and 
time  when,  fliall  be  indorfed  fairly  written  in  words  at 
length,  according  to  the  form  to  be  printed  on  the  back 
of  each  biieFy  and  figncd  by  the  minifier  and  churchwaf* 
dcm,  or  by  the  teacher  and  two  elden  or  two  other  fiib* 
ftantial  penons  of  fuch  feparaie  congregation. 

1 3.  Afterwards,  on  requcft  of  the  underuker  (or  other 
pmba  by  him  lawfaliy  authorized),  which  he  ia  reqnired 
to  nake  within  fix  months  after  the  briefs  were  Mt  deli- 
vered into  the  refpefiive  pariflies,  on  pain  of  20I.  to  be 
fBCOftied  by  afiion  at  law,— ^the  churcbwardcns  and 
teachers  (hal]  delirer  to  him  the  briefs  fo  indorfed,  and  the 
Biooey  thereon  coIle£led,  uking  his  receipt  for  the  tunc 
in  (me  book  to  be  kept  for  that  purpofe. 

14.  Every  miniftcr,  curare,  teacher,  preacher,  chorcb- 
warden,  chapdwarden,  and  quaker,  refuGng,  or  neglefi« 
ing  to  do  any  thing  above  required,  fliall  forfeit  20L  ;  to 
be  recovered  by  adion  of  debt,  bill,  plaint,  or  infbnnation. 

15.  And  fai  'every  parifli  or  chapelry,  and  fimarate 
congregation,  a  regifter  fliall  be  kept  by  the  nDuoifter  or 
teaser,  of  all  monies  colleAed  by  virtue  of  fuch  briela, 
sherein  alb  inferring  the  occafion  of  the  brief,  and  the 
time  when  collefled ;  to  which  all  perfons  at  all  times 
aiay  refort  without  fee. 

16.  And  the  undertaker  fliall  enter  in  a  book  the  num* 
ber  of  briefs ;  when  figned,  and  fent,  and  whither,  and 
when  received  back. 

17.  And  the  bficfs  fo  received  back  fliall  be  depofited 
by  him  with  the  regifter  of  the  court  of  chancery.  And 
if  the  whok  number  flial!  not  be  returned,  the  nnder- 
taker  for  every  one  not  returned  (through  default  of  him 
or  his  agents)  fliall  forfeit  ;ol. ;  unlefs  he  fliall  prove  that 
it  was  loft  or  deflroyed  by  inevitable  accident ;  and  fluU 
pay  the  money  collefied  thereon. 

18.  And  the  undertaker  in  two  months  after  he  has 
received  the  money,  and  after  notice  thereof  to  the  fuf- 
ferers,  (ball  account  before  a  mailer  in  chancery;  and 
fliall  be  allowed  all  juft  charges. 

19.  And  if  any  fliall  purchafe  or  farm  charity  money 
on  briefs  1  fuch  contra<St  fhall  be  vocJ,  and  the  purchalfer 
fliall  forfeit  500I.  to  be  recovered  by  adion  at  law;  the 
fame  to  be  applied  (as  alfo  the  other  penalties)  to  the  uie 
of  the  fufferers. 

The  ofual  charges  of  fuing  out  a  brief,  with  the  col- 
le£Kons  thereupou,  may  be  bed  underflood  from  an  in« 
ftance  given. 

For 
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For  te  ptfifli  church  of  Rjvenftonddc  in  the  covnty  of 

Wcftmorlaiui. 

I.    «.  d. 

liodgte  the  cmificitet         -^— -  076 

Fmtudfigning             ■  ■  '  ■  ■  tg^z 

Lcum  picent             »>  ■  21  18  s 

Printing  and  paper               ■      ■»*  16    o  o 

Teller  and  porter            ^i^-i— .  050 

BtMsping         ■    ■              ■ 1]  II  6   ' 

Copy  of  the  brief             —  050 

Portage  to  and  from  the  ftampers  050 

MattSt  &C.  for  packing         — — ^  040 

fSomge  to  the  wa»ons           — —  040 

Carriage  to  the  undertaker  at  Stafford  i  1 1  6 

Poftage  of  letters  and  certificate  048 

Qeriufees        — —          — ^  2    20 


I.    s.  d* 

Total  of  the  patent  charges     -*«     7^    3  6 

Salaijfor  9986  briefs  at  6d.  each        — ^       249  13  o 

iUdhioiial  falary  for  London  -^^^^  500 

The  whole  charges        — ««         330  16  6 

1.     s.  d. 
CoUified  on  9986  briefs        -*-         614  12 .9 

Charges        —  310  16  6 

Clear  collcAion        —  283  16  3 

Coiledions       -^     9986 
Blanks  —         503 

Total  Aomber  of  briefs     10489 


JMUERJ9  in  the  French  bruyen^  in  domefday-book 
r'  called  tnumaj  is  an  unprofitable  kind  of  ground, 
poc  wholly  barren ;  for  thereon  fheep  and  beafts  will 
and  fome  poor  people  apply  the  flags  and  turfs 
for  fewel.  And  this  kind  of  heath  ground  can- 
koi  without  great  fktU,  charge,  and  indufiry  be  converted 

1  to 
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10  tttlage;  ilo4  therfcfort  bjr  Ihf  ftti«te  of  dif  ifc  (af  3 
£^.6.  r.  13.  it  is  difqhttg^  ijhm  the  pajrroent  of  hay 
and  corn  tithet  for  feven  years  after  the  improvcmeiit. 
It  fendecb  a  flower  in.  autumn,  (ishen  att  oikeit:  tpenfel 
whkh  beet  do  eiiceedingly  covet.  Some  kfiit- mrm:  kkm 
of  wild  tamariik.  And  in  L4iicolalbire»  a  idigpiM  indk 
was  called  Titi^  inter  i^  bccaufc  it  waa  fMad  in  cte 
heath.  *     ^  r  .•  i* 

And  thii  is  no  other  than  what  in  the  aortheni.  fufM  dff 
England  is  called  iingt, 


Wlkatit!t» 


FtoMihrnent. 


lafantt* 


AcceflJiry. 


Navy, 


I.  THUGGERY  is  a  deceaable  and  abominable  fill, 
^  committed  by  carnal  knowledge  againft  cbe  1 

nance  of  the  creator  and  order  of  nature,  by  manfctod ^ 

mankind  or  with  brute  beaft,  or  by  womankind  with  bruts 
beaft.     3  Infi.  58* 

2.  By  the  25  H,  8.  c.  6.  Forafmuch  as  ther^  is  not 
yet  fufficient  and  condign  punifbment  appointed  hj  the 
laws  of  this  realm,  for  the  deteftable  and  abominable 
vice  of  buggery  committed  with  mankind  or  beaft ;  it  is 
ena£led,  that  the  fame  offence  (hall  be  felony  without 
benefit  of  clergy :  and  the  juftices  of  the  peace  ihall  have 
power  to  hear  and  determine  the  fame,  as  in  cafes  of  other 
felonies* 

3.  If  the  party  buggered  be  within  the  age  of  dis- 
cretion, it  is  no  felony  in  him,  but  in  the  agent  only. 

3  ^1/^'  59- 

4.  The  ftatute  making  it  felony  generally,  there  may 

be  acceflaries  both  before  and  after.     1  //.  H.  670. 

But  thofe  that  are  pre/ent^  aiding,  and  abetting,  are  all 
principals.     /^. 

And  although  none  of  the  principals  are  admitted  to 
their  clergy,  yet  acceflaries  both  before  and  after  are.  npt 
excluded  from  clergy,     JJ. 

5.  By  the  22  G.  2.  c.  33.  Jrt.  29.  If  any  perfon  in 
the  fleet  (hall  commit  the  unnatural  and  detefiable  fin 
of  buggery  or  fodomy  with  man  or  beaft;  he  (hall 
be  punifhed  with  death,  by  the  fentcnce  of  a  court 
martial. 

6.  la 


li^tniiil^  95s 


6.  In  the  ctfe  of  Higt^n  and  Ctppinger^  T.  ^  C.  where  PrdhiUdoo, 
Ae  defimmion,  for  which  fuit  wai  depending  in  the 
ifriiimtl  court,  was  buggerj,  and  prieyhibicion  prayed  | 
thit  totnt  granted  it,  by  reafen  fhat  the  ofience  wu 
made  felony:  and  there  being  no  faviiig  in  the  zEt  tot 
Che  ^rituaF  jurifdiftion,  the  fpiritual  court  could  not 
hare  cognizance  of  the  principal  ofFence,  nor  by  con* 
fequence  of  the  defamation  arrfing  froni  k.  jy%  jMis% 
320.    Gibf.  1080.  '' 


nULL,  bulh^  was  a  brief  or  mandate  of  the  pope  or 
-D  bifliop  of  Rome ;  fo  called  from  the  feal  of  kad,  or 
fixnttines  of  gold,  alBxed  to  it.  To  procure,  publiflit 
or  put  in  ure  any  of  thefe,  is  by  ad  of  parliament  mado 
higib  trcafon  {a). 


I 


!•  A  S  to  the  .original  of  burying  places,  many  writers  Original  of  bu« 

*^-  have  obLrvcd,  that  at  the  firft  eredion  Q£r/\H^^^^^ 
churches,  no  part  of  the  adjacent  ground  was  allotted  for 
iolerment  of  the  dead,  but  feme  place  for  this  purpofe  waa 
appointed  at  a  farther  diftance.  Efpecially  in  cities  and  / 
populous  towns,  where  agreeable  to  the  old  Roman  law 
of  the  twelve  tables,  the  place  of  inhumation  was  with* 
•ut  the  walls,  firft  indefinitively  by  the  way  fide,  then 
in  fome  peculiar  inclofure  affigned  to  that  ufe.  There-* 
fecc  the  Roman  pontifical,  amongft  other  inventions,  ia 


(«)  Bmllm  is  Ciid  by  fome  to  mean  a  little  bUdder,  whence 
it  was  applied  to  aoy  tumor,  as  the  bofs  of  a  nail  aod  a  but* 
lea  or  oraanent  to  unite  the  different  parts  of  a  nrment,  and 
Iheace  transferred  to  that  feal  which  was  affixed  in  a  fome- 
vlatfimilar  (hape  to  thefe  mandates  of  the  popes.  C#/.  Cam* 
ttfm  341.  Others  with  greater  probability  derive  the  worcl 
(m  the  Gresk  tv^n,  concilium.    Sfglm.  in  Vgrb^ 

in 
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in  thit  matter  €OB?i£M  of  error,  tfaat  h  makct  pe^  VUt^ 
cellut  under  the  tyrant  Maxeotius  appoint  twciH|*fiye 
churches  in  Rome  lo  bory  martyrs  in ;  .when  at  that  time 
Uw&  and  cuftoms  did  forbid  all  burial  within  the  cin^« 
ilence  the  Auguftine  monaflcry  waa  biuh  withooc  me 
walls  of  Canterbury  (as  Etheibert  and  Aoguftino  in  bodi 
their  charters  intiiiiate)  that  it  might  be  a  dormitory  to  dtem 
and  their  fucceflbrs  the  kings  and  archbifliopa  for  ever. 
iThis  pradice  of  remoter  burials  continued  to  the  ags  of 
Gregory  the  great,  when  the.  monks  and  priefts  b^A* 
ning  to  offer  tor  fouls  departed,  procured  leave  for  their 
greater  eafe  and  profit,  that  a  liberty  of  fepulture  might 
be  in  churches,  or  in  places  adjoining  to  them.  This 
cenary  reafon  feems  to  be  acknowledged  by  pope  Gi 
bimfelf,  whilft  he  allows,  that  when  the  parties  d< 
are  not  burthened  with  heavy  fins,  it  may  then  be  a 
to  them  to  be  buried  in  churches,  bccaufie  their  fricodt 
and  relations  as  often  as  they  come  to  thefe  facred  placet^ 
fieeing  their  graves,  may  remembef  theniy  and  praf  to 
God  for  them.  Aftei  this,  Cuthbert  archbiihop  of  Gan* 
terbury  brought  over  from  Rome  this  pradice  into  Eng« 
land  about  the  year  750,  from  which  time  they  date  the 
original  of  churchyards  in  this  ifland.  This  was  m  fuffi* 
dent  argument  of  the  learned  Sir  Henry  Spelman,  M 
prove  an  infcription  at  Glaftenbury  to  be  a  later  fornryt 
becaufe  it  pretends  dcminus  gccUfiam  ipfam  cum  €cemttm§ 
didicaraU  whereas  there  was  no  coemitery  in  England 
till  above  700  years  after  the  date  of  that  fidion.  The 
pradices  of  burying  within  the  churches,  did  indeed  (though 
more  rarely)  obtain  before  the  ufe  of  churchyardsj  bat 
was  by  authority  reftrained  when  churchyards  irere 
frequent  and  appropriated  to  that  ufe.  For  among  thofe 
canons  which  feem  to  have  been  made  before  Edward  the 
confefibr,  the  ninth  bears  this  title,  De  non  fipetieniB  in 
icclejnst  and  begins  with  a  confeffion  that  fuch  a  cuftom 
had  prevailed,  bdt  muft  be  now  refornied,  and  no  fuch 
liberty  allowed  for  the  future)  unlefs  the  perfon  be  a 
prieft  or  fome  holy  man,  who  by  the  merits  of  his  paft  ■ 
life  might  deferve  fuch  a  peculiar  favour.  However,  at 
the  firft  it  was  the  nave  or  body  of  the  church,  that  was 
permitted  to  be  a  repofitory  of  the  dead,  and  chiefly  under 
arches  by  the  fide  of  the  walls.  Lan/ranc  archbiihop  of 
Canterbury  feems  to  have  been  the  frrfl  who  brought  up 
the  pradicc  of  vatflts  in  chancels,  and  under  the  very 
altars,  when  he  had  rebuilt  the  church  of  Canterbury^ 
about  the  year  1075%    Ken*  Par*  Jnt.  592,  593* 

1.  No 
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1.  No  perfon  may  be  buried  in  the  church,  or  in  any  Barylai  Sd  tht 
part  of  it,  without  the  confent  of  the  incumbent.    In  ^^^^^* 
fboie  of  the  foreign  canons,  it  is  faid,  without  confent  of 
biihop  and  incumbent  $  in  others^  without  confenc  of  bi- 
Ihop  §r  incumbent.    But  our  common  law  hath  siven 
tbif  privilege  to  the  parfon  only,  exclufive  of  the  biihop, 
in  a  refidution  in  the  cafe  of  Frmius  and  Liy^  H»  12  Jam 
(Crth  Jam  367.^  that  neither  the  ordinary  himrdf,  nor  the 
churchwardens,  can  grant  licence  of  burying  to  any  within 
thu  church,  but  the  parfon  only ;  becaufe  the  foil  and  free- 
hold of  the  church  it  only  in  the  parfon,  and  in  none 
other.    Which  right  of  giving  leave  will  appear  to  be* 
long  to  the  parfon,  not  as  hiving  the  freehold  (at  lead 
not  in  that  refped  alone),  but  in  his  general  capacity  of 
incumbent,   an^  as  the  perfon  whom  the  ecclefiaftical 
lawi  appointed  the  judge  of  the  fitnefs  or  unfitnefs  of 
chta  or  that  perfon,  to  have  the  favour  of  being  buried  in 
the  church.    For  anciently  (as  was  faid)  the  burying  not 
only  in  templet  and  churches,  but  even  in  cities,  was 
cxprefely  prohibited.    And  afterwards  when  the  burying 
in  churches  came  to  be  allowed  and  pradifed,  the  canon 
law  direAeth,    that  none  but  perfona  of  extraordinary 
aserit  fhall  be  buried  there;    of  which  merit  (and   by 
coofequence,  of  the  resfonablenefs  of  granting  or  deny- 
ing that  indulgence)  the  incumbent  was  in  rcafon  the 
Aoft  proper  judge,  and  was  accordingly  fo  conftituted  by 
the  laws'  of  the  church,  without  any  regard  to  the  com- 
awo  law  notion  of  the  freehnld's  being  in  him,  which  if 
it  proves  any  thing  in  the  prefent  cafe,  proves  too  much  ; 
Ikac  neither  without  the  like  leave,  may  they  bury  in  the 
chudiyard,  becaufe  the  freehold  of  that  is  alfo  declared  to 
be  in  him.    Gibf.  453. 

Upon  the  like  foundation  of  freehold,  the  common  law 
hath  one  exception  to  this  neceflity  of  the  leave  of  the 
parfen  :  namely,  where  a  burying  place  within  the  church 
ia  prefcribed  for  as  belonging  ro  a  manor  houfe,  the  firee- 
hold  of  which  they  fay  is  in  the  owner  of  that  houfe,  and 
that  by  confequence  he  bath  a  good  aAion  at  law,  if  he  is 
kindred  to  bury  there.     Gikf.  453. 

Yet  neverthelcfs,  the  churchwardens  alfo  by  cuftom  may 
have  a  fiee  for  every  burial  within  the  church  ;  by  reafon 
Ae  parilh  ia  at  the  charge  of  repairing  the  floor.  Watf.  c.  39. 
out  there  is  good  reafon,  that  any  parifliioner,  at  his 
difcretioo,  fliall  not  have  the  liberty  of  burying  there : 
elpccially  upon  account  of  the  health  of  the  inhabitants 
to  be  aflfemblcd  there  for  religious  worfhjp* 
Vol.  I.  S  3.  The 
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Euiy^ng-nrbe  ^  'fhc  r^ifoiigivrn  by  Gregory  the  great,  Ithy  it 
cbbicbjard,  ^^^  more  profitable  to  be  buried  within  the  precinfls  of 
the  church,  than  at  a  difiance,  was*  becaiife  their  neigh- 
bours as  often  as  they  come  to  thofe  facred  placet,  re* 
mrnibring  thofc  whofe  frpukhres^  they  behold,  doput 
forth  prayers  for  iht*m  unto  God.  Which  rtsaibn  was 
afterwards  transferred  into  ihe  body -of  the  canon  law. 
And  this  fuperihtion  of  pfaytng  for  the  dead,  icems  to 
have  been  the  true  original  of  churcbyaids,  as  ehcom« 
paffing,  or  av^joining  to  the  churrb.  Which  being  hid 
out  and  inclofed  for  the  common  burial  places  of  the  re- 
fpeclive.  paiiCJoners,  every  parifliioner  hath  artd  alwaya 
had  a  rrght  to  be  buried  in  them.     Gibjl  453.  (a) 

For  by  the  culloq^  of  England,  any  pcrfon  may  be 
hurird  In  the  churchyard  of  the  puiQi  where  he  dies^ 
vv'ithout  paying  any  thing  for  breaking  the  foiL     D^gt^ 

p.'i.  c.  12.  (if) 

j-Jut  Grd:i;ar|Iy  it  fecmcth,  that  a  perfon  may  not'be 
buried  in  (he  churchyard  of  another  patiih  tbm  Aat 
whricin  he  died,  at  leaft  without  the  confent  bf  the 
parifliioners  or  churcbwaidens,  whofe  parochial  ri^t  of 
burial  is  invaded  thereby,  and  perhaps  alfo  of  the  in^ 
cumbent  whofc  foil  is  broken :  as  in  the  ^fe  of  tke 
churchwardens  of  Harrow  on  ibo  HiUj  it  is  faidf  that 
upon  a  procefs  againft  them  feme  years  ago,  for  fofieriRg 
itrang^crs  to  be  buried  in  their  churchyard,  and  their  ap» 
pearing  and  confeiRng  the  charge,  they  were  admoniflicd 
by  the  ecclciuilica!  judge,  not  to  fufFcr  the  fame  for  the 
fj'urc. 

But  where  a  pariinioner  dieth  in  his  journey,  or  other- 
wife,  out  of  the  pariih,  perhaps  it  may  be  otherwife : 
>.s  it  Tccinciii  to  be,  where  there  is  a  family  vault  or  bury* 
'..V<^'  piace,  in  the  church,  or  chancel,  or  ile  thereof. 
w'.tibd  Ku-M  4.  By  the  civil  la.v,  dead  bodies  ought  not  to  be  hindred 
I.  uv  DC  ni.icrcJ  fiQ^^  burial  lor  debt,  as  vulgarly  fuppofed ;  which  feemed 
to  be  allowed  by  the  law  of  the  twelve  tables.  IVooi 
Civ.  L^  I43«  141.     2  Dmiat^  628.  {c) 

And 
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(.:;  Cor.cc:rr'£;  ciiLichyards  fee  tit.  (Cfcurcb.  V. 

[I ,   %':.\  i  f:e  ri;r.  be  due  by  prefcr;|»iiun,  or  ia 
tri'vin.      /'Vy.  infr:i,  9. 

U'i  N'l)  I  .w  ot  :rc  twelve  tsh!e5  hanc?e<'.  down  to  n?  allows 
a  (\c-\d  b(^'-'v  I-.'  be  arr*  il^d  for  ceh:,  although  a  f^mbui  lawbf 
ih:  .iiiid  ijb!c  gave  co  crcdiiorf,  accordi'^g  to  muft  inter  pre- 


And  Lindwood  fayt,  heretofore  the  Uw  nus,  that  tht 
•bitfiil  of  a  dead  .perfon  might  be  delayM  for  debt ;  but 

ten,  a  (iogular  power  of  cutting  into  pieces  the  body  of  a 
living  debtor,  who.  after  a  certain  procefs,  refofed  to  pay. 
Ob  tte  contrary,  the  tenth  table  prefcribes  imperatively  the 
▼arien  folemnittci  which  were  to  be  obferved  in  the  burial  df 
the  dead ;  and  a  law  of  the  Digeft  protects  from  eitation  ewa 
ferfoas  who  are  employed  in  performing  the  funeral  rices. 
J)f/«  a*  4-  2«     That  this,  however,  hid    been  attempted  in 
.laur  times,  probably  (to  ufe  the  exprefllon  of  lord  Mgn^AuM 
on  another  fubjedl*)    in  order   to  torture  the  compajjion  ^ 
Jrieuii^  is  apparent  from  the  refcript  of  the  emperor  Juflin, 
which  eoafls,  that*  obligations  entered  into  on  that  account 
ihall  be  void,  and  inflifts  a  penalty  On  thofe  who  exa<^  them. 
Cei,  9.  19.  6.  cum  Authen*  add  AW.  60.  (which   renders  the 
creditors  infamous),  with  the  Expofition  of  Cujacius.  torn,  3. 
Bot  Huber,  although  he  is  clear  that  a  dead  body  cannot  be 
ikept  from  burial,  thinks  that  creditors  may,  by  an  arreft,  pre- 
vmic  the  rclationa  of  the  deceafed  from  carrying  the  corps  to  a 
.diftast  family  monument.  Hia  worda  MTcHa^euus  nligio  tentt 
wijepmliuraimpediatur%  quo  minus  autemjt  coguati  alio  caJetvira 
irmufirre,m9numintifque  avitu  infer  re  velint  idarrefto  impeJiatar 
uihil ehftare  Hiiietur^^^mtque  nonft  aliquando.     P rah' SI  ad  P and. 
L{h.  2.  97/ .  2.  de  Arrefto  perfonali^  6.     The  funeril   or  Sir 
Barnard  Turner,  in  1784.,  proceeding  from  Lor  don  to  HerU 
fbidlhire,  was  faid   to  have  been  Hopped  by  an  arreil  of  his 
body,  fill  his  friends  entered  into  engagements  for  V\t  debt?. 
■Bat  whether  this  could  be  done  legally  may  well  be  duubted  ; 
■lor  that  fflch  an  arreft  cannot  be  made  on  mefnt  pr§ce/s  to 
CMipel  an  appearance,  is  clrar  from  the  nature  of  the  thing        , 
idcl^  and  from  the  flatute  of  Geo.  2.  quoted  by  our  author; 
.mI  .^at  a  dead  body  cannot  be  t^ken  in  execution  on  a 
emfims  ad Jatitfaeiendum  (hould  appear  from  this,   that  though 
the  ;writ  directs  the  iheriff  to  have  the  body  0/  the  d<btor  zx. 
Veftmiofier  on  the  day  of   the  return,   without  fpecUying 
''Wfa^tlier  he  be  dead  or  living,  yet  it  ftatrii  the  rrafon  to  be, 
inm^kr  te/atiify  the  plaintiff  far  hit  debt.     But,  by  the  d?a(h 
fSl.ihe  debtor,  all  his  property  is  veiled  in  othfrs,  namely, 
_Aia  heir  and  perfonal  reprefentatives ;  he  cannot,  therefore, 
ifiuury  the  creditor  out  of  his  property^  and  that  his  body 
jficT'death  can  be  no  fatisfa^lion,  feema  to  be  the  opinion  of 
ihe  Icgiflatnre  in  the  flat.  21  ja.  i.  c.  24.  which  provices,  th»( 
if  a  debtor  die  in  execution,  the  perfons  at  whofo  iuit  he 
pandji  charged  may  fue  out  new  executiun  pgai.ill  hij  lands 
aad  goods.     Extravagance,  however,  in  the  funeral  expcnccs 
MMf  amount  to  a  deva^ation  of  the  fubftancc  of  the  dcc^aT^d, 
*»iK  which  the  executors  or  admioiftrators  will  be  alone  anfwei- 
t  Bia.  Com.  508. 

•  OMf .  Rtp.  696. 
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this  was  tfcerwardi  tboliflied;  for  death  diflblveth  all 
things;  and  albeit  a  man  in  his  life-time  may  in  fome 
cafes  be  imprifoned  for  debt»  yet  his  dead  body  fliaU  not  be 
difturbed.     Lind,  278. 

And  this  feemeth  to  be  implied  in  the  ftatnte  of  the 
32  G.  2.  c.  28.  which  requires  the  bailiff  arrefiiog  anf 
perfon  f9r  debt,  not  to  carry  him  to  any  alehoufe  or  other 
fuch  place  without  his  free  confentt  and  requires  the 
bailiff  to  deliver  to  the  perfon  arretted,  a  copy  of  the 
claufes  in  the  faid  ad  relating  to  arrefts ;  and  many  other 
fuch  particulars :  none  of  which  are  in  any  refpeft  appli- 
cable to  a  dead  perfon. 

But  although  the  interment  of  a  dead  perfon  may  net  be 
kindred  for  debt,  yet  after  attainder  for  treafon  or  felonyt 
and  before  execution,  a  perfon,  though  in  fome  rcfpefls  ne 
is  faid  to  be  civiUiir  m§rtuus^  yet  is  liable  to  be  charged  at 
the  fuit  of  his  creditors.  As  was  the  cafe  of  JEtu^s  ASmc^ 
d§naU^  attainted  of  treafon  committed  by  him  in  the  jfcar 
1745.  Upon  which  occafion  Sir  Michael  Fffln  ohtmt^^ 
that  the  perfon  of  a  man  under  attainder  is  not  abfolotdy 
at  the  difpofal  of  the  crown.  It  is  fo  for  the  ends  of  pub- 
lick  jufiice,  but  for  no  other  purpofe.  The  king  may 
order  execution  to  be  done  upon  him  according  to  law, 
notwithftandine  he  may  be  charged  in  cuftody  at  the  fuit 
of  creditors.  But  till  execution  is  done,  his  creditors 
have  an  intereft  in  bis  perfon  for  fecuring  their  debts. 
And  he  bimfelf,  as  long  as  he  liveth,  is  under  the  protec- 
tion of  the  law.  To  kill  him  without  warrant  of  law  is 
murder;  for  which  the  murderer  is  liable  to  a  proiecu- 
tion  at  the  fuit  cf  the  crown,  and  likcwife  to  an  appeal 
at  the  fuit  of  the  widow.  For  though  his  heir  is  barred  by 
the  attainder,  which  corrupteth  his  blood,  and  dillblveth 
all  relations  grounded  on  confanguinity,  yet  the  relation 
grounded  on  the  matrimonial  contrail  continueth  till 
death.  And  if  a  perfon  under  an  attainder  be  beat  or  maim- 
ed, or  a  woman  in  the  like  circumftances  ravifhed,  they 
may,  after  a  pardon,  rraintain  an  aftion  .or  appeal,  as 
their  cafes  refpedlively  may  require.  And  though  before 
a  pardon,  they  are  difabled  to  fue  in  their  own  names, 
there  feems  to  be  no  doubt  but  ;hat  they  are  entitled  to 
profecutc,  according  to  the  nature  of  their  refpedive 
cafes,  in  the  name  of  the  king;  who  will  do  equal  right 
to  all  his  fubjefls.     Fofttr^s  Crmn  Law^  62. 

In  the  fame  year  1745^  a  remarkable  cafe  happened 
after  the  rebel  aflizes  ac  Carlifle,  where  fome  of  the  rebels 
died  after  their  attaindcr>   and   before  execution.     The 


a: 


Burial.  26  X 

qneftion  was.  Whether  they  (hould  be  admitted  to  chrif* 
tian  burial  ?  And  the  then  lord  bifliop  of  the  diocefe  re* 
cjuefled  the  opinion  of  a  very  learned  gentleman;  who 
made  the  following  remarks  and  extrads  for  his  lord(hip*a 
tonfideration : 

It  is  certain,  that  after  execution*  the  bodies  being  tt 
the  king's  difpolal,  are,  for  the  publick  example,  and  for 
the  greater  terror  unto  others,  never  admitted  to  chriftian 
burial ;  .and  this  feemeth  to  have  been  the  law  of  the 
church  of  England  from  two  ancient  canons,  by  the  for* 
mer  of  which  it  is  ordained  as  follows :  Ctnamimg  tbofe 
uh$  hf  anf  fault  infiiei  death  yfn  thimfihiS^  lit  tbire  bi  n§ 
emmmmwatiin  9 f  them  in  tht  ehlation^  as  Ukiwiji  fir  them 
wAi  arg  puni/bed  for  their  crimes  $  nor  Jball  their  cerpfes  ha 
emriid  rnnta  the  grave  with  pfalms.  By  the  latter         if  awf 
Jb^  v§luMtarily  kiU  himftlf  by  arms^  #r  by  any  inftigaticnif 
the  elivily  it  is  net  permitted  that  for  fucb  a  perfon  any  metf/is 
tifungj  nor  Jball  bis  body  be  pnt  into  the  ground  with  any 
fi^gimg  of  a  pfolm^  nor  Jball  he  be  buried  in  pure  fepulturtm 
Tbi  Jamg  Jball  be  done  to  bim^  who  for  bis  guilt  endetb  bis 
Sfe  by  torments  J  as  -a  thief  murderer^  and  betrayer  of  bit 
brd.     Canones  editi  fub  Edgaro  rege:  Wilk.  ConciL 
V.  I.  p.  12$.  23a.    Johnf.  A.  D.  740.  No.  96.  and 
4»  D.  963.   No.  24. 

But  before  execution,  the  cafe  feemeth  to  be  diflFerent. 
Mr.  Hawkins  fays,  that  judgment  in  high  treafon  is,  that 
he  O^all  be  carried  back  to  the  place  from  whence  ho 
came,  and  from  thence  be  drawn  to  the  place  of  execu* 
tkm,  and  be  there  hanged  by  the  neck,  and  cut  down 
dWe,  and  that  his  entrails  be  taken  out  and  burnt  before 
Us  face,  and  his  head  cut  ofF,  and  his  body  divided 
into  four  quarters  and  difpofed  of  at  the  binges  pleafurem 
%  Haw.  443. 

'And  lord  Coke  fays ;  Albeit  judgment  be  given  againft 
,a  aaan  in  cafe  of  treafon  or  felony,  yet  his  body  is  not 
fivfieiced  to  the  king,  but  until  execution  remaineth  his  own  ; 
aod  therefore  before  execution,  if  he  be  flain  without 
tothority  of  law,  his  wife  (hall  have  an  appeal ;  for  not* 
wkbftandiog  the  atuinder  he  remained  her  hufband.  3  Infl. 

So  if  a  man  commit  treafon,  and  after  judgment  be- 
come of  tton  fane  memory,  he  (hall  not  be  executed ;  for 
k  cannot  be  example  to  others.  3  Inft.  4. 
'  So  if  the  gaoler  keep  a  prifoner  more  ftraightly  than  he 
.^'^i^ht  of  right,  whereof  the  prifoner  dieth,  this  is  felony 
in  the  gaoler  by  4he  common  law  i  and  this  is  the  caufe, 

S  3  that 
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that  if  SI  prironor  die  in  prifoo,  the  coroner  ought  to  fit 
upon  him.     3  Infi.  9 1 . 

And  particularly  that  the  church  admitteth  fuchperfoos 
to  chriflian  burial,  fccmeth  fomewhat  evident,  in  that  (he 
admits  them  to  the  receiving  of  the  holy  coinmuoion^ 
and  other  ntes  of  the  church,  during  the  time  of  their 
condemnation,  and  approves  of  the  minifters  of  the  church 
ojf  England  attending  them  to  thelaft  extremity.  And 

tbefe  rebels  were  admitted  to  chriftian  burial. 
Bur)ingia  5*  By  the  30C.  2.>^.  I.  r.3.    For   the  encouragenent 

WMllcL.  of  the  woollen  manufadures,  and  prevention  of  the  ex- 

portation  of  money  for  the  importing  of  linen,  it  is  en« 
aAed,  that  no  corps  of  any  perfon  (hall  be  buried  in  mf 
fliirt  (hift  (heet  or  (hroud  or  any  thing  whatfoever  mada 
or  mingled  with  flax  hemp  iilk  hair  gold  or  Giver,  or  ia 
any  tkuS  or  thing,  other  than  what  is  made  of  ifacep't 
wool  only ;  on  pain  of  5 1.    /  3. 

And  all  perfonfr  in  holy  orders,  deans,  parbnt,  deaeoea^ 
vicars,  curates,  and  their  fubftitutes,  (ball  take  an  account 
and  keep  a  regifter  of  every  perfon  buried  within  their 
refpefiive  prcciads,  or  in  fuch  common  burial  places  a& 
their  refpcdive  parilhioners  are  ufually  buried  ^  and  ona 
of  ihe  reliiions  of  the  party  deceafed^  or  other  crediUt 
perfon,  (hall  within  eight  days  next  after  the  intermenly 
bring  an  affidavit  in  writing  under  the  hands  and  feals  of 
two  or  more  witnelles,  and  under  the  hand  of  the  magif- 
trate  or  officer  before  whom  the  fame  was  fworn  (for 
which  nothing  (hall  be  paid)  to  the  minifter  or  parfon, 
that  the  faid  perfon  was  not  put  in  wrapt  or  wound  up  or 
buried,  in  any  (hirt  (hift  (heet  or  (hroud,  made  or  mingled 
with  flax  hemp  flik  hair  gold  or  filver,  or  other  than  what 
is  made  of  fliecp's  wool  only ;  or  in  any  coffin  lined  or 
faced  with  any  cloth  (luiF  or  any  other  thing,  made  of 
mingled  with  flax  hemp  fillc  hair  gold  or  filver,  or  any 
other  material,  but  (beep's  wool  only:  And  if  no  relation 
of  the  party  buried  or  other  perfon  (ball  bring  an  affidavit 
as  aforefaid  to  the  parfon  or  minifler  within  the  time  afore* 
i^id,  then  the  gooJs  and  chattels  of  the  party  deceafed 
ihall  be  liable  to  the  faid  forfeiture  of  5  1.  to  be  let^ied  by 
way  of  dirtrefs  and  fjle  thereof,  by  warrant  of  the  chief 
oiagidrate  in  a  foivn  corporate,  or  any  juftice  of  the 
peace,  or  in  dsfault  thereof,  by  like  diflrefs  anJ  fale  of 
the  goods  it  the  perfon  in  whofe  houfc  the  party  died,  or 
of  any  that  hac*  a  hand  in  putting  fuch  perfon  into  any  (hirt 
ihlft  fhsic:  (hrouJ  or  coffin  contrary  to  this  a<^,  or  did  order 
Of  difpofc  ch?  doing  thereof  |  and  in  ca(e  fuch  perfon  were 

afervant. 
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tfcnrant*  and.cJied  in  the  family  of  his  mafler  or  midrefs, 
the.  farn^  (hali  be  levied  0.1  the  goods  of  furh  mailer  or 
ffiiftrers  ;  and  if  fuch  perfon  died  in  the  family  pf  his  fa- 
ther or  mother,  then  the  fame  to  be  levied  on  the  goods  of 
fuch  father  or  mother:  which  faid  forfeiture  fliall  be  levied 
paid  and  allowed  out  of  the  efiate  of  the  deceafed  perfon, 
before  any  ftatute  judgipent  debt  legacy  or  other  duty 
vhatfoever.    /  4, 

The  faid  affidavit  to  be  made  or  taken  before,  a  jufl ice  of 
the  peace,  or  mader  of.chancery,  mayor  or  otner  chief  of- 
ficer of  the  city  county  borough  corporation  or  market 
town,  where  the  party  was  buried  ;  who  (k^ll  adminliter 
the  faid  oath,  and  atteft  the  fame  under  their  hands  upon 
fuch  affidavit  gratis  :    And   if  no   fuch  affidavit  (ball  be 
brpught  to  the  minifter  where  the.  party  was  buried  within 
eight  days,   fuch  minifier  fball  fpnhwith  give  or  caufe 
Docjce  thereof  to  be  given  in  writing  iindjcr  his  h^nd,  to 
the  churchwardens  or  overfeers  of  the.  poor  of  fqch  pa* 
rifll ;  who  (hall  within  eight  days  after  fucb  notice,  re- 
pair CO  the  chief  magiftrace  in  a  town  corporjit^,  if  fuch 
P9rty  was  buried  there,  or  elfe  to  any  jnftice  of  the  peace, 
who  upon  the  certificate  thereof  froro  fucb  minifter,  (hall 
forthwith   grant  a  warrant    for    levying   the   forfeiture : 
balf  of  which  forfeitures  (hall   be^  to  the.  poor  of  thf 
pariih  where  the  party  (hall  be  buried,  and  half  to  him 
that  ihall  fue  for  the  fame ;  to  be  recovered  by  warrant  of 
the  chief  magiftrate  or  any  juftice  of  the  peace,   in  the 
citj!  town  corporate  or  coun:y  wher.e  fuch  party  was  bu* 
ijcii.    f  5. 

And  if  any  minifter  (hall  neglcS  to  give  notice  to  the 

churchwardens  or  overfeers  of  the  poor  as  aforefaid,  or 

not  give  unto  them  a  note  or  certificate  under  his  hand 

tcftifying  that  fuch  affidavit  and  certificate  was  not  brought 

to  him  within  the  time  limited  ;  or  if  the  churchwardens 

or  overfeers  of  the  poor  (hall  not  within  eight  days  after 

the.  receipt  of  fuch  certificate,   repair  to  fuch  chief  ma<- 

nftrate  or  juftice  of  the  peace  with  fuch  certificate,  and 

acw  the  (ame  to  him,  and  demand  his  warrant  thereupon 

for  levying  the  forfeiture ;  and  if  fuch  chief  magiftrate  or 

jaftioe  of  the  peace  (hall  negledl  his  duty  in  not  ifTuing 

liis  warrant  for  levying  the  fame:  he  (hall  forfeit  5  1.  to 

he  recovered  by  him  that  iball  fue,  with  full  cofts,  (o  as 

tkie  fuit  be  commenced  within  fix  months  ;  one  fourth  to 

the  king,  two  fourths  to  the  poor  of  the  parifh  where  the 

o%dder  (hall  dwell,  and  one  fourth  to  him  who  (hall  fue* 

S4  And 
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And  the  niniffer  of  every  parilh  (ball  keep  a  repflar« 
in  a  book  to  be  provided  at  the  charge  of  the  pariihy  uid 
oiake  a  true  entry  of  all  burials  within  his  parifli«  and  of 
all  affidavits  brought  to  him  as  aforefaid ;  and  where  do 
fuch  affidavit  (ball  be  brought  to  him  within  fuch  timey  be 
fluU  enter  a  memorial  thereof  in  the  faid  regiftry,  againft 
the  name  of  the  party  interred*  and  of  the  time  when  be 
notified  the  fame  to  the  churchwardens  or  overfeers  of  the 
poor.    /  7. 

And  when  the  overfeers  do  give  up  their  accounts  Co 
the  juftices,  they  (hall  give  an  account  of  the  name  and 
quality  of  every  perfoo  interred  within  the  pari&  firom  the 
time  of  their  former  account,  and  of  fuch  certificates  u 
came  to  their  hands  from  the  mioifter  of  the  faid  parifii, 
and  of  their  levying  the  penalties,  and  of  the  difpolal 
thereof;  on  pain  of  5 1,  by  warrant  of  difirefs  by  the  faid 
ju(tices  or  two  of  them  :  and  no  account  of  the  (aid  over- 
fters  of  the  poor  (hall  be  allowed,  until  they  (ball  therein 
account  for  the  burials  within  their  refpefilve  pari(hes  as  is 
before  direded,    /.  8. 

Provided,  that  no  penalty  (hall  be  incurred  by  reafon  cf 
any  peribn  that  died  of  the  plague.    /  9.      * 

And  by  the  32  C.  2*  c.  t.  Where  no  jnftice  of  tke 
peace  (ball  refide  or  be  to  be  found  in  any  pari(h  where  any 
perfon  (hall  be  interred  $  the  parfons  vicars  and  curates  in 
every  pari(h  or  chapel  of  eafe,  within  the  county  where 
any  party  (hall  be  interred  (except  only  the  parfoo  vicar 
and  curate  of  the  pari(b  or  chapel  of  eafe  where  the  party 
is  interred);  (hall  adminifler  the  faid  oaths  or  affidavits,  and 
atteft  the  fiime  under  their  hands  gratis.    /.  3* 


Form  of  the  aforefaid  affidavit. 

Weftmorland.  O  E  it  nmimbred^  that  on  tit  — —  iby  rf 

•*-^   ■  A.  W.  ef  yeomaaf  mU 

B.  W.  of  yioman^  tang  two  credihli  ptr/onSf  d$ 

maki  §atbj  Thai  A.  D.  latt  of  — —  in  tbg patijhof 
in  thi  county  aforefaidj  on  tbg  ■  day  ofthiipreftmt  mmA 

of  was  not  put  in^  wrapt  or  wound  up^   or  buried 

in  any  Jhirt^  fbift^  /batj  or  Jbroud^  made  mr  wdngUd  with 
fiax^  btmpy  JUkj  bair^  geJd^  or  filver^    or  otber  than  wbai 
is  made  ofjheep^s  wool  onfy^  or  in  any  coffin  lined  or  faced  wiib 
uny  clotb^  fluffs  or  any  otber  tbing  whatfoever  made  or  nungkd 

with 


%MJbu^ ,  itufpt  fiiit  bmft  goUf  trJlhtTf  «r  oy  ttbtr  ma- 


A.W. 
B.W. 


ttriuhttfiutp's  vm4  only. 

^fOifii  bif9ri  nti^  bit  fig  §ni  $fhi$  mojifi/s 
jtffiiiis  $f  thi  peaci  for  ihi  /aid  £$uHiy 
for,  vicar  $f'  ■  in  ihi  f aid  ccun^ 

/^,  thiTi  being  n$juftici  of  the  peaet  r/- 
^ing  ($r  U  hi  found)  in  thi  faid  pa^ 
rijb  jT— -]  tot  day  and  joar  abovo^ 
/•idi  J.  P. 


form  of  the  ininifter*s  notice  of  the  affidavit  not 

being  brought. 

C  To  the  churchwardens  and  overfeeri  of 
Wcfimorland.  \  the  poor  of  the  pariih  of  ■»  in  the 

^  faid  county. 

/A.  M.  minijiir  of  the  parijh  of    ■  aforifedd^  in  the 

iouniy  aforifaidy  do  binby  giviyou  notice^  that  on  the  ' 
day  y-      '■    the  body  of  A.  D.  was  burifd  within  thi  faid 
pnrijbf  and  that  no  porfon  wbatfoiver  hath  brought  to  me  any 
.  aSdmfit  pnrfnant  to  the  Jiatuti  made  for  burying  in  woollen^ 
Witmfi  my  handy  the  —  day  ofn       ■■ 

6.  Can.  68.  No  minifier  fball  refufe  or  delay^  to  bury  any  MIiMtr  Mtto 
itrpi  that  is  brought  to  the  church  or  churchyard  {cMveniont  ^^^  biMuU 
.warning  biing  given  him  tbireof  befon)  in  fuch  manmr  and 
form  as  is  prifcrjbed  in  the  book  of  common  prayer.  And  if  hi 
Jball  refufi  Jo  do,  oxcept  the  party  diaafed  win  denounced  iX" 
ammunicated  majori  ixcommunicatione^  for  fome  grievous  and 
noUriaus  crinuy  and  no  man  ab/o  to  te/lify  of  his  repentanci\  hi 
JhaUhifufpinded  by  the  bijh'>p  of  the  diocejefrom  his  minifiry^ 
if  ibifpace  of  three  nunths. 

•  Wan  dinounced  ixcommunicatid]  But  by  the  rubrick  be- 
Jbre  the  office  for  burial  of  the  dead,  the  faid  office  like- 
(wife  Ihall  not  be  ufed  for  any  chat  die  unbaptized,  or  that 
fenre  laid  violent  hands  upon  ihemfelves. 
*  Jhd  no  man  abif  to  tefiify  of  his  repentance']  But  where  ' 
Jbftctent  evidence'  did  appear  to  the  bifhop  of  fuch  per- 
touf*  repentance;  commiffions  have  been  granted,  both 
haSoae  and  fince  the  reformation,  not  only  to  bury  perfons 
\plio  did  excommunicate,  but  in  fome  cafes  to  abfolve 
||ieib|  in  order  to  chriftiaa  burial.    Gibf  450, 

Thert 
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There  were  anciently  other  caufcs  oFrefufal'of-bivM  ; 
particularly  of  hentUksy  againft  whom  there  was  an  eijpcctal 
provifiofi  in  the  canon  law,  that  if  they  continued  in 
their  herefy,  they  (hould  not  have  a  chrifli^  bitri^.;  gjF 
which  we  have  a  remarkable  inftance  a  little  bcJFore  the 
reformation  in  the  cafe  of  ore  Tracy,  who  w|8  pifb- 
lickly  accufed  in  convocation  of  having  exprefled  bercti- 
cal  tenets  in  his  will ;.  and  being  four\d  guilty^  a  cojon* 
miffion  was  ifiued  to  dig  up  his  body,  which  was  acqofd* 
ingly  done. 

Alfo  perfons  net  receiving  the  holy  facramtnt^  at  feaft  at 
Eafter^  were  excluded  from  chridian  burial  by  a  decree  of 
the  fourth  Lateran  council,  whi^h,  b^caqie  after wa/c||  a 
law  of  the  £ngli(h  church.  ^ 

In  like  manner,  perfons  killed  in  duels^  tilts,  or  tourna^ 
ments. 

But  at  this  day  it  feemeth,  that  thefe  prohibitions  arc 
reftrained  to  the  three  inftances  before- mentioned  ;  of -per* 
fon^  excommunicate,  unbaptized,  and  that  have  laid  vi*» 
lent  hands  upon  chemfelves. 

And  of  this  lad  fort  aie  to  be  underftood,  not  all  who 
have  procured  death  unto  themfelves,  but  who  have  done 
it  voluntarily,  and  confeqiently  have  died  in  the  commM^ 
fion  of  a  mortal  (in  ;  and  not  idiots,  lunaticks,  or  perlpna 
otherwife  of  infane  mind. 

The  fi.fl  ccclcfiaftical  r^ile  wh'ch  occurrcth  as  to  this 
matter,  is  ibc  34ih  canon  of  the  i\A\  council  of  B^afa^  in 
the  year  563  :  which  forbids  any  burial  Service  for  thofe, 
qui  videntutu  fili  ipfis  .nfsrunt  mortim.  But  in  Wi|kios'8 
Councils,  Vol  i.  p.  129.  the  fifth  chapter  of  the  2d 
book  of  the  PccnitC'itial  of  Egbert  archbifliop  of  >^ri, 
written  about  the  year  750  (which  chapter  is  plainly 
taken  from  the  -canon  of  Rraga)  adds  this  limitation.  If 
they  do  It  by  the  inJli^>Uio»  of  thi  drSiL  And  at  p.  232,  ihfe 
iifteenth  of  the  canons  pub!ifhed  in  king  Edgar's  time, 
about  the  year  960,  adds  a  further  limitation,  Ifthtyh  tt 
**  volunarily^  by  the  inJii^aio*i  of  the  devil,  Thefe  two 
authorities,  If'b^atley  on  the  common  prayer  quotes  frooi 
*JohnfGn%  co]*e£lion,  to  prove,  that  our  old  ecclefiaftical 
]aw^  m.ike  no  exception,  in  favour  of  thofe  who  killthem^ 
fclves  in  diflra«f^ion,  Bui  they  prove,  even  as  they  ftand 
in  *jihnfon^  that  fuch  were  not  comprehended  under  thofe 
laws.  And  accordingly,  the  Dccretum  of  Gratzan^  l^art 
^d,  Caof.  7.3.  Qjj.  5.  Cap.  12,  inferting  the  canon  of 
Braga,  zcc:  to  it  vslurjiirie.  And  the  note  there  is,  JunSp 
Ji  per  fU' .rJm:  tunc  non  imtulantur* 

Now 
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Now  we  fliould  not,  without  ncccffity,  underfbod  our 
own  rubrick  to  be  (o  much  fevercr,  than  the  preceding 
conftitutions,  as  to  place  m^d  people  in  the  fame  rank  ■ 
whh  excommunicate  and  unbaptized  pcrfons,  and  to 
puniCb  a  poor  creature  for  what  in  him  indeed  was  nq 
crime. 

The  proper  judges,  wHfther  perfons  who  died  by  their 
own  hands  were  out  of  their  fenfes  are,  doubtlejs,  the 
coroner's  jury  (a).  The  minif^er  of  the  parilh  h^th  no  au- 
thority to  be  prefcnt  at  viewing  the  body,  or  to  fqmnioa 
or  examine  witncfles.  And  therefore  he  is  neither  enti- 
tled, nor  able  to  judge  in  the  affiir ;  but  may  well  ac-> 
quiefce  in  the  publick  determination)  without  making  any 
private  inquiry.  Indeed,  were  he  to  make  one,  the  opi- 
nion which  he  might  form  fiom  thence,  could  ufually  be 
grounded  only  on  common  difcourfe  and  bare  aflenion. 
And  it  cannot  be  juflifiable  to  aA  upon  the/e,  in  contra-  \ 
didion  to  the  decifion  of  a  jury  after  hearing  witnifles 
open  oath.  And  though  there  may  be  reafon  to  fuppofe, 
that  the  coroner's  jury  are  frequently  favourable  iji  tbeir 
judgment,  in  confideration  of  the  circumftances  of  the 
deccafed's  family  with  refpedt  to  the  forfeiture;  and'tbeif 
fcrdifi  is  in  its  own  nature  traverfable  (If)  :  Yet  the  burial 
OMf  not  be  delayed,  until  that  matter  upon  trial  (ball 
finally  be  determined.  But  on  acquittal  of  the  crime  of 
Mf-murdcr  by  the  coroner's  jury,  the  body  in  t4)at  cafe 
not  being  demanded  by  the  law ;  it  feemeth  that  a  cler* 

Enao  may  and  ought  to  admit  that  body  to  chriftian 
iai. 
'    7.  By  the  rubrick;  The  priells  and  clerks  meeting  tbeotSceofboritU 
corps  at  the  entrance  of  the  churchyard,  and  going  before 
R  either  into  the  church,  or  towards  the  grave,  fbali  fay 
IS  it  theie  appointed. 

Bj  which  it  feemeth  to  be  difcretionary  in  the  minifter^ 
uliecher  the  corps  (hall  be  carried  into  the  church  or  not. 


^p»" 


bd  O'  '^  '^^  ^^^y  cannot  be  viewed,  the  jadices  in  felEoa 
^ajr  caqaire  of  the  felooy.  3  Inji.  55.  But  their  fiodiog  is 
HavM  fabfe. 

(A  The  inquifition  of  the  coroner,  upon  view  of  the  body^ 
it  aoc  triiverfable  by  the  executors  or  adminiftrators  of  the  de- 
Biiicd  ;  but  evideace  (ball  be  heard  by  him  to  prove  the  de- 
saM  am  compos,  which,  if  he  refufe,  the  inquifitioB  may  be 
|paA«]  by  the  King's  fiench,  wbp  $xt  the  fovereign  coioacr^. 
\f^SS^   1//.P.C.41S. 

^  And 


a68  »ttrtdl. 

I 

And  there  may  be  good  reafon  for  thii*  efpeciaUy  io  0&9 
of  iofeflion. 
Rioting  ttfo-        8*  Can.  67.  After  the  party's  death,  there  {hall  be  rung 
"^'^''*  no  more  but  one  (hort  peal,  and  one  before  the  burial,  and 

one  other  after  the  burial. 
fee  for  boriaU        9.  Langton.     ff^e  do  firmly  injotn^  that  burial Jbdll  m^  hi 
dinted  to  any  ine^  upon  the  account  $f  any  fum  of  numiy  :  h* 
cau/e  if  any  thing  bafh  been  aceuftomed  to  bo  given  bytbipiuu 
devotion  of  the  faithful^  we  will  thatjuftia  bi  dom  tbirn^m 
to  the  churchei  by  toe  ordinary  of  the  place  aftorwards. 
Shall  not  be  denied^  Or  delayed.     Lind.  278. 
Upon  the  account  of  any  fum  of  money"]  For  burial  ought 
not  to  be  fold :  but  albeit  the  clergy  may  not  demaad  any 
thing  for  burial,  yet  the  laity  may  be  compelled  to  ob* 
ierve  pious  and  laudable  cuftoms.     But  10  luch  cafe,  the 
clerk  mud  not  demand  any  thing  for  the  ground,  or  for 
•    the  office;  but  if  he  (badl  allege,  that  for  evciry  dead 
perfon  fo  much  hath  been  aceuftomed  to  be  given  to.  the 
minifter  or  to  the  church,  he  (hall  recover  it.     Umi. 
278. 

Hath  been  accujlomed  to  be  given]  That  is,  of  old,  and 
for  fo  long  time  as  will  create  a  prefcription,  although  at 
firft  given  voluntarily.  For  they  who  have  paid  fo  jom, 
are  prefumed  at  firft  to  have  bound  themfelvcs  voluataiOy 
thereunto.     Lind.  279.  {a) 

y.  15  Ja.  Topfal  znd  Ferrers.  Edward  Topfal,  clerk, 
parfon  of  St.  Botolph's  without  Alderfgate,  London,  and 
^e  churchwardens  of  the  fame,  libelled  in  the  eccldiafii- 
cal  court  againft  Sir  John  Ferrers,  and  alleged,  that  there 
was  a  cuftom  within  the  city  of  London,  and  efpecially 
within  that  parifh,  that  if  any  perfon  being  man  or  wo- 
man die  within  that  pari(b,  and  be  carried  out  of  the 
parifh  to  be  buried  elfewhere,  in  fuch  cafe  there  ought  to 
be  paid  to  the  parfon  of  this  parifh  if  he  or  (he  be  buried 
elfewhere  in  the  chancel  fo  much,  and  to  the  church- 
wardens fo  much,  being  the  fums  that  they  alleged  were 
by  cuftom  payable  unto  them,  for  fuch  as  were  buried  in 
their  own  chancel ;  and  then  alleging,  that  the  wife  of 
Sir  John  Ferrers  died  within  the  pariCb,  and  was  carried 
away  and  buried  in  the  chancel  of  another  church,  and 


(a)  Sir  Simon  Degge  fays,  that  the  aceuftomed  fee  to  the 
parfon  for  breaking  the  foil  in  the  charch-yard,  11  for  the 
moft  part  3s.  4d.  and  for  breaking  ike  i^oor  in  the  chancel 
6s.  8d.    F,  146. 
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fo  demanded  of  him  the  faid  fum.  Whereupon  for  Sir 
John  Ferren  a  prohibition  was  prayed,  and  upon  debate 
it  was  granted,  for  this  cuftom  is  agaioft  reafon,  that  he 
that  is  no  parifhioner,  but  may  pafs  through  the  parifh,  or 
lie  in  an  inn  for  that  night,  (hould  if  he  then  die  be  forced 
to  be  buried  there,  or  to  pay  as  if  he  were;  and  fo  upon 
the  matter  to  pay  twice  for  his  burial,    H§b.  175, 

But  Dr,  Gibfon  faith,  a  fee  for  burial  belongs  to  the 
minifter  of  the  parifli  in  whtth  the  party  deceafed  heard 
divine  fervice,  and  received  facraments,  wherefoever  the 
corps  be  buried.  And  this,  he  obferves,  is  agreeable  to 
the  rule  of  the  canon  law,  which  fays,  that  every  one, 
after  the  manner  of  the  patriarchs,  fliall  be  buried  in  the 
fepttkhre  of  his  fathers ;  neverthelefs,  that  if  any  one 
dcGrca  to  be  buried  elfewhere,  the  fame  ibail  not  be  hin* 
dred,  provided  that  the  accuftomed  fe^  be  paid  to  the  mi- 
nifier  of  the  pari(h  where  he  died,  or  at  leaft  a  third  part 
of  what  (hall  be  given  to  the  place  where  he  ihall  be 
buried.  For  the  underftanding  of  which  it  is  to  be  noted, 
that  anciently  all  perfons  in  their  wills^made  a  fpecial 
oblation  or  bequeft  to  the  church  at  which  they  were  to 
be  interred;  and  the  people  in  thofe  days  depending 
unch  upon  the  prayers  of  the  living  for  the  good  of  their 
fenls  after  death,  thofe  of  better  condition  coveted  often- 
times to  be  buried  in  religious  houfes,  with  a  view  to 
mater  affiftaoces  which  they  hoped  to  receive  from  the 
tolemn  and  conftant  devotions  there:  alfo,  where  the 
oblations  were  like  to  be  plentiful,  the  religious  were  led 
by  that  profped  to  defire  and  promote  it.  By  which 
means  parochial  minifters  would  have  been  deprived  of 
what  belonged  of  common  right  to  them,  and  to  no  other; 
if  the  laws  which  indulged  the  fuperftitious  conceit  of 
being  buried  in  religious  houfes,  had  not  at  the  fame  time 
provided  for  the  ancient  parochial  rights;  which  foma- 
times  was  the  third,  fometimes  the  fourth  part  (according 
to  the  cuftoms  of  difFerent  places)  of  what  was  given  to 
die  religious  houfes :  the  laws  probably  prefuming,  that 
the  oblations  to  thofe  houfes  would  be  much  larger,  than 
what  was  ufually  given  to  the  parochial  miniflers.     Gibf, 

And  this  was  called  the  canonical  portion ;  and  the 
oUation  grew  by  cuftom  into  a  fixed  right  of  the  parifh 
minifter.     And  hence  it  is,  that  in  difpenfations  for  bury- 

7  elfewhere,  refervations  have  been  made  of  the  rights 
thofe  churches  where  the  parties  die.     And  (to  take 

off  the  weight  in  fome  meafure  of  the  faid  cafe  of  Topfal 

and 
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and  Ferrers)  he-finth,  that  this  right  was  not  denied,. but 
feeiningly  acknowledged^  by  the  temporal  court  in  tte 
aforcfaid  cafe ;  where  the  fuic,  by  the  redor  and  cburcb- 
wardens  of  S(.  BotoIph*s  Alder fgbate,  wa&&r  the  cuftomarf 
fee  of  burying  in  the  chancel  there,  bec^tufe  the  perfon 
died  in  their  parifli,  and  was  buried  in  the  chancel  clf> 
where.  For  though  a  prohibinon  was  granted  bscaufe  the 
cuftom  was  unreafonable,  yet  that  unrcafonablenefs  (he 
fays)  was. grounded  upon  the  per  Ton  V  being  only  a  ftranger, 
and  happening  to  die  in  the  pariOi.  For  fo  the  report  it* 
felfexpreflfes  the  ground  of  the  prohibition.  *^  This  cuf- 
*'  torn  is  againft  renfon*  that  he  who  is  no  parifliiones, 
^«  hut  may  pais  through  the  parifli,  ior.  lie  io  an  inn  Cora 
**  night,  ihould  be  forced  to  he  buried  there,  or  pay  as 
*'  if  be  were."  Which  is  in  effefi  a  recognition  of -tbe 
light,  in  cafe  the  party  dcce»fed  hath  dwelling  in  the  pa- 
riQi,  and  is  a  parifliioner.  Gii/T  452.  [But  this  doth 
not  fo  well  comport  with  the  Jaft  words  of  the  recittd 
cafe,  which  fuppofcth  it  to  be  uiireafonable  for  a  man :» 
pay  twitr  for  his  burMl.] 

The  proporrhnn  of  fees  due  for  the  burial  of  perfaiiSi 
whether  to  the  incumbent  or  churchwardens,  whether  for 
.buryixig  in  or  out  of  the  purifh,  depends  upon  the  parti- 
cular ufage  and  cudum  of  each  pariih  refpe^ivcly.  For 
as  to  the  incumbent  for  burying,  tlie  foundation  of  the 
fee  was  voluntary,  dnJ  the  obligation  or  neceffity  of  pay- 
ing ^r  lies  i.om  cuflcm  ;  which  is  the  ground  of  what  ii 
.befurc  oblervcd  out  cf  Lindwood.  But  although  the  rule 
of  the  canon  l.iw  id,  that  in  cafe  of  denial  of  the  cuftomary 
fee,  jurcicc  is  to  be  done  tiy  the  ordinary  ;  and  though  the 
books  cf  the  common  law  allow  this  to  be,  in  its  natufe, 
a  mattrr  properly  of  f^/uicubl  cognizance,  yet  it  is  a  very 
.great  abatement,  from  that  allow«.ncc  that  the  ten^poral 
courts  refervc  to  thcmfclves  the  right  of  determining,  firft. 
Whether  there  is  fuch  a  cuftom,  in  cnfe  that  is  denied ; 
and,  fecor.dlv,  Wheiher  it  u  a  reafonable  cultom,  in  cafe 
the  cuftom  itfclf  is  acknowitJgeJ.  Upon  the  fir(l  of  thefe 
heads,  a  prohibition  was  granted,  in  the  cafe  X)f  j/ndrewi 
and  Sym/:n,  AL  27  6\  2.  in  which,  two  grounds  were 
l.iid  down  of  i;;nnting  prohibitions ;  for  dcfedt  of  jurifdic- 
tion,  bnd  U:i  defctSl  of  trial:  and  the  prohibition  granted 
on  tliis  occation  was  ranked  under  the  fecond  head,  and 
comparc^I  t)  ihc  cafe  of  a  modus  decimandi,  which  may 
be  demanded  in  tb.e  fpiritual  court,  but  if  the  cuftom  be 
denied,  a  prohibition  will  lie  ;  bccaul'c  thu  rule  of  pre- 
fciiption  h  di.icreiu  in  the  Ipiritual  court,  from  that  in  the 

4  temporal. 


tntiJlKMhl.  And  on  the  Ifketiennlt,  we  find  other  p'rohU 
btcidbsalfo  granted ;  as  where'the  ckarch  of  W^ftminfiery 
lor  borying  in  the  abbey,  demanded  fbh  and-the  cathedral 
of  Ynrk  •51.  over  and  above  the  connnon  fees.  Upon  the 
tecoffd  of  thefe  two  heiid»,  viz.  the  unreafonaUencfs  of  the 
coAoDi,  a  prohibition  was  granted  in  the  foremen tiohed 
cafe  of  Top/al  and  /Irrr/riy'Wbere  the  fame  fees  were  chimed 
bj'fhe  refiors  and  churchwardens  of  the  parifli '  out- of 
whii^h  the  corps  was  carried,  that  were  ofually  paid  the^e 
forthejplacein  which  the 'corps^fliould  be  buried  eifewfaerei 
Buttlioagh  fuch  demand  was  reckoned  a  hardibip  npon  a 
ftraiiger  or  traveller  who  ihoiild  happen' to  die  there;  no 
/aaltwas  found  with' the  rule  6r  proportion  of  the  fee,  Jo 
ctfs'the  party  deceafed  had  been  a  fixed  parilhibner.    Gikfi 

453.     a  A/*- 778.     jKih.s^S 

'fiut  here  it  is  to  be  obferved,  that  in  theforp^fngoTe 
of  Andrews  and  Symfon,  the  demand 'was  a  fee  of  four 
nobles  for  a  parifhioner,  and  of  foir  marks  for  a  firangei' : 
whicbi  proportion  and  diiFerence  were  not  excepted  agairrft 
k/tke  (lourt  as  unreafonable,  but  (as  hath  been  (aid)  tHe 
piobibition  virent  only  becaufe  the  cuftdm  was  denied. 
Btt/.45S. 

10.  -Fdneral  expences,  according  to  the  degree  arid  Funeral charfcn 
ity:of  the  deceafed,  are  to  be  allowed  of  the  goods  of 
A^deceaCedy  before  any  debt  or  duty  whatfbever.     3  Jn/i. 

ao2. 

I  !•  The  carcafe  that  is  buried  belongcth  to  no  one ;  SteaKng  Arovdir 
ht  h  fubjed  to  ecciefiaftical  cognizance;  if  abufcd  or 
tenoved.    -3  In/f.  203.  (^)    . 

And  a  corps^  once  buried,  cannot  be  taken  up,  or  re- 
moved, without  licence  from  the  ordinary.    •Gr/Vl  454. 

Thait'is,'to  be  buried  in  another  place,  or  the  iiko^ 
-but  in  the  cafe  of  a  violent  death,  the  coroner  may  take 
ipihe  body  for  his  inrpedtion,  if  it  is  interred  before  he 
xeiMf  taview  it. 

'In  the  lent  affizes  hoi  Jen  at  Lricefter,  11  fsf  12  Ja. 
the  cafe  was,  one  William  Huines  had  digged  up  the  fe- 
taAPgraves  of  three  men  and  one  woman  in  the  night. 


%  ym.  I.  r.  iz.  made  it  felony  to  fbal  deid  bodies  for  the 
pvrpofes  of  witchcraft,  but  is  rcrpeiled  by  g  G^o,  2,  c.  5. 

ani 


and  had  taken  their  winding  (heett  from  their  bodieff^ 

and  buried  them  again;  and  it  was  refolired  bjr  the  joftkta 

at  ferjeants-inn  in  fleet*ftreet,  that  the  property  of  the 

flieets  remained  the  owner's,  that  is,  in  him  who  had  the 

property  therein,  when  the  dead  body  was  wrapped  there-' 

widi ;  for  the  dead  body  is  not  capaUe  of  it ;  and  that  the 

taking  thereof  was  felony.     12  &.  1 13. 

Mbanaeatf*         ia«  Lord  Coii  fays,  concerning  the  building  or  crtStmg 

of  tombs.  fepolchreSy  or  monuments  for  the  deoeafcd,  in 

diurchy  chancely  common  chapel,  or  churchyard,  in  con* 

venient  manner,  it  is  lawful ;  for  it  is  the  laft  work  of  cha* 

rity  that  can  be  done  for  the  deceafed,  who  whilft  he  lived 

was  a  livdy  temple  of  the  Holy  Ghoft,- with  a  reverend  n^ 

g^d  and  chriftian  hope  of  a  joyful  refurredion.     And  tte 

defacing  of  them  is  punifliable  by  the  common  law ;  as  it 

appeareth  in  the  book  of  the  9  EJ,  4. 14*  (the  lady  iViAi% 

oife,  wife  of  Sir  Hueh  Wiche ;)  and  fo  it  wu  agreed  by 

the  whole  court,  M.  loja.  in  the  common  pleatf  be* 

tween  Cormn  and  Ppiu     And  for  the  defacing  thereof 

they  that  build  or  erefi  the  fame  (hall  have  the  aAion  d«* 

ring  their  lives  (as  the  Lady  Wiche  had  in  the  cafe  of  the 

9  Ed.  4.) ;  and  after  their  deceafes,  the  heir  of  the  deoeafed 

fliall  have  the  a£Hon.     But  the  building  or  ereAing  of  the 

fepulchre,  tomb,  or  other  monument,  ought  not  to  be  tD 

the  hindrance  of  the  celebration  of  divine  fervice.     3/1^* 

202. 

And  again,  he  fays,  if  a  nobleman,  knight,  efquire, 
or  other,  be  buried  in  a  church,  and  have  his  coat  arnnoor 
and  pennions  with  his  arms,  and  fuch  other  enfigns  of 
honour  as  belong  to  his  degree  or  order,  fet  up  inr  the 
church ;  or  if  a  grave  ftone  or  tomb  be  laid  or  made  for  a 
monument  of  him :  in  this  cafe,  although  the  freehold  of 
the  church  be  in  the  parfon,  and  that  thefe  be  annexed  to 
the  freehold  ;  yet  cannot  the  parfon  or  any  other  take  them 
or  deface  them,  but  he  is  fubje^  to  an  adion  to  the  heir 
and  his  heirs  in  the  honour  and  memory  of  whofe  anceftor 
they  were  fet  up.     i  Infl,  18. 

cut  Dr.  IVatfon  fays,  this  is  to  be  underftood  of  fuch 
monuments  only,  as  are  fet  up  in  the  iles  belonging  to 
particular  perfons ;  or  if  they  are  fet  up  in  any  other  part 
of  the  church,  he  fuppofeth  it  to  be  underftood,  that 
they  were  placed  there  with  the  incumbent's  confent* 
Watf.  c.  39. 

And  Dx. Gib/on  obferving  thereupon  faith  thus:  Momi- 
ments,  coat  armour,  and  other  entigns  of  honour^  fet  up 
in  memory  of  the  deceafcd,  may  not  be  removed  at  the 

13  pleafure 
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plcafure  of  the  ordinary  or  incumbent.  On  the  contrary, 
it  either  they  or  any  other  perfon  fhall  take  away  or  de- 
f;*ce  them,  the  perfon  who  fet  them  up  (hall  have  an  a6!iori 
agiinft  ihtiTi  during  his  life,  and  afier  his  death  the  heir 
of  the  deceafed  (hall  have  the  fame,  who  (as  they  fay)  is 
inheritable  to  arms  and  the  likf>  as  to  heir-loomt;  and  it 
avails  not,  that  th?y  are  annexed  to  the  freehold,  though 
that  is  in  the  parfon.  But  this,  he  fays  (as  he  conceiveth), 
is  to  be  underfiood  with  one  limitation,  If  they  were  firil 
fet  up  with  confent  of  the  ordinary ;  for  though  (as  my  lord 
Coke  fays)  tombs  fepulchres  or  monumfnts  may  be  erefied 
for  the  deceafed  in  church  or  chancel  in  convenient 
imanner,  the  ordinary  mud  be  aI!owed  the  proper  jud^e 
of  that  convem'ency ;  inafmuch  as  f'uch  ereding  (for  fo 
he  adds)  ought  not  to  be  to  the  hindrance  of  the  celebra- 
tion of  divine  fervice;  and  if  they  are  ereded  without 
coofent,  and  upon  inquiry  and  infpedion  be  found  to  the 
hindrance  of  divine  fervice,  it  will  not  (he  fuppofeth)  be 
denied,  that  in  fuch  cafe  the  ordinary  hath  fufficient  au-» 
thoriiy  to  decree  a  removal,  without  any  danger  of  an 
aAion  at  Uw.    Gibf  453,  454. 

Whether  a  fee  is  due  to  the  Incumbent  for  erefiing  a 
grave  ftone  or  monument  in  the  churchyard,  hath  been 
queftioned  by  fome;  and  no  cafe  hath  occurred  wherein 
thPfame  hach  received  a  judicial  determination.  It  feem- 
eth  to  be  an  argument  in  favour  of  the  incumbent,  that 
although  it  is  necelTary  to  bury  the  dead,  yet  it  is  not  necef- 
frrj  €0  ereA  monuments:  and  after  the  foil  hath  been 
broken  for  interring  the  dead,  the  grafs  will  grow  again, 
aod  continue  beneficial  to  the  incumbent;  but  after  the 
Crefiion  of  a  monument,  there  ceafeth  to  be  any  further 
produce  of  the  foil  in  that  place.  And  if  the  incumbent's 
lesve  is  nece(rary  for  the  ereding  a  monument,  it  feemeth 
dwc  he  raay  prefcribe  his  own  reafonable  terms ;  or  if  an 
•ocuftomed  fee  bath  been  paid,  that  fuch  cuftom  ought  to 
be  obferved* 

13.  By  the  3  J.  c.  5.  If  any  popifh  recufant,  man  or  PopIA  burial. 
Woman^  not  being  excommunicate,  fhall  be  buried  in  any 
pfike»  other  than  in  the  church  or  churchyard,  or  not  ac- 
cording to  the  eccIefialHcal  laws  of  this  realm  ;  the  execu- 
tonor  adminillrators  of  fuch  perfon  buried,  knowing  the 
faoTy  or  the  party  that  caufeth  him  to  be  fo  buried,  (hall 
Ibrfeit  20 1.  one-third  to  the  king,  one-third  to  him  that 
flttll  fue  in  any  of  the  king's  courts  of  record,  and  one« 
Afrd  to  the  po'jr  of  the  pari(Ii  where  fuch  perfon  died. 

Vol.  I.  T 
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Calendar.    See  llalettitar. 
Calumny.     (Oath  of.)     Sec  ©atfitf; 
Cambridge.    See  Collcscfl* 
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Canon* 

FOR  the  office  of  camns^   in  cathedral  or  colkgjutfc 
churches;  fee  3>ean0  aul)  CliaptdTST^ 


m    p»*« 


/^APA^  the  cope^  was  one  of  the  prie&*8  veRmenti;  Ik 
X   ^  called,  as  it  is  faid,  a  capundo^  becaufe  it  coiiC^iilil|& 
•rcovereth  him  all  over.     Lind.  252. 

Carthufians.     See  ipoiiaffericff^ 


Cafula. 

A^ASULAf  the  chefibiiy   was  a  garment  worn  \ff  lb» 
^  prieft,   next  under  the  cope ;   and  is  faid  to  hive  [ 


fb  called,  as  being  a  kind  of  coitagi  (as  it  were)  of  liBli( 
boufe^  covering  hiofi.     Lind,  252. 

•  t  H%  ■»■»   .1        ■       ■■  ■■■■■  iyi| 

Catcd^ifm^  :i 

1.  "DY  Can.  59.   Every  parfon  vicar  or  ciirali 

^  every  funday  and  holiday  before  eveniag  pii 
fiull  for  half  ati  hour  or  more,  examine  and  iainift 


ft 


1 
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youth  and  ignorant  perfohs  of  his  parifli,  in  (he  ten  com- 
mandments, the  articles  of  the  belief,  and  in  the  Lord's 
prayrr;  and  (ball  diligently  hear  inftrtifl  and  te'^ch  them 
the  catcchifm  fet  forth  in  the  book  of  common  prayer. 
And  all  fathers,  mothers,  maders,  and  miftrefles  (hall 
caufe  their  children,  feivants,  and  apprentices,  which 
have  not  learned  the  catechifm,  to  come  to  the  church  at 
ihc  tittle  appointed,  obediently  to  hcrar,  and  to  be  ordered 
by  the  minifter  until  they  have  learned  the  r..tme.  And  if 
any  miniftcr  neglc6l  his  duty  heicin,  let  him  be  fliarply 
reproved  upon  the  firll  complaint,  and  true  notice  thereof 
given  to  the  bifhop  or  ordinary  of  the  place.  If  after  fub- 
mitting  himfelf,  be  (hall  willingly  offend  therein  a;!ain  } 
let  him  be  fufpended.  If  fo  the  third  time,  there  being 
little  hope  that  he  will  be  therein  reformed  ;  then  excom- 
municated, aqd  fo  remain  until  he  be  reformed.  And 
'Kkewife  if  any  of  the  faid  fathers,  mothers,  maflers,  or 
miftreflcs,  children,  fervants,  or  apprentices,  (hall  negle£t 
their  duties,  as  the  one  fort  in  not  caufing  them  to  come, 
and  the  other  in  refufing  to  learn,  as  aforefaid  :  let  them 
be  fufpended  by  their  ordinaries  (if  they  be  not  children] » 
aod  if  they  fo  perfift  by  the  fpace  of  a  month,  then  let 
them  be  excommunicated. 

2.  And  by  the  rubrick :  The  curate  of  every  pjlrifh  (ball 
diligently  upon  fundays  and  holidays,  after  the  fecond 
kfloD  at  evening  prayer,  openly  in  the  church  inflruA 
and  examine  fo  many  children  of  his  parifh  fent  unto  him, 
as  he  (hall  think  convenient,  in  fome  part  of  the  cate- 
chifm. 

And  all  fathers  and  mothers,  mafiers  and  dames,  (ball 
caufe  their  ciiildren  fervants  and  apprentices  (which  have 
not  learned  their  catechifm)  to  come  to  the  church  at  the 
time  appointed,  and  obediently  to  hear,  and  be  ordered  by 
the  curate,  until  fuch  time  as  they  have  learned  all  that 
therein  is  appointed  for  them  to  learn. 

3.  That  part  of  the  church  catechifm  which  treats  of 
the  facraments,  is  not  in  the  2d  nor  6th  of  Ed,  6,  but  was 
added  in  the  beginning  of  the  reign  of  k'wg  yanies  the  firft, 
ppon  the  conference  at  Hampton  court,     (jib/,  375. 

4.  In  the  office  of  publick  baptifm;  the  minifter  di- 
jedeth  the  godfathers  and  ^^odmothers  to  take  care,  that 
the  .child  be  brought  to  the  bifhop  to  be  confirmed  by 
him,  fo  foon  as  he  or  (he  can  fay  the  creed,  the  Lo'd*3 
Ipraycr,  and  the  ten  commandments  in  the  vulgar  tongue, 
and  be  further  infiruAed  in  the  church  catechifm  fct  forth 
for  that  purpofe. 

T  2 


aT6 


1,   AFTER  the  c*MiTrr&-a  of  C  uffintiae  tke 
^^   pn^r,  £:xe  o  her  cc averts  ia  diofe  da'*f«  a'-'d  ia  the 


fetlovioz  tJTcs,  wo  were  ic^np  cr  -b<*iB  foveraon  md 
mohia^  tr^rled  grsat  and  lar^e  d^n«the  iaiidii  oo  chofe 
who  corve^ed  rhem,  a-^d  ih;r  S  li  oratories  or  places  of 
poblick  vorlh'p  ^re  :'.:d  ci  iiaTc  beco  built  opoo  tbofe 
hods  :  viuch  £7^  <xarorxs  «;^re  called  ijaMotmm^  fi^l 
tmhtJwi^j  tr  /gj.i ;  nom  liic  dcigt'a  cmiftanc  rc&dcsicv 
diercoA.     C-i.  34^7. 

z.  Tbe  dift:.'c£:on  between  cjiht^rjl,  igrnvt^fik^  and 


"-4[u^*iaf  ^*  *^'^  cbarch-s,    pe-rijps  mat  be  bcft  underwood,  firooi 
fry-y  '        the  d^fcripfrcn  ^:vni  bv  L:od*cod  ct  the  feveral  oaoMi  ; 


of  a  cathedral  chjrch;  a  cs^TfiU  in  rctped  rf  a  church 
of  rrgulars  ;  a  cs-'/^^^  in  refpcd  of  an  inferior  chuncb^ 
where  there  are  c^^fttd  togwtr.er  prr.~oei  liking  \m  coounoo* 

GttJ.   172. 
Ca :he£n I  J-  T h ey//;  sfbijlzts  :srh  ^ipilariy  U  iefixsJ  im/mtb  Umas 

^***r^  **  ^  **'J'  ^'  ^^  "^'^  ^*^  r^'-**^^'  Wh:n  this  was  made  a  rule 
of  the  church  bv  a  c^nor.  z\  tne  council  of  Sardica,  the 
CI1I7  defign  feems  to  have  been,  to  prevent  the  nccdkfii 

muInpHcaiicn  of  bilbop?   Lci;  in;irmucb  as  that  canoo^ 

defer. bing  ilich  a  fmi!  c  •;;,  l?  vvi:h!a  v*hich  a  biibop's 
fee  (hould  rot  be  c:^a-rihc_,  ca*!?  it  fjch  a  o»e  as  a  Gngle 
prcilyter  rr.i^'br  b;  umci-r-a  vr.  in  point  of  numbers. 
But  it  W2>  2i('rcrwarc3  ui.ctrf:  oJ  by  the  canon  law,  that 
of  what  ej-i'enr,  or  huv/  p-;:i\.us  loever,  the  diocefe  or 
juri:'d'.£lion  or  a  c  ili-ip  ip  _:*\:  h.-,  it  was  moft  agreeable  to 
the  epifcopa!  ligrut;,  to  i/icc  irc  Lc  or  cathedral  church 
in  fomc  larg^inJ  co.  fidcibic  town.  Purfuant  to  which* 
wl:h  cxprcfs  r?'*erpnce  to  me  af*v»re^iid  council,  and  10  the 
dtcrccs  of  ^o-^!*:  Lei>  a-"*.]  poo^r  Dam^afuSy  it  was  decreed 
ia  a  r.fjuncil  ui.dtT  -r.  hbiii»r.p  Lanfrank,  that  certain  epif- 
copa! fees  wi;icr<  br:c»re  had  be-n  ia  fii.all  towns  and  vil- 
lages, (ho*j!d  be  ft.:(lej  in  tre  molt  noted  places^  and  fc- 
vTal  wf-re  a. crdirgiv  removed,  a^  Dorchefter  to  Lift- 
rolo,  Scll>rv  t'l  Chichcllor,  Ivirt'.'n  to  Jb  xctcr :  which  rule 
wa^  ^Ifo  ohfcc  lo  if.  (i^  ing  t'.e  feerj*  of  the  five  new  bifliop- 
jjckb  crcLieci  by  king  Hen'^y  (i.e  eighth.     G/i'/^  171. 

And  every  town  which  h^th  a  fee  of  a  bifhop  placed  in 
ji>  ia  thcrcliy  tniitlcd  to  iht  houcur  of  a  city.    Gibf.  171. 

And 
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And  lord  Coke  defineth  a  city  thus :  A  city  (faith  he) 
is  a  borough  incorporate,  which  hath,  or  hath  had,  a 
biihop;  and  though  the  bi(boprtck  be  diflblved,  yet  the  city 
ffcmaineih.     i  Inft.  109. 

But  this  extendeth  not  to  the  cathedral  churches  in 
Wales ;  divers  of  which  are  tft^iblifhcd  in  fmall  villages. 

4*  Befides  th^  proper   revenues  of  cathedra)  churches,  Ctrtiln  hrttU 
to  be  applied  towards  the  repair  thereof,  t he; c  arc  divers  •■'•■  ^®' ***•«•• 
fbrteitures  bv  feveral  canoni:  of  archnfliop  Stratford,  to  5^',    <*tM- 
be  difpo  ed  of  to  the  r<«me  purpf>fe  ;   to  wit,  fur  the  unfaith* 
ful  execution  <if  wJIs  ;  for  extorting  uncue  fees  for  the 
probate  of  wills;    for  undue  commutation  of  penance; 
and  half  the  foifeitures  for  exceifive  fees  at  the  admiffion 
of  a  curate. 

5    Everv  fee  or  cathedral  fas  fuch)  is  exempt  from  ar- Catbedrtt  «• 
cfatdiaconal  jurifdidion.     1  hus  a  bifliop's  fee  having  been  •"J* '"^/^ 
newly  eredied  within  the  limits  of  a  certain  archdeaconry^  jittti^ita. 
it  was  reprefented,  that  the  archdeacon  had  prefumed  to 
exercife  his  jurlfd^^tion  over  the  bifliop  there  confecrated, 
and  the  church  :  and  Gregory  the  ninth  decreed  thereupont 
that  this  (hould  no  more  be  done,  but  that  the  bifliop 
Ihould   be   exempt    from   the   arohiiliaconal  jurifdi£tion : 
which   dtcrettfl   eoiflle  became  pait  of  the  body  of  the 
canon  law.     Cibf  171.  (a) 

6.  For  the  freed<  m  of  ele<£)ions  in  general,  it  was  thus  EleAioD*  fa 
provided  by    h;-  fldtute  of  tne  3  td,  i.  r.  5.   Bicaufk  /i>^. ctthtdrali. 
iicnstyghi  to  be  frrt^  the  kin^  cornmundetb  up-n  great  forfeiture^ 
itai  ••  man  by  force  of  arms^  nor  by  malice^  or  meHacing^  JbaU 
£flurb  afiy  to  make  free  eU^ion, 

Which  ftdtute,  bein^  general,  did  evidently  include  ec- 
clefiafiical  eledions  as  W' II  as  others:  hut  fome  doubt 
having  probably  been  made,  whether  rhey  were  included^ 
it  was  adjudged  advifabie  to  move  the  king  for  a  fpecial  de- 
daration  to  chat  purpofe,  in  the  articuh  ctert\  9  Ed.  2* 
#.14.  If  any  dignity  be  vacant^  where  eteifion  is  to  bemade^  it 
is  m$ved  that  the  ele^ors  may  ftely  moke  thnr  tle^ion^  with" 
tmifear  of  any  temporal  povuer^  and  uU  prayers  and  opprejjions 
JbJi^im  this  bibulf  ceaie^  The  anjwer  \  they  Jhall  be  madi 
fra  acairding  to  the  form  of  Jtatutes  and  orfiinances  :  that  is, 
according  to  thef^id  iiaute  of  the  3  Ed.  1.  r.  5.  which 
alio  was  but  declaratory  of  the  common  law,  2  Jnfi.  ibQ. 
6ja«     Gibf.  175, 

And  bv  the  31  E/iz.  c.  6.  it  is  thus  enaded:  Whereas 
If  tbi  ittieni  of  the  founders  of  cathedral  and  colkgiate  churches^ 

^w—^1^—— ——————  ■  ■  I— ^i— .^fc— 1— — — — * 

(«)  X.  I.  33.  16. 
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find  ly  the  flatuUi  and  good  orders  ofthifame^  the  eleflh^s  pre^^ 
JentLiUm  and  nominationi  of  officers  and  other  pgrfons  to  have 
room  cr  place  in  the  Jamcy  are  to  be  had  and  made  oftbepittjl 
and  tno/i  meet  ferfons^  tting  capable  of  the  fame  eU£li§ns  pre^ 
fematicns  and  w^n.in/itions^  f^^^h^  wi.h.ut  ar,y  reward  gift  or^ 
thing  ghtn  or  taktnfr  tie  fame  \  and  fbr  the  Wug  performama 
whereof^  Jome  elisors  prcjentors  and  .nominators  in  the  fame, 
f)QVe  or  fhould  take  a  corporal  cath  to  make  their  eUGions  pre" 
Jentations  and  mminattjns  accordingly ;  yet  n&iwiihjianding^  it 
is  fund  I'j  txperience^  that  the  f aid  eU^iiom  prefentatians  and 
fiominutions  tte  many  times  wrought  and  brought  to  pafs  with ' 
mcney  gifts  and  f  etuards^  whereby  the  fitteii  perfns  ta  be  ileffed 
freftnttdcr  nominated^  Wanting  money  cr  friends y  are  feldomor 
fjct  at  ail  p'cfirrtd,  contrary  to  the  good  meaning  _oJ  the  f aid 
fcundersy  u^d  the  faid good flatutes  and  ordinances'  and  to  the 
great  pitjuaue  of  iiarnifg^  and  the  .on.monw*alth  and  efiateof 
the  rcdm:  For  retj.tuy  ivhtferf  it  is  enuulcd^  thct  if  any  perfon 
cr  pe^jons  &r  boaies  poittiik  cr  corforate^  which  have  eleffioa 
prefeniaticn  cr  nominaticn^  or  vaice  cr  cffcut  in  jhg  choice 
eleiiion  pr  efehttiticn  or  homin.iti.n  of  any  p<rfn  to  have  room  or 
place  in  any  cf  the  jaid  cathedrul  or  cJugiate  churches^  JhaU 
have  receive  or  tukc^  o*  fiail  cca^t  an\  pnimife  agreement  ccve^ 
nam  b:nd  or  ether  ajjur once  to  rectivc  or  have^  any  money  fee 
reward  or  avy  ciher  J  refit ^  dlretlly  or  indire^ily^  either  to  him* 
Jclf  or  i/An»/eiV£s^  cr  to  any  siher  .f  Lis  cr  their  fricndsyfor  his 
cr  tiiir  v'^ikC  or  ojent,  in  jucb  eii^i.n  prsfintati^n  or  nomi" 
nation  as  uforcju:d'y  then  aud  fr  :.m  ih,.n.i forth  the  place  room 
or  cfpce  whiJ)  j'uih  pirp,n  fo  cj/lndi.g.jljall  then  ha^e  in  any 
of  the  jaid  churehei  jhalL  hi  voidy  cu  i  the  juiue  may  be  dijpe/ed 
cfinjuch  manner  as  ifjueb  pe^pnjo  cjjenuing  were  naturally 
dead.     f.  i,  2.  ia) 

jind  ifa'.y  .(far  :f  eny  ':f  the  fa'-d  JsureheSy  or  other  perfon 
haviny  rccm  cr  place  in  the  /u;/r,  pj.l  direclly  or  indirectly 
take  Of  recti'Ve ^  or  by  any  way  device  or  means  coutraff  ormgtes 
to  have  or  reetive  uhy  money  teuurd  cr  prift  whatfoever,  jot 


{(i)  On  the  fuKj^ft  of  bribery  ic  has  been  decided,  that  if  t 
voter  take  a  bribe,  it  is  inimacerial  whether  he  perform  hii 
prcmife,  or  break  it  by  votinp  for  t^r  cppofife  party.  3  Bur. 
1235.  Suijion  Lir.d  XortGn,  and  Rufh  and  Ranvlims,  there  cited. 
AiIl,  chat  b:it;erv  ii  a  crime;  nidictaSie  at  common  ia«v,  inde* 
percianily  of  adls  of  r  ■■■iamL--t.  3'^a''-l335»  But  that  aa 
adion  of  debt  to  rcwO  cr  a  j-^naliv  on  the  2  Geo.  2.  c.  24.  foe 
bribery  at  el-  dion?,  is  a  civil  fuit,  and  therefore  that  id  fach 
aft*  n  a  quaker  may  give  evidence  on  affirmaiioa.  Jtcbefo^ 
and  Ever itt,  Cozvj>.  3  §2, 
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tii  leaving  er  nfigning  up  of  the  fame  his  romi  er  place f  for 
4nty  other  id  be  placed  in  thejume ;  every  perfonfo  taking  or  con^ 
trailing  Jhall  forfeit  double  the  Jum  of  money y  or  value  of  thi 
thing  Jo  recevid  or  agreed  to  be  received  or  taken ;  and  every 
ferfon  by  wh9m  or  for  whom  any  money  gift  or  reward  as 
aforefaid  Jhall  he  given  or  agreed  to  be  paid^  fhail  be  uncapahli 
if  that  place  or  room  for  that  time  or  turn,  and  Jhall  not  be  had 
nor  taken  to  be  a  lawful  officer  or  to  have  fuch  room  or  place 
tbere^  but  they  to  whom  it  Jhall  appertain  Jhall  appoint  another 
as  if  fuch  ferfon  were  dead  or  had  reftgned.     f  3. 

And  for  the  more  finccre  eleSfion  prefentntion  and  nomination 
9f  officers  and  other  perfons  to  have  room  or  place  in  any  of  the 
faid  churches  ;  at  the  time  of  every  Ju:h  election  prefentation  or 
m^ination^  as  well  this  prefent  atty  as  the  orders  and  flatntes 
offueh  place  concerning  Juch  eleSiion  prefentation  or  nomination 
to  be  bady  Jhall  then  and  there  be  publiikly  read;  upon  pain  thai 
every  perfon  in  whom  default  thereof  Jhall  bcj  Jhall  forf tit  40  !• 

f  .  4. 

j/ll  which  forfeitures  Jhall  bcj  half  to  him  or  them  that  will 
fue  for  thejame  in  any  of  the  qufen^s  courts  of  record^  and  half  to 
the  ufe  of  fuch  cathedral  er  collegiate  church  where  fuch  offence 
Jhall  he  committed,     f.  4. 

As  to  the  methods  of  proceeding  in  elefiions,  they  de- 
pend in  a  great  meafure  upon  the  local  ftatutes  and  cuf- 
coins  of  each  cathedral  and  collegiate  body,  and  therefore 
cannpt  be  brought  under  the  rules  which  the  ancient  canon 
law  hath  laid  down.  Neverthelefs,  it  may  be  of  ufe,  in 
^tfes  which  the  ftatutes  have  left  doubtful,  or  not  clearly 
deterinined,  to  fet  down  here  fome  rules  relating  to 
ciefiions,  which  lie  difpeifed  in  the  body  of  the  canon 
law  (tf).     As, 

(1)  Concerning  the  time  for  elcftio|i,  this  the  canon 
law  determines  that  it  {ball  not  excceJ  the  fpace  of  three 
months  from  the  vacancy,  and  if  it  be  deferred  longer 
(without  lawful  impediment)  the  ele£)ors  (ball  for  that 
turn  lofe  their  right  of  election,  and  the  fame  (hall  devolve 
upon  thofe  who  have  the  next  right,  who  alfo  (ball  fill  up 
Che  vacancy  within  other  three  months,  on  pain  of  canon- 


(ii)  Ele£llons  are  faid  by  the  canon  law  to  be  made  ia 
direewayf;  per  infpirationem^  when  all  the  eleAors,  at  if  by 
iafpiration,  agree  in  the  choice  of  one  perfon  ;  per  fcrutinium^ 
when  three  fcrutineers  are  appointed  to  cakes  the  votes;  tod 
for  compromijfum^  when  certain  iic  perfona  are  deputed,  to  whom 
ike  power  of  clefling  is  transferred.     /«/?.  ^.C.  i«  6, 
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ical  cenfures  (a}«  And  after  the  eledion  they  fliall  no* 
tify  the  fame  to  the  perfon  cleAed,  (o  foon  as  they  rea- 
fonably  can  ;  who  (hall  aflent  thereunto  within  the  fpace 
of  one  month,  and  within  three  months  afterwards  fliall 
procure  confirmation  thereof,  other  wife  the  eledioa  (if 
there   be  no  lawful   impediment   intervening)  fliall    be 

void  {b). But  the  cledion,  or  any  citation  or  procedi 

relating  thereto,  ought  not  to  be  before  the  interment  of 
the  deceafed  (c). 

(2)  Concerning  the  manner  of  proceeding  to  the  elec- 
tion, it  is  ordained,  that  when  canons  or  prebendaries  are 
wanted,  or  benefices  to  be  difpofed  of,  the  canons  abfent 
are  to  be  riW,  if  conveniently  it  may  be,  unlefs  there  be 
a  cufiom  to  the  contrary ;  otherwife  whiit  is  done  in  their 
abfence  {ball  be  of  no  effe£t  {d)» 

(3)  And  no  perfon  iball  conflitute  z  proxy  in  the  bufi* 
nefs  of  eledlion,  unlefs  he  be  abfent  in  a  place  from 
whence  he  ou^ht  to  be  cited  (and  not  in  a  foreign  country^ 
or  the  like]  and  hindered  by  jud  impediment  from  attend- 
ing, of  which  he  (hall  cau'j  proof  to  be  made  upoo 
oath  if  required.  In  fuch  cafe,  if  he  wilt,  he  may  con* 
flitute  one  of  the  chapter  or  collegiate  body  to  be  his 
proxy  (/). 

But  if  none  of  the  chapter  will  be  his  proxy,  he  cannot 
depute  any  other  without  confent  of  the  chapter,  nor  give 
his  vote  by  letter,  which  ought  not  to  be  given  before  the 
meeting  for  the  election,  but  only  ac  that  time  (/J. 

And  if  one  of  the  chapter  be  conftituted  proxy  generally, 
if  he  ncminate  one  perfon  upon  his  own  account,  and  ano-« 


(rt)  A'.  I.  6.  41,     De  eleciione  et  eledi pctejiate, 

(4^)  X.  1.  6.  6. 

(c)  lb,  1.  6.  56. 

{d)  6°  3,4.  33.  SiTpe  enim  nfcriptum  efty  magis  h^c  im 
re  unius  obeffk  contemptum  quam  tnuhorum  contradiQUnim* 
Injl,  J.  C»  I.  6.  So  an  clfilion  of  a  vicar  by  truftces  was  de- 
clared void  for  want  of  notice  of  the  Hifecicg  ;  for  per  lord 
Hardwi^^ke,  **  It  is  loin  all  corporate  bodies;  whether  che  elec- 
tion be  by  the  corporation  ac  large,  or  by  a  feled  number, 
notice  is  required,  unlefs  the  eledion  is  to  be  on  the  charter. 
er  a  particular  day,  in  which  cafe  eveiy  body  is  obliged  to 
take  notice  of  it."  IViljon  v.  Denni/on,  Amb,  82.  And  this 
being  a  perfonal  truft,  to  be  exercifed  according  to  the  difcre- 
tioD  of  tbe  truflees,  they  were  not  allowed  to  vo:e  bv  proxies. 
lb. 

(f)  X,  1.6.  42.     Davii  Rep.  aj.  h, 
(/)  6°  1.6.46. 

ther 
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ther  tn  the  name  of  his  conSicuent,  it  (hall  pafs  for  nothing; 
but  if  he  hath  a  fpecial  proxy,  to  chufe  fuch  a  perfon  by 
nainey  then  he  may  lawfully  confent  to  the  eledion  of  one 
in  hit  own  name,  and  to  the  ekAion  of  another  in  the 
nailie  of  his  conflrtuent  (a). 

(4)  When  the  eledtion  is  to  be  made,  and  all  are  pre* 
fent  who  ouizhf,  and  will,  and  can  conveniently  attend  ; 
three  of  the  fociety  (hall  take  the  vstis  of  every  one,  fe- 
creily  and  fevefally,  and  put  the  fame  in  writing,  and  then 
immefiiately  publi(h  the  fame  amongfl:  thein  all ;  and  on 
cafling  up  the  votes,  he  (hall  be  eledled,  who  has  the  ma- 
jority of  If  gal  votes  {h). 

And  they  cannot  vary  after  the  notes  are  publifhed ;  for 
then  they  ought  to  proceed  to  cafl  up  the  votes,  and  de- 
clare the  eleSion  (c). 

(5)  By  ^he  majority  is  meant,  the  Aiajority  of  the  whole 
tiamber  df  eledors ;  therefore  if  there  are  7  eledors,  and 
2  of  them  chufe  one  perfon,  and  2  another,  and  3  another, 
he  who  has  the  three  votes  (hall  not  be  duly  ele£ted,  as 
hc^  being  chofen  by  a  majority  of  the  eledors  (d). 

_(6)  By  the  majority  of  Ugai  votes  (the  major  ct  fanior 
fats)  are  excluded  thnfe  whci  are  admitted  upon  protefta- 
cion^  that  their  vutes  (ball  not  be  good,  if  it  (hall  appear   - 
Ihtc  they  have  not  a  legal  right  to  vote,  and  it  (hall  after- 
wards be  made  appear  upon  appeal  or  otherwife  that  they 


im)  6*>  1.  6   46. 

\$)  X,  I.  G.  41.  It  is  a  corollary  to  this  rule  that  the  oonfent  of 
the  electors  m  11  ft  he  given  ^*  fmul  et  femtlt*"*  or  *<  in  one  place  and  at  vn 
imeJ"*     Dmvit  Rtp.  4^. 

(0  X.  I.  6.  5«. 

{4)  A  fimilar  cafe  is  decided  in  the  decretal  of  Grepry^  u  6.  50* 
If  ctrtain  perfons  who  voted  under  proteft  had  a  right  to  vote:  there 
were  55  ele^orj;  but  13  only  voted  for  one  candidate,  and  ai  for 
the  other.  If  thofe  perfons  were  excluded,  11  had  a  right  to  vote} 
bui  the  numbers  in  that  cafe  were  only  to  and  8,  and  the  ele^ion 
was  dcclaretl  void :  becaufe,  according  to  another  text,  Hett  majmam 
fsnemfuerent  pcrtium  eanparathnt  mtnumm,  nw  tamen  ad  maprem  partem  ca» 
fkuH pervemrunt,  Ih.  i.  6.  48.  But  an  exception  to  this  rule  took 
plac«,  if  he  who  had  tlie  majority  of  voices  was  ineligible  from  hit 
aricr,  ige,  or  learning,  and  bis  ineligibility  was  notorious  or  made 
kaoirn  to  the  electors)  for  then  his  eleAion  was  to  be  fet  afide,  and 
he  who  bad  the  feweft  voices  confirmed.  Jh,  cap,  it.  Where  an  in* 
iaiagfal  pert  of  a  corporation,  compofed  of  a  definite- number,  is  re- 
ipiiRd  10  vote  at  an  ele^ion,  a  majority  of  fuch  integral  definite  part 
noft  attend.  Rejtv.  Bellmier,  4  T.  Rep.  810.  Rexv,  Mil/er,  6  T.  Rep, 
pitm  ^  But  a  charter,  and,  in  the  abfence  of  a  charter,  prefcription, 
.vhiek  it  evidence  of  a  charter,  may  by  our  law  give  the  riglit  of 
•leAioB  to  the  majority  of  thofe  prefent  ot  a  definite  number,  althougli 
tbt  number  preient  ihould  not  conftitute  a  majority  of  the  full  corpo«> 
jEBIion.    IUm  v.  Bpyttt  6  T,  Rep.  4^0. 

Vol.  I.  T  5  havt 
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have  no  legal  right.  Now  perfons  may  be  dirqualified  fe- 
veral  ways:  as  by  cuftom ;  or  by  their  own  crime,  whcie 
they  have  committed  any  offence  which  renders  then  in- 
capable. So  perfons  under  fufpenlion,  or  under  the  greater 
excommunication,  can  neither  be  eledors,  iK>r  be  then- 
felves  ele£led  (a). 

But  if  a  member  be  in  pofleffion,  although  not  of  right, 
he  may  be  an  eledor,  and  fuch  eleSion  is  valid,  provided 
he  be  in  quiet  pofleffion,  becaufe  he  believeth  that  he  hath 
right  {b).  But  if  from  the  firft,  before  the  eledion  is 
made,  it  (ball  be  denied  that  be  hath  fuch  right,  and  he  is 
admitted  under  proteftation,  that  his  voice  (hall  be  valid  if 
indeed  it  ought  to  be  valid,  and  that  it  (ball  not  be  valid 
unlefi  it  (hall  appear  that  he  hath  fuch  fight;  in  fuch  caiis 
his  poiTcflion  (hall  not  avail. 

(7)  Where  the  votes  are  e^ual^  one  who  is  an  eleAor 
being  chofen,  (ball  have  the  preference  before  one  who  ia 
Aot  an  eledor :  As  for  inftance,  if  there  are  7  voters,  and 
3  of  them  chufe  one  of  the  feven,  and  other  3  chufe  ano- 
ther who  is  not  of  the  feven ;  he  of  the  (even  who  is 
chofen  (hall  have  the  preference,  provided  he  himfelf  Xon- 
fent  and  agree  to  his  eledion,  and  there  be  no  canonical 
impediment  (c).  ^ 

(8)  If  the  leflfer  number  of  the  electors  proceed  pnei* 
phately  to  make  elc£lion  before  the  reft  who  ought  to  be 
prefent  are  come  in,  fuch  eledion  is  void,  although  the 
major  part  of  the  whole  number  (bould  affent  to  it  after- 
wards. But  if  alter  fuch  undue  eledlion  made,  and  divers 
of  the  elcdtors  are  gone  home,  they  who  remain  (hall  pro- 
ceed to  another  election,  fuch  other  cleflion  is  alfo  void; 
for  they  ought  to  appeal  [d). 

(9)  A  pre-elf^ion  into  a  place  not  vacant,  is  void.  And 
fo  it  was  declared  in  (he  court  of  king's  bench.  E.  34 
C  2.  in  the  cafe  of  Stair, hoe  and  Owen :  Dr.  Owen  was 
elected  prebendary  in  the  church  of  St.  David's,  where  fuch 
eledions  had  bern  ufual,  when  all  the  prebends  were  full; 
but  upon  a  vacancy  Dr.  Stainhce  was  admitted,  and  the 
court  would  not  grant  a  mandamus  to  admit  Dr.  Owen^ 
becaufe  (as  is  there  faid)  it  was  a  ridiculous  cuftom  to 
eledt  where  no  prebend  was  vacant,   for  that  there  can- 


(fl)   h:ft.  J.C.  I    7.  {b)  X.  I.  6.  24. 

(f)   lb.  I.  6.  33.  The  dfan  has  no  caftirg  voice,  where  the 
numbers  ar  •  equal.     Sec  5Dcan6  anl»  C^a|JtCr0>  IV.  10.  5. 

and  i^orpital0,  4. 

(d^)  lb.  I.  6.^9. 

9  not 


BOt  be  an  eledion  but  into  a  void  phcc»     (2  T.  Jmts. 
J99.)  [aj 

It  is  true,  there  may  be  a  pre-cledion ;  and  upon  a  death, 
the  perfon  may  afterwards  be  aiimitted  :  but  fuch  pre-elec* 
tion  binds  not  the  body,  fo  as  that  thcv  may  not  ele£l  any 
other  when  the  vacancy  happens  ;  efpecidhy,  where  the 
dehors  are  the  patrons,  and  are  aifo  the  perfons  to  aJn>ic. 
The  caution  given  in  this  cafe  by  the  canon  law  is«  not  to  • 
chufe  to  the  place  vihich  (hall  be  next  vacant;  but  if 
they  chufe  a  man  to  be  a  brother  or  fellow  of  the  fociety^ 
aAd  promifc  to  confer  upon  him  the  next  vacant  benefice, 
fticb  election  is  gor^i.     G^hf  176,  7,  8.   \a) 

7.  IVhirt  the  dean  cr  other  chuf  foverncr  of  any  cat hidral  How  tht  firft 
#r  colbg'utti  churchy  hnth  a  certain  portion  of  thi  pojpjftom  alone  ^'""*  *'^. '**?!■• 
limited  to  bis  office  ;   and  every  fretridary^  vicar  ^  petty  canon  ^^  ihall  be  chat  »•<, 
and^ther  miwjier  Jpit  itual  hath  a^io'her  nione  and  diftmSlly  it' 

mited  to  bis  reJperJive  office :  they  JI)aU  be  rated  for  their  firjl 
fruits  fiparately  ona  not  joi fitly.     2t)  H.  8.  c.  3.  f.  25. 

8.  The  cathedral  church  is  the  parifh  church  of  the  Cathedral  th< 
whole  diocefe   (which  dioctfe  was   therefore  commonly  P*"**J""^^^ 
called  parcchia  in  anci^  times,  till  the  applicaiion  of  this^^^^^ 

name  to  the  lefTer  brffches  into  which  it  wa6  divided, 
made  it  for  difiin<Slion's  foke  to  be  calltd  only  by  the  name 
pf  diocefe) :  and  it  hath  been  afBrmtd,  with  great  proba- 
i^ilitjr,  that  if  one  refoit  to  the  cathedral  church  to  hear  di« 

[a]  Thb  cafe  feems  to  be  fomewhat  mifreported  :  The  pre« 
btods  at  St.  David's  are  in  the  gift  of  the  bifliop,  and  there- 
fore the  eleciioQ  could  not  be  to  a  prebend.  But  thereare  in  that 
chnrch  fix  rejidientiarijhips ;  and  to  one  of  thefe  it  feemeth 
the  pre-elefiijOD  was  made.  Three  of  the  refidentiaries  are 
named  by  the  bifhop,  viz.  the  chantor,  chancellor,  and  trea- 
Ittrer.  The  other  three  are  eledive  out  of  the  body  of  the 
prebendaries.  The  cullom  had  prevailed  for  fome  time,  for 
ibe  fix  to  agree  toele^l  a  feventh  fapernumerary  ;  who  (hould^ 
ie  return  of  the  obligadon,  keep  refidence,  and  do  the  bu-  • 
fiaefi  of  his  eleAors ;  and  (hould  fucceed  to  the  next  vacaacjr 
ia  the  chapter  bf  eleflion.  Ic  feemeth  from  the  abovemen* 
tioacd  report,  that  Dr.  Q<wen  having  been  thus  pre-eleded, 
was  refuled  to  be  admitted.  Upon  which  he  moved  for  a 
mandamus ;  but  the  court  would  not  grant  the  fame,  fuch 
pre-cle£lion  being  merely  void.  This  cullom  at  St.  David's, 
after  fome  endeavours  to  be  continued,  hath  now  (it  ii  faid) 
iatirely  ccafed. 


(a)  X.  3.  5-  19, 
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vint  fervice,  it  is  a  reforting  to  the  parifli  church,  w!t 
the  natural  t'enfe  and  meaning  of  the  ftatute.     Gihf.  171. 

Upon  which  account  it  is  ordained  by  a  canon  of  Stmn 
Mepham  archbilh'>p  of  Canterbury,  chat  in  certain  cafes* 
they  who  cannot  be  cited  perfona!ly,  nor  in  their  dwelling 
houfe,  may  be  cited  in  their  parifli  church ;  and  if  they 
have  no  pari(h  church,  or  that  doth  not  appear,  then  they 
Ihall  be  cited  in  the  cathedral.     Gihf.  f  003. 

And  by  Can.  65.  Excommunicates  fliall  be  denounced 
every  fix  months,  as  well  in  the  partfii  church,  as  in  the 
cathedral  church  of  the  dioccfe. 
AckiTowIe^  9.  In  honour  of  the  cathedral  church,  and  in  token  of 
Bieotpaidthcie*  fubjedion  to  it,  as  thebifliop's  Ijpe;  every  parochial  mini- 
^^1^^  **  fter  within  the  diocefe,  pays  to  the  bifliop  an  annual  pen- 
don,  called  anciently  cathtdraticum,  Thb  acknowtcdg* 
iDent  is  fuppofed  to  have  taken  rtfe  from  the  eftabliOimeot 
of  diftindpariflies,  with  certain  revenues,  and  trereby  the 
feparating  of  thofe  diftri^^s  from  the  immrdiate  relation 
they  had  borne  to  the  cathedral  chutch.  By  a  canon  of 
the  council  of  Bracara,  this  penfion  is  called  hntr  airk§» 
irgg  ipifcspnUs^  and  retrained  (if  iuaras  not  limited  before) 
to  two  fliillings  each  church  :  whffii  canon  became  after- 
wards part  of  the  canon  law  of  the  church,  with  this  gloft 
upon  the  wort's  two  Jhiillngs  (viz.  at  mi/I ;  for  femiiiwm 
lift  is  given)  ;  and  hath  been  received  in  Kn^iand,  as  ia 
other  churches,  under  the  name  or  l\r.gdaticumj  or  J'yncdais^ 
becaufe  generally  p^id  at  the  bi(hop's  fynod  at  Eafter* 
Gihf.  171. 
Biftop*trcfi-  10    Langten,     Biftiops  (hall  be  at  their  cathedrals,  on 

^oce  there.       feme  of  the  greater  fealh,  and  at  h^H  in  fome  part  of  lent. 
Lind.  I  JO. 

Otbo,  Bifhops  (hall  refide  at  their  cathedral  churches, 
and  ofiictite  there  on  the  chtef  feilivals,  on  the  Lord's  da)S9 
and  in  lent,  and  in  advent.     Athon,  55. 

Otboton.  Bifbops  (hall  be  perron^iiy  refident  to  uke 
care  of  their  flock,  and  for  the  c  mfort  of  the  churches 
el'poufed  to  them  ;  erpecially  en  folemn  days,  in  lent  and 
advent :  unlefs  their  abfencc  be  reqjired  by  their  fupe* 
riors,  or  for  other  ju (I  caufe.  Aihon.  118. 
Deaaan^cbaf  i  r.  Can.  42.  Every  dean  niaHer  or  wirJen  or  chief 
Ifc-i'*^^""  governor  of  any  cathedral  or  collegi  ttc  chjrch,  (hall  be 
refident  there  fourfcore  and  ten  days,  cnnjunclim  or  divi- 
fim,  in  evrry  year  at  the  ieait,  and  then  Cti^M  continue 
there  in  preaching  the  word  of  God,  and  keep'n^  good 
hofpitality ;  except  he  (ha'l  be  otherA^ife  let  with  weighty 
aad  urgent  caufcs  to  be  approved  by  the  biihopi  or  in  any 

other 
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other  lawful  fort  difpenred  with.  And  when  he  is  prefent, 
he  with  the  reft  of  the  canons  or  prebendaries  refident, 
fliall  take  fpecial  care,  that  the  ftatuics  and  laudable  cuf- 
toms  of  their  church  (not  being  contrary  to  the  word  of 
God  or  prerogative  royal),  the  ftatutes  of  this  reala)  being 
in  force  concerning  eccleliaftical  order,  and  all  other  con- 
ftitutions  now  fet  forth  and  confirmed  by  his  majefty's 
auchority,  and  fuch  as  (hall  he  lawfully  enjoined  by  the 
bi(hop  of  the  diocefe  in  his  vifitarion  according  to  the  fia- 
futes  and  cuftoms  of  the  fame  church  or  the  ecclefiafticat 
laws  of  this  realm,  be  diligently  obferved ;  and  that  the 
petty  canons,  vicars  choral,  and  other  minifters  of  their 
church,  be  urged  to  the  ftudy  of  the  holy  fcriptures;  and 
every  one  of  them  to  have  the  new  teflament  not  only  ia 
Eofclifli,  but  alfo  in  Latin. 

Can.  44.  Prebendaries,  at  large,  (hall  not  be  abfent 
from  their  cures  above  a  month  in  the  year ;  and  refiden- 
tiaries  (hall  divide  the  year  among  them,  and  when  their 
re(idence  is  over,  (hall  repair  to  their  benefices. 

12.  Can.  24.     In  all  cathedral  and  collegiate  churches,  Admiaiftntim 
the  holy  communion  (hall  be  adminiflrcd  upon  principal  ^f'^heboljcooi* 
feaft  days,  fometimes  by  the  bi(hop  (if  he  be  piefcnt),  and  ««ni«*thcit; 
fometimes  by  the  dean,  ^nd  at  fome  times  by  a  canon  or 
prebendary:  the  principal  minilier  ufing  a  decent  cope, 

and  being  affified  with  the  gofpeller  and  cpiftler  agreeably 
according  to  the  advertifements  publKhed  in  the  feventh 
year  of  queen  Elizabeth  (hereafter  following).  The  faid 
communion  to  be  adminiftred  at  fuch  times,  and  with 
(iicb  limitation,  as  is  fpecified  in  the  boolc  of  common 
prayer.  Provided  that  no  fuch  limita^on  by  any  con- 
ftriidion  (hall  be  allowed  of,  but  tiut  all  deans,  wardens, 
mafiers,  or  heads  of  cathedral  anc]  collegiate  churches,  pre- 
bendaries, canons,  vicars,  petty  canons.  Tinging  men,  and 
all  others  of  the  foundation,  (hall  receive  the  communion 
four  times  yearly  at  the  Icaf^. 

13.  Can.  43.     The  dean  mafter  warden  or  chief  go-  Preichinf. 
vernor,  prebw'ndaries  and  canons   in  every  cathedral  and 
collegiate  church,  (hall  preach  there  in  their  own  perfons, 

fo  often  as  they  are  bound  by  law  fiatuce  ordinance  or 
cuftom;  and  if  they  be  fick,  or  lawfully  abfent,  they  (hall 
fohftitute  fuch  liccnfed  pu-cacheis  to  (upply  their  turns,  as 
by  the  bi(hop  (hall  be  thought  meet  to  preach  in  cathedral 
churches.  And  if  any  orhcrwirc  ncgled^  or  omit  to  fup- 
ply  his  courfe,  the  offender  (hall  be  punifhcd  by  the  bi- 
fliop,  or  by  him  or  them  to  whom  the  jurifdiflion  of  that 
diiirchappertaineth,  according  to  the  quality  of  the  ofience. 

And 
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And  by  Cs«,  51.  Tbc  dcaiu  pffcfiJents  and*  rcfidriH 
tiaiies  of  any  cachHral  or  collegiate  cborch,  Hull  (wBcm 
no  finngcr  to  preach  unco  the  prople  in  tbdr  churcbes, 
cxcepc  they  be  at  loved  oy  the  archstfliop  of  the  province, 
or  by  the  bifliop  of  the  fiane  dioceie*  or  by  cither  of  the 
unifcrfcies.  And  if  any  10  hb  feroioo  flkall  publilh  any 
dcdrir.e  ei:ber  ftr^n^e,  or  diiagreeiog  from  the  word  ci 
God,  CT  frcm  anv  of  the  thirty  riins  anicles,  or  from  the 
book  of  comtrrn  prater;  t'r.e  tfeia  or  ihe  rcfiiients  (hall 
by  I  heir  let:efs,  rujicr.bed  with  I'ooie  of  their  hands  that 
heard  him,  (o  :bon  as  m^y  be«  gi^e  norice  of  the  fame  to 
the  biih'p  ot  t?.e  (i.^cefe.  thii  he  may  determine  the  mat- 
ter, and  take  fuch  oruer  ihcreiu  a^  be  iliail  think  conre* 
nient. 
LeAvCR.  14.  By  the  13  &  14  C.  2.  c.  4*     A  Ucfurtr  hlmg  thsjin 

in  a  c4iihidroi  cr  csliigiatt  cluuh^  nad  nzt  t§  nai  tbe  ctmmtm 
frayer^  a  other  pit  ism  a<im  tt:d  ij  e^^'.e/Lt.'lu^l  sfflcfsi  kmi  U 
JtaU  hi  fu^iUrt  §f£n'y  t:  d::lsri  kis  ajisl  and  iinfmi  U^ 
ibtngs  tbtrtin  ciKtaimd,     f.  20. 
HaUtitobe  15,  The  advertilcmfnts  publifhed  in  the  feventh  year 

vwaitec  Qf  queen  Elizibeth,  and  referred  to  in  Ctfw.  24.  aforego-. 
ing,  are  as  foiiowi  :  Item,  In  the  mini(! ration  of  the  holy 
communion  in  cathedral  and  collegiate  churches,  ifae 
principal  n-.inuler  fhal!  ufe  a  cope,  wiih  gofpcller  and 
epifller  agreeably ;  and  at  all  other  prayers  to  he  faid  at 
the  communi'.n  tjble,  to  ufe  ro  copes  but  furplices. 
Item,  That  the  dean  and  prebendaries  wear  a  furplice, 
with  a  filk  hood,  in  the  quire;  and  when  ihry  preach  ia 
the  cathedral  or  coi!c^ia;e  church,  to  wear  a  hood. 

And  a:  the  end  oi  the  fcrvice  huok  in  the  fccond  year 
of  Edward  the  fixih,  it  is  crdcred,  that  in  all  cathedral 
ch'jrches,  the  archdcacoriS,  dear.s,  and  prehenJaries,  be- 
ing graduates,  may  ufe  in  the  quire,  befide  their  fur- 
pliceiy  fuch  hoods  as  pertaincth  to  their  fevcra)  degrccSy 
which  they  have  takeii  in  any  univerfity  within  thia 
realm, 
yifitauostbeic-  1 6.  Churches  collegiate  and  comentual  were  always  vifita- 
^«  ble  by  the  bifbop  of  the  diocefe;  if  no  fpecial  exemption 

was  made  by  the  founder  thereof.     Hughes^  c.  28. 

And   the  vifitation  of  cathedral  churches  doth  belong 
unto  the  metropolitan  of  the  province ;  and  to  the  king, 
when  the  archbifhoprick  is  vacant.     Jd. 
Omtmefitttogo      17.  The  fee  of  a  bifhop  is  entitled  to  the  ornaments  of 
i«  the  fttcieiTor.  jj^^  chapcl  at  his  death.     Thi>  was  declared  in  the  bifliop 
of  Carliflc's  cafe,  21  £^.  3.  and  is  pleaded  by  lord  Coke 
in  the  cafe  of  Corven  and  Pym,  as  good  law ;  that  al- 
though 
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tliough  other  chattels  belong  to  the  executors  of  the  de- 
ceafed,  and  iball  not  go  in  fucceffion,  yet  the  ornaments 
of  a  chapel  of  a  preceding  bi(hop,  are  merely  in  fucceffion* 
Gihf  171. 

i8«  Concerning  the  cathedral  churches  of  the  new Cathednb of 
foundation,  it  is  cnaSed  by  the  31  //.  8.  c.  9,  that //>^  *!**"«" ^••"^•^ 
king  Jball  bavi  potter  to  declare  and  ncminate  by  letters  patents 
9r  §tber  writing  under  the  great  feal^  Juch  numbtr  of  bijhops^ 
fticb  number  of  cities  (fees  for  bijhops)^  cathedral  churcbjs^  and 
eUnefeSi  by  metes  and  bounds y  as  Jhall  appertain ;  ani  (out 
of  the  revenues  of  the  difTolved  monafteries)  to  end.w  them^ 
with  fucb  poffiffionSj  after  fuch  manner  and  condition^  as  hi 
fiettt  think  necejfary  and  convenient. 

And  it  appears  by  a  fchtme  for  new  cathedrals  end  bi<« 
Ihopricks,  under  the  hand  of  king  Hen,  8.  that  his  Jcfign 
was*  to  ered  many  more  (purfuant  to  the  powers  given  by 
this  ad)  than  were  ere£led.     j  Burnet^  262. 

By  the  charters  of  foundation  of  the  new  cathedral  and 
ToUegiat^  churches  ereded  by  the  Caid  king,  it  is  ordered 
thai  they  (hould  be  ruled  and  governed  by  fiatutes  to 
be  fpeci6ed  in  certain  indentures  then  after  to  be  made 
by  hioEi :  which  ftatutes  were  accordingly  made  and  de* 
livered  to  the  faid  churches,  but  not  indented.  Where* 
■pon  the  ad  of  the  i  Mar.  fejf.  3.  e.  9.  afierting  the  faid 
ibfutes  to  be  therefore  void«  gave  power  to  the  faid  queen* 
to 'ordain  fuch  ftatutes  and  ordinances  for  the  fame,  as 
flioald  feem  good  unto  her:  but  (he  died,  before  much 
Iraa  done*  Afterwards  the  fame  powejr  was  given  to 
queen  Elizabeth,  by  the  i  EL  c,  22.  during  her  life; 
%ho  gave  power  to  the  ecclefiadical  commiilioners  to  prc<« 
pare  new  ftatutes  for  the  fame,  which  accordingly  were 
prepared  and  finifhed  in  the  month  of  July  J572>  ready- 
for  the  royal  confirmation  ;  but  this  (for  what  reafon, 
or  by  what  accident,  appears  not)  was  never  obtained, 

out  by  the  6  An.  c.  21.  in  order  to  fettle  the  difpotes 
which  had  arifen  concerning  the  validity  of  fuch  ftatutes. 
It  it  cnaded,  that  in  all  cathedral  and  collegiate  churches 
fmmiid  by  king  Henry  the  eighth^  fuch  flatutes  as  have  been 
^fit^y  received  and  praSiiJed  in  thi  government  of  tht 
jama  refpeSlively  fmce  the  rejl oration  of  king  Charles  the  fecondy 
amiU  the  obfervance  whereof  the  deans  and  prebendaries  aud 
etbiT  numbers  of  the  faid  churches  from  the  faid  time  have 
nfii  U  bi  /worn  at  their  infialmtnts  or  admijfions^  Jhall  be 
pad  and  validy  and  be  taken  and  adjudged  to  be  the  flatutes 
^  the  faid  churchei  refpe^ively:  never  thclefs  fo  far  forth  only^ 

es 
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m  thi  famw  gr  mm  wftham  mrt  im  wb  anmr  rgpmgwttiM  tit 
htamfififm:  wai  toe  etmfktukim  if  tht  eimrck  if  Ewglmim 
thi  fumt  i  man*  M  inv  tJimUi/htij  mr  tbg  iava  tf  Ai  bmL 
Which  ad«  tcKrahsr  with  tte  cafes  that  have  kappcDed 
chereopon,  falieth  in  marz  pfoperi j  under  the  liik  Dmm 
4nui  OwfUrs. 


Cat|^Dratitiiin« 


ATHEDRJTICVM  hath  beea  traited  of  under  Ar 

tiJe  next  aforegoing. 


A 


Catieat. 

Carrat  'S  a  caution  en:  red  In  the  fpiritm)  ooait*  M 
fiop  probates^  ai.  xlnu'lraiionii,  lioeoces,  difpcafa- 
lionc,  faica]:ies,  «citiiJtio:if,  and  fuch  like,  from  farilg 
^autcd  Wiihout  tne  knowledge  o!  the  party  that  en* 
itih  It. 

And  a  cave  a:  if  "^  fuch  xalidity  Hy  the  cansn  law,  that 
it  an  iiiftiiurion,  ^Jir.  ni  Vration.  c  the  like,  he  grained 
pcn.i' «;  f  jch  caveat,  trc  fjime  ;&  vc.u.  J^L  Par,  145,  6> 
]  LiV,  137.      Ou,en.  5c. 

i^ut  aot  fd  h?  ihcr  c^r-.rcn  law.  FW  hy  the  commoa 
law,  an  2d.r.iiI:oii,  inft^iiut  dh,  probate,  adminiftracionp 
or  the  I'Lc,  cntrary  ro  2  ca\ca:  entred,  (hall  ttand  good^ 
in  the  eye  of  which  !aw,  r:)=  caveat  is  faid  to  he  onlf  a 
caution  :'or  the  ir.i'ormz'.iop  of  the  court  (like  a  ciffCX 
entrrd  in  chancen  a^airil  t:<c  paiBng  of  a  patent,  or  in 
the  common  picas  ::c:iiQi^.  the  Icvyiflii  of  a  hne) ;  but  that 
it  do:h  not  prerene  the  right  ur.:oi:ch;d,  fo  as  to  obII  all 
futfequert  proceeding-,  beciiufe  it  cjoih  not  come  ftps 
anv  fuperior ;  nor  h^th  it  ewer  been  determined,  that  • 
bifhcp  became  a  i;. turner,  hv  givin>:  inftitution  vithouC 
regord  to  a  ca\e4it;  om  tr.e  c'-.trarv,  i:  was  faid  hy  Coke 
and  Douend^e,  in  the  caic  or  Hut::: ins  and  GUvtr^  Hm 
14  J 2,  that  they  have  nothing  to  do  wUh  a  caveat  in  the 
common  !av?.  C. ;.  jj^,  2  Ba,  Jcr.  404.  J^  P^* 
145,  6. 

U  CcffiOBi 


aBg 


CelTion.    See  i^dottiamt^ 
Chancel.    See  C&ttrtj^. 


^MMSa 


C))ancellot&,  &c. 

I.  np  H  E  word  cbameUor  is  not  mentioned  In  the  com-  Chuctllorft 

''*  miffion,  "and  but  rarely  in  our  ancient  records ; 
but  feemeth  to  have  grown  into  u(e  in  imitation  of  the  like 
title  in  the  (late  %  inafmuch  as  the  proper  office  of  a  chan- 
cellor as  fuch,  was,  to  be  keeper  of  the  feals  of  the  arch- 
hUhop  or  bifhop,  as  appears  from  divers  entries  id  the  re- 
giftfy  of  the  archbifliops  of  Canterbury.     Gibf^  986* 

2*  This  ofice  (as  it  is  now  underftood)  includeth  in  it  O^cUl  priaci* 
two  other  offices,  which  a^  diftinguiOied  in  the  commif-  P*'  <>■'  ^u: 
fion   by  the  titles  of  official  trindpal  and  war  gmeroL  •*****■*• 
The  proper  work  of  an  dfftdai  is,  to  hear  caufes  between 
tnrty  and  party,  concerning  wills,   legacies,  marriages* 
ittd  the  like,  which  are  matters  of  temporal  cognizance^ 
bat  have  been  granted  to  the  eccleGadical  courts  by  the 
OinceSons  of  princes.     The  proper  work  oF  a  vicar  gt^ 
kirsJ  is,   %\it  exercife  and    adminifiration   of  jurifdi^ljon 
purdy  rpirhual,  by  the  authority  and  under  the  diredion 
of  the  bilhop,  as  vifitation,  corrcdion  of  mapners,  grant7 
iiig  infiitutionSy  and  the  like,  with  a  general  infpedion 
tf  men  and  things,  in  order  to  the  preferving  of  difcipline 
abd  good  government  in  the  church.     Gih/l  Intrbd,  22» 
&ifitf$Traas,  10%.. 

And  although  thefe  two  offices  have  been  ordinarily 

rted  together ;  yet  we  find  in  the  adls  and  records  of 
feveral  fees  frequent  appointments  of  vicars  general 
fetairacely,  upon  occaAonal  abfences  of  the  archbifhops 
or  bifllops.     Gibfons  TraSiSy  j  10. 

^7or  the  vicar  general  was  an  officer  occalipnally  con« 
fttutcdy  when  the  biOiop  was  called  out  of  the  diocefe, 
iy  Ibreijen  embaffies,  or  attendances  in  parliament,  or 
oAcr  affairs  whether  publick  or  private;  and  being  the 
l^fffcfcntative  of  the  bifliop  for  that  time,  his  commiffion 
ODtaCaioed  in  it  all  that  power  and  jurifdi£^ion  which  ({ill 
idled  in  the  bifhop  notwithftanding  the  appointment  of 
official,  that  is,  the  whole  adminiftration  except  the 
Vol.  I.  U  hearing 
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Commiflliry* 


Archdeioon*! 
official. 


Qjialificattofli 


hearing  of  caufes  in  the  conftfiory  court.    Gihf,  Imni, . 
23. 

And  Dr.  Gibfon  takes  occafioo  to  wi(b,  that  theiii 
oiEces  might  be  kept  feparate  dill ;  the  office  of  tric^  gi^ 
neral  Co  be  veiled  in  the  hands  of  fome  grave  and  prudent 
clergyman,  ufually  refident  within  the  diocefe ;  and  that 
of  9ffiiial  (as  being  converfant  about  temporal  matters) 
in  the  bands  of  a  layman,  well  (killed  in  the  ctvil  law. 
Glhf*  990* 

3.  Commiflary  is  he  that  is  limited  by  the  bifliop  (0 
fome  certain  place  of  the  diocefe,  to  aflift  him{  and  itt 
moft  cafes  hath  the  authority  of  official  principal  and 
vicar  general  within  his  limits.  Tirrm/  $f  tbi  law.  TtU 
Commifiary.     4  Inji.  338. 

The  chancellor  is  not  confined  to  any  place  of  the  dio- 
cefe, nor  limited  to  fome  certain  caufes  only  of  jurifiiic- 
tion ;  but  twtry  where  throughout  the  whole  diocefe  ke 
fupplicth  the  bifliop's  abfence,  in  atl  matters  and  caufes 
ecclefiaftical  within  his  diocefe.  But  the  authority  of 
commiflaries,  as  it  is  reftraincd  to  fome  certain  place  of 
the  diocefe,  fo  is  it  alfo  reftrained  to  fome  certain  cauftt 
of  jurifdidion,  limited  unto  them  by  the  biOiops :  fbr 
which  reafon  the  law  calls  them  offidalesforami^  as  fC- 
ftrained  aadamforo  only  of  the  diocefe.     (j§d.  81. 

4.  And  what  is  faid  of  commifTiries  may  be  alfo  ap- 
plied to  the  officials  of  fuch  archdeacons  as  have  a  con- 
current jurifdi£lion  with  their  bifhop.     Gihf.  Trfi£fm  114. 

5.  By  Can,  127.  No  man  (hall  be  admitted  a  chaiH 
celior^  commifTary,  or  official,  to  exeicife  any  ecclefi- 
aftical  jurifdi£lion,  except  he  be  of  the  full  age  of  fix  and 
twenty  years  at  the  leafl,  and  one  that  is  learned  in  the 
civil  and  ccclefiaftical  laws,  and  is  at  the  leaft  a  mafier  of 
arts,  or  batchelor  of  law,  and  is  reafonably  well  pradifed 
in  the  courfe  thereof,  as  likewife  well  afFe^tcd  and  zea- 
loufly  bent  to  religion,  touching  whofe  life  and  man* 
ners  no  evil  example  is  had,  and  except  before  he  enter 
into  or  execute  any  fuch  office,,  he  (hall  take  the  uath  of 
the  king's  fupremacy  in  the  prefence  of  the  bifhop,  or 
in  the  open  court,  and  (hall  fubfcribe  to  the  thirty-nine 
articles,  and  (hall  alfo  fwear  that  he  will  to  the  uttermoft 
of  his  underftanJing  deal  uprightly  and  jullly  in  his 
office,  without  refpeft  of  favour  or  reward ;  the  faid 
oaths  and  fubfcriptiun  to  be  recorded  by  a  rcgider  then 
prefcnt. 

And  they  arc  alfo  to  take  the  oaihs  at  the  fcffioos,  as 
other  pcffons  qualifying  for  offices. 

lu 
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Tn  the  fccond  year  of  king  Cfairles  the  firft,  Dr.  SuUon, 
chancellor  of  Gloucefter,  was  fued  before  the  high  com- 
miffioners,  for  that  he  being  a  divine,  and  having  never 
been  brought  up  in  the  fcience  of  the  civil  or  canon  laws, 
nor  having  any  underftanding  therein,  took  upon  him  the 
office  of  chancellor,  contrary  to  the  canons  and  conftiru- 
tiont  of  the  church.  Whereupon  he  prayed  a  prohibi- 
tion in  the  common  picas,  fuggefting  that  he  had  a  free- 
bold  in  the  chancel ior(hip»  and  ought  to  enjoy  the  fame 
for  life:  but  the  court  would  not  grant  the  prohibition; 
bccaufe  it  belonged  to  the  fpi ritual  courts  to  examine  the 
abilities  of  fpiritual  officers  ;  and  fo,  though  a  lay  perfon 
gains  a  freehold  by  his  admiffion  to  a  benefice,  yet  he  may 
be  fued  in  the  fpiritual  court,  and  deprived  for  that  caufe. 
Gibf.  987. 

But  of  later  days,  when  Dr.  Jones,  chancellor  of  Lan- 
daflFy  was  libelled  againft  for  ignorance,  prohibition  was 
prayed,  and  alfo  obtained  upon  this  foot  6f  freehold; 
and  when  confultation  was  prayed,  as  in  a  cafe  of  mere 
ccclefiaftical  cognizance,  and  the  prayer  was  fupported  by 
the  precedent  of  Dr.  Sutton,  the  court  inclined  againft  it, 
and  denied  Sutton's  cafe  to  be  law.     Gtbf,  987:     4  Mod. 

6.  Concerning  the  nature  and  extent  of  the  power  of  jurlfdiaicf; 
chancellors,  as  that  name  is  underftood  at  prcfent,  bifhop 
Stillingfleet  faith  as  follows  : 

There  is  a  difference  in  law  and  reafon,  between  an 
ordinary' power  depending  on  an  ancient  prefcription  and 
compofitiony  (as  it  is  in  feveral  places  in  the  deans  and 
chapters  within  their  precindls,)  and  an  ordinary  power 
in  a  fubftitute,  as  a  chancellor  or  vicar  general.  For  al- 
though  fuch  an  officer  hath  the  fame  court  with  the  bifhop, 
fb  that  the  legal  adls  of  court  are  the  bifhop's  ads  by 
whofe  authority  he  fits  there,  fo  that  no  appeal  lies  from 
•the  btfliop's  officer  to  the  bifhop  himfclf,  but  to  the  fupe- 
rior ;  and  although  a  commifTary  be  allowed  to  have  the 
power  of  the  ordinary  in  tef^amentary  caufes,  which  were 
not  originally  of  ecclefiaftical  jurifdif^ion :  yet  in  ads 
which  are  of  fpiiitual  and  voluntary  jurifdif^ion,  the  cafe 
ia  otherwife.     For  the  bifhop,  by  appointing  a  chancel- 


{a)  By  a  conftitution  of  Otho,  judges  ignorant  of  the  law, 
is  a  doobtfol  cafe,  from  which  a  prejudice  may  arife  to  either 
party 9  nay,  at  the  expence  of  both  parctes,  call  in  the  counfi^l 
of  a  learned  affeiTor.    Ath.  71. 

U  2  lor. 


292  Ct)ancellor&,  &c. 


lor,  doth  not  dived  himfelf  of  bis  own  ordinary  power  ; 
but  he  may  delegate  fome  parts  of  it  by  commiflhMi  to 
othera,  which  goea^oo  farther  than  is  exprefled  in  it.    For 
it  is  a  very  great  miftake  in  any  to  think,  that  foch  who 
ad  by  a  delegated  powtr^  can  have  any  more  power  than 
is  given  to  them^  where  a  fpecial  commiffion  is  required 
for  the  exercife  of  it.     For  by  the  general  commifioo  no 
other  authority  palleth,  but  that  of  hearing  caufes  t  biic 
all  ads  x)f  voluntary  jurifdidion  require  a  fpecial  com- 
miffion, which  the  bifhop  may  rettrain  as  he  fees  caufe. 
For,  as  Li nd wood  faith,  nothing  pafles  by  virtue  of  the 
office  but  the  hearing  of  caufes;  fo  that  other  ads  depend 
upon  the  biihop*s  particular  grant  for  that  purpofe.     And 
the  law  no  where  determines  the  bounds  of  a  cbancellor*g 
power  as  to  fuch  ads ;  nor  can  it  be  fuppofed  fo  to  dOf 
fince  it  is  but  a  delegated  power,  and  it  is  in  the  right  of 
bim  that  deputes  to  circumfcribe  and  limit  it.     Neither 
can  ufe  or  cuftom  enlarge  fuch  a  power,  which  depends 
upon  another's  will.     And  however  by  modern  praAioe 
the  patents  for  fuch  places  have  pafied  for.  the  life  of  the 
perfon  to  whom  they  were  firft  granted ;  yet  it  was  not 
fo  by  the  ancient   eccleftaftical    law    of  England.     For 
Lindwood  affirms,  that  a  grant  of  jurifdidton  ceafeth  by 
the  death  of  him  who  gave  it;  or  otherwife  it  could  never 
pafs  into  the  dean  and  chapter /</«  vacantia  or  to  the  guar- 
dian of  the  fpiritualties.     And  he  gives  a  good  reaibn  for 
it,  that  the  bifhop  mav  not  have  an  official  againft  his 
will,  perhaps  difagreeable  to  him.     It    is  true,    that  by 
the  ftaiute  of  the  37  H,  8.  t*.  17.  mere  dodors  of  laws  are 
made  cap^iblc  of  exerciftng  all  manner  of  ecclefiaftical  ju- 
rifdidioD  ;  but  it  doth  not  aflign  the  extent  of  their  jurit- 
didion,    but  leaves   it   to  the  bi(bops  themfelves,    from 
whom  their  authority  is  derived.     And  the  law  ftill  dif- 
tinguiiheth  between  ordinary  and  delegated  power;  for  the 
former  fuppo(cth  a  perfon  to  ad  in  his  own  right,  and  not 
by  a  depuiatiou,  which  no  chancellor  or  official  doth  pre* 
tend  onto.     1  Sii/t\  330. 

Note,  vsluntury  juf\id\&ion  is  exercifed  in  matters  which 
require  no  judicial  proceeding,  as  in  granting  probate  of 
wills,  letters  of  admintflracion,  fequeflration  of  vacant 
benefices,  ioftitution,  and  fuch  like;  contfntioos  jur'iCdiC'- 
tion  is,  whtre  there  is  an  adion  or  judicial  procef«,  and 
confifteth  in  the  hearing  and  determining  of  caufes  be* 
tween  party  and  party.     j^yLPnrerg^  318. 

And  the  dif^indion  which  bifhop  Stillingfleet  here 
lajeth  down,  between  contentious  and  voluntary  jurifdic- 

lioni 
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tioOf  IS  the  one  is  fuppofed  to  be  conveyed  to  the  official, 
mnd  the  other  to  remain  in  the  bifhop,  is  fupported,  as  to 
the  contentious  jurifdidtion,  by  the  books  of  common  law; 
which  affirm,  that  a  bifliop  may  well  fue  for  a  penfion  or 
other  right  before  his  own  chancellor;  and  fay,  that  the 
archbiihop  having  condituced  an  official  principal  (as  the 
dean  of  the  arches)  to  receive  appeals,  cannot  afterwards 
come  into  that  court,  and  execute  the  office  himfelf.  Add 
to  this,  what  is  generally  faid,  that  if  a  bi(hop  doth  not 
confiitute  a  chancellor,  he  may  be  obliged  to  do  it  by  the 
archbifliop  of  the  province.     Gibf.  926. 

But  as  to  the  other  branch,  to  wit,  voluntary  jurifdic* 
tion,  as  vifitation,  inftitution,  licences,  and  the  like ;  all 
this  doth  remain  in  the  archbifliop  or  biOiop,  notwith- 
ftanding  the  general  grant  of  all  and  all  manner  of  jurif- 
diflion  to  the  official.  And  then  fore  in  oor  ancient-  ec- 
clefiafticai  records,  we  find  fperial  commiffions  to  hear 
and  determine  matters  found  and  dcteAed  in  the  vifitation, 
gpranted  by  the  vifitors  to  fuch  perfons  whofe  zeal  and  in- 
t^rity  they  could  confide  in,  for  the  efFcAual  profecution 
of  the  crimes  and  vices  deteded.  In  like  manner  inflitu- 
tions,  licences,  and  the  like,  can  belong  to  chancellors 
no  otherwife,  than  as  the  light  of  granting  is  conveyed  to 
them  diflintStly  and  in  exprefs  terms :  And  all  that  is  here 
faid  of  chanccllois,  holds  eouallv  in  the  cafe  of  commifla- 
lies  and  officials,  according  to  the  refpefiive  powers  dele- 
gated to  them.     Gibf.  987. 

Under  the  appellation  of  delegated  jurifdidion,  in  a 
large  fenfe,  may  be  comprehended  the  jurifdidtion  of 
archdeacons,  who  exercife  fuch  branches  of  epifcopal 
■power  (in  fubordination  to  the  bifhops)  as  have  been  an- 
ciently affigned  to  them,  efpecially  the  holding  of  vifr.a* 
tions:  and  of  deans,  deans  and  chaptcrrs,  and  prebenda* 
ties,  who  exercife  epifcopal  jurifdidlion  of  all  kinds,  inde- 
pendent from  the  bifhops,  though  no  juriididion  at  all 
could  accrue  to  them  otherwife  than  by  grant  from  the  bi- 
fliops,  or  by  the  arbitrary  and  overruling  power  of  the ' 
popes.  Both  of  thefe,  however  originally  delegated,  have 
wag  obtained  the  flyle  of  ordinary  jurifdii£lion,  as  belong- 
ing of  courfe  and  without  any  exprefs  commiffion,  to  the 
(cveral  offices  before^mentiontd.     Gibf,  Intioi*  22. 

But  the  power  which  we  properly  call  delegated,  is  the 
power  of  chancellors,  comikiifTari^s,'  ai^d  officials;  which 
they  exercife  by  exprefs  commiffiorf'from  ihe'refpedive 
ordinaries,  to  wbofe  flations  or  offiliks  tuch  powers  itre 
aanexed.    Id. 

U  3  7.  As 
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ibadaoiBcc  7*  As  the  bifhop  may  bound  coromiffions  in  point  of 
power,  fo  he  may  alfo  bound  them  in  point  of  duration* 
The  commiffion  of  official  for  hearing  of  caufet,  ia  the 
only  one  ii^hich  the  bifhop  it  preiendtd  to  be  under  an 
obligation  to  grant*  and  he  (at  official)  hath  left  fliare 
than  any  other  in  the  fpiricual  adminiftration ;  .  and  yet 
even  in  thit  the  rule  of  the  la^  it,  that  the  power  of  of* 
ficlalt  ceafeth,  not  only  by  revocation,  but  by  the  death  of 
him  who  deputed  them.  And  the  reafon  given  for  it  it^ 
that  otberwife  upon  the  death  of  the  bifhop  the  guardian 
of  the  fpirituaitiet  (and  the  fame  holds  good  of  the  Aic- 
ceflbrt  aifo)  might  have  an  unacceptable  perfon  inCaikd 
upon  him.  Accordingly^  before  the  reformation,  and  for 
fome  tirr.e  afcert  we  find  new  commiffiont  for  officet  of 
all  kindi  generally  granted  together,  after  the  Gonfecra- 
lion  or  traoflitiotn  oif  a  new  biibop;  and  thofe  granta 
ufually  either  to  continue  during  pteafure  in  expreft  words, 
€u  without  any  mention  of  the  continuance  for  life  or 
other  term,  and  fo  equally  revocable  at  the  pleafore  of 
the  biibop.  The  fame  feemeth  to  have  continued,  at  leaft 
the  common  ftyle,  for  fome  years  in  the  reign  of  queen 
Elizabeth  ^  and  in  the  next  reign  we  find  it  a  queflion  in 
the  cafe  of  the  prebend  of  Hdtcbirlty^  whether  any  con« 
firmation  could  bind  the  fuccefibr  $  and  though  in  the  cafe 
of  Dr.  Barkir^  in  the  twenty- firft  year  of  king  James,  the 
court  were  of  opinion,  that  the  bi(hop  had  no  right  to 
take  from  bim  hit  <  ffice  of  commifiary  and  vicar  general, 
which  was  granted  for  life,  it  is  to  be  obferved,  that  that 
grant  had  been  made  by  deed  from  the  bilhop  himfelf, 
who  therefore  was  bound  by  his  own  a£l,  and  could  not 
undo  it  at  plcafure  \  but  in  the  nexc  reign,  3  Cha,  in 
Sutton  s  cafe,  it  h  mentioned  again  as  a  doubtful  point, 
wb^hcr  the  grant  or  the  predeceflbr  (however  confirmed) 
could  bifid  the  fucceflbr.     Glhf,  Intred,  25. 

And  it  (bould  feem  tbat  the  grantees  themfelves  doubted 
their  title  for  life,  in  the  known  way  of  commiffiont, 
according  to  the  ccclefiaftical  method  ;  and  therefore  for 
greater  fecurity  (no  doubt  by  the  advice  of  common  law* 
yert)  they  obtained  the  offices  by  way  of  letters  patents, 
with  the  habendum  and  other  attendants  on  temporal 
grants  s  in  which  way  they  iiill  continue.  And  it  is  now 
taken  for  clear  lavv,  in  the  cafe  of  bifhops  and  other  ordi* 
naries,  that  the  grant  of  an  office  for  life  by  the  pre- 
deceflbr, whether  judicial  or  minifteria),  if  it  be  confirm^ 
by  the  dean  SMid  chapter,  is  binding  to  the  fucceflbr.  But 
it  is  to  be  remembered,  that  this  is  an  aUgw^nce,  and  not 

a  com* 
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a  eommtod ;  the  law  declares  fuch  grants  good  vvhrn 
■iade»  but  doth  not  dired  them  to  be  made ;  in  this  the 
fcifliop  ii  at  hit  own  liberty  as  much  as  ever,  no  reftraint 
chercio  being  laid  upon  him  by  any  law  of  this  realm.  Id, 
The. bme  holds  much  more  ftrongly,  in  the  cafe  of 
giraoti  for  more  lives»  and  grants  in  reverfion.  In  favour 
of  a  grant  for  one  life,  it  may  be  alleged  that  the  grantee, 
under  the  uncertainty  of  the  life  of  the  grantor,  would 
have  no  encouragement  to  fequefter  him  from  all  other 
bafioeft»  and  turn  his  thoughts  wholly  to  the  execution 
of  that  office  1  and  that  by  the  time  he  hath  attained  a 
competent  knowledge  of  perfons  and  things  relating  to  it^ 
be  may  be  removed :  but  thefe  cannot  be  pleaded  in  fa- 
vour of  grants  for  more  lives,  and  grants  in  reverfion. 
It  is  true,  the  temporal  courts  do  fo  far  reftrain  fuch 
grants,  as  to  declare  them  void,  unlefs  warranted  by  pre- 
cedents before  the  i  EU%.  in  the  cafe  of  bifliops,  and  be- 
fore the  ijEliz.  in  the  cafe  of  others  (in  which  years  the 
two  ftatutes  were  made  againft  the  laying  thefe  and  the 
like  unreafonable  burdens  upon  fucceilbrs};  and  they 
alfo  do  declare  them  void,  unlefs  they  be  granted  freely 
and  without  reward,  and  unlefs  the  grantee  (fuppofing 
him  of  full  age)  appear  to  have  fufficient  knowledge  for 
the  work.  But  they  have  allowed  them  to  be  good,  upon 
the  foundation  of  precedents  fubfequent  to  the  i  Eiiz,  on 
prefumption  that  there  might  be  precedents  before ;  and 
they  have  alfo  allowed  grants  to  minors  to  be  good,  on 
prefumption  that  in  due  time  they  will  qualify  themfetves 
for  the  offices,  and  that  until  fuch  time  as  they  (hall 
come  of  age  they  may  fupply  the  places  by  deputies.  Gtlf 
(Mind.  26, 
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CHANTRY,  cantarla^  was  commonly  a  little  chapel* 
or  particular  altar,  in  fome  cathedra]  or  parochial 
church  \  endowed  with  lands  or  revenues,  for  the  main- 
tenance of  a  prieft,  to  pray  for  the  fouls  of  the  founder  and 
Ui  friends. 

\  man  might  make  a  chantry  by  licence  of  the  king, 
irilhont  ^  ordinal  4  for  the  ordinary  hach  nothing.to  do 

fiicrevitbt 
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The  main  ufe  and  intent  of  thefe  chantries  was,  for 
prayers  for  fouls  departed,  on  a  fuppofition  of  purgatory, 
and  of  being  relcaftd  from  thence  by  mafles  fatisfaflory: 
And  prayer  for  fuch  fouls  was  the  general  matter  of  all 
obits,  anniverfar^es,  and  the  like,  which  were  but  feverai 
forms  of  prayer  for  fouls.     God,  329. 

Thefe  chantries  were  diflblved  by  the  flatute  of  the 
1  Ed.  6.  c.  1 4. 


€!)apeU 

Chtfcl.  vbtBcc  I*  \S7  ^  ^^^^  foftened  in  Engliib  the  pronunciation  of 
fociUtd,  ^^     the  initial  letters  of  this  word,  as  we  have  done 

in  many  other  like  inftances,  for  it  is  evidently  the  fame 
with  the  Latin  word  captUa :  the  Danifh  word  is  hpd^ 
the  Belgtc  iapilU^  the  Spanifli  capUla.  But  from  whence 
they  have  their  derivation>  fecmeth  not  to  have  been  fa- 
tisfaAorily  accounted  for.  Perhaps  the  fame  may  J>e  a 
diminutive  of  the  word  capa,  which  hath  been  adopted  to 
fignify  one  of  the  priefis  vcftments,  fo  called  (faith  Lind- 
wood)  a  captindi^  from  its  containing  or  c<ivering  tlie 
whole  back  and  {boulders.  For  chapels  at  firff  were  only 
tents  or  tabernacles,  fometimes  called  field  churches,  be- 
ing nothing  more  than  a  covering  from  the  inclemency  of 
the  feafons.  And  the  metaphor  is  transferred  with  our 
Engliib  word  C9pi^  which  is  ufed  to  denominate  the  fame 
veftment,  and  fignificth  alfo  a  canopy  or  other  vaukcd 
covering.  So  c:ppe  denoteth  the  round  top  of  a  hill.  So 
we  fay  the  cape  of  a  wall ;  the  cope  of  a  coat ;  cape^  a  pro* 
montory,  or  other  extremity  ;  cap^  a  covering  for  the 
head  ;  and  other  fuch  like. 
Prifate  ckapcli.  2-  P^vatc  chapels  arc  fuch  as  noblemen  and  other  ft* 
ligious  and  worthy  perfons  have  at  tneir  own  privite 
charge,  builc  in  or  near  their  own  houfes,  for  them  aai 
their  families  to  perform  religious  duties  in.  Thefe  pri- 
vate chapels  and  their  ornaments  are  maintained  at  ihefc 
perfons  charge  to  whom  they  belong  ;  and  chaplains  pfO- 
vided  for  them  by  themfelves,  with  honourable  pcnfiOBll.. 
and  thtrfe  anciently  were  all  confecrated  by  the  biflkip  of ' 
the  diocefe,  and  ought  to  be  fo  flill.  Degge^  P.  I.  r.  19., 
Stratford.     ///  A  decree^  that  wb$Juvtr  9gemi/liki ffA,. 

kititiin  •ftbt  can$ns  Jkall  ceUbrati  mafs  in  #rj/irw,cliyjiif 

1^ — ^- 
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hmfts^  w  ciinr  places^  n$t  conficratid^  witbout  having  oluimi 
ibi  lianci  $f  the  di9cefan^  /hall  he  fn/pindgd /r»m  tie  celikrm" 
tim  #/  Swm  ferviii  ftr  tbg  fpaa  if  a  mwth.  And  4dl  KamiS 
grsMUd  bf  ibt  bi/bifSf  fir  ceUhratiwg  ma/s  in  places  not  cwnfi^ 
traiid^  otbir  Aan  t$  niblimtn  or  other  great  men  eftbe  reaim^ 
Ihnmg  at  m  unfiderable  dijlatiee  from  /&  churchy  or  notmoufy 
wmk  er  infirm^  Jball  be  void.  NevertheUfs  the  beads j  govern 
m§rSf  and  canons  of  cathedral  churches  ^  and  others  of  the  clergy^ 
wetg  cdibrati  mafs  in  their  oratories  of  ancient  ere£iion^  as  bath 
Haen  accuftomed.  Moreover^  the  priefts  who /hall  celebrate  mafs 
in  oratorios  or  chapels  built  by  the  kings  or  queens  of  England^ 
or  their  children^  Jball  not  incur  fuch  pain,     Lind.  233. 

In  oratories']  An  oratory  differs  from  a  church :  for  in  a 
church  there  is  appointed  a  certain  endowment  for  the 
Oiinifler  and  others ;  but  an  oratory  is  that  which  is  noc 
built  for  faying  mafs^  nor  endowed,  but  ordained  for 
prayer.     Lind.  233. 

Or  other  places]  As  fuppofe,  in  a  tent»  or  in  the  open 
air.    Lissd.  233. 

tyitbout  having  obtained  the  licence  of  the  tSocefaa]  Such 
oratory  any  one  may  build,  without  the  confent  of  the  bi* 
Ihop  \  but  without  the  licence  of  the  btfliopy  divine  Ser- 
vice may  not  be  performed  there.  And  this  licence  he 
(ban  not  grant,  for  divine  fervice  there  to  be  performed^ 
upon  the  greater  feftivals.     Lind,  233. 

Abundance  of  fuch  licences  both  before  and  fince  the 
reformation,  remain  in  our  ecclefiafticat  records;  not  onXf 
fat  prayers  and  fermons,  but  in  fome  inftances  for  facra- 
meots  alfo.  But  the  hw  is  (as  Lindwood  hath  it  in  fait 
glofs  on  the  faid  canon)  thatiuch  licence  be  granted  fpar* 
iogly.  And  thefe  refiriAions  were  laid  on  private  ora* 
tories,  out  of  a  juft  regard  to  places  of  publick  wor(bip  ; 
that  while  the  laws  of  the  church  provided  for  great  innr« 
mitiet,  ot  great  diftance,  fuch  indulgence  might  not  be 
abufed  to  an  unneceflary  negleA  of  publick  or  parochial 
cpDiflDuoion.     Gibf  212. 

And  in  the  faid  oratories,  a  bell  might  not  be  put  up 
Without  the  bi{hop*s  authority.     Lind.  233. 

jb  a  confid<rable  dijiance]  As  fuppofe,  a  mile  or  more  ; 
and  in  fuch  cafe  and  not  otherwife  (faith  Lindwood)^ 
the  bUbop  ought  to  permit  fervice  to  be  performed  there« 
lMd.%2Z- 

By  the  2  CsT  3  Ed.  6.  c.  !•  /•  r*  and  1  El.  c.  2.  /  4« 
Open  prayer  in  and  throughout  thofe  a£b,  is  explained 
iqercby  to  bci  that  prayer  which  is  for  others  to  come  unto 

or 
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or  hear,  either  in  common  chufcbcs,  or  private  chapeb  or 
oratories. 

By  the  23  £/.  r.  i.  Every  pcriSMi  which  «ftialtj  on  the 
fuoday  Ihall  have  in  his  houfe  divine  fervke  which  it  cSi- 
bliflied  by  the  law  of  this  realm,  and  he  thereat  hioifcif 
vfually  prefcnty  and  (hall  not  obftinately  refiife  to  come 
to  church  i  and  fliall  alfo  four  times  in  the  year  at  Icaft  he 
prefent  at  the  divine  fervice  in  the  church  of  the  pvifll 
where  he  (hall  be  reiident,  or  in  fome  other  coeiaoa 
church  or  chapel  of  eafe ;  (hall  not  incur  the  penalty  of  lol. 
a  month  limited  by  the  laid  ad,  for  not  repairing  to 
church,     r.  12. 

By  Can,  71.  No  roinifter  (hall  preach  or  adminifter  the 
holy  communion  in  any  private  houfe,  except  it  be  in  rimes 
of  neceffity,  when  any  being  either  fo  impotent  as  they  can* 
not  go  to  the  church,  or  very  dangeroufly  lick,  are  defiroos 
to  be  partakers  of  the  holy  facrament ;  upon  pain  of  foC- 
penfion  for  the  firft  ofience,  and  excommunication  hi  Am 
fecond.  Provided,  that  houfes  are  here  reputed  for  private 
houfes,  wherein  are  no  chapels  dedicated  and  allowed  by 
the  ecclcliaftical  laws  of  this  realm.  And  pro? ided  allot 
under  the  pain  before  exprefled,  that  no  chaplains  do 
preach  or  adminifter  the  communion  in  any  other  places, 
but  in  the  chapels  of  the  faid  houfes ;  and  that  alfo  they 
do  the  fame  very  feldom  upon  fundays  and  holidays  :  fo 
that  both  the  lords  and  mafters  of  the  faid  houfes,  and 
their  families,  (hall  at  other  times  refort  to  their  own  pa- 
rib  churches,  and  there  receive  the  holy  communion  at 
the  lead  once  every  year. 
Frccckaptli.  3.  Thedifiindtton  of  free  chapels,  isgrounded  on  their  free* 

dom  or  exemption  from  all  ordinary  jurifdifiion.  GH/.  2|0« 

Sir  Simon  Degge  fays,  it  is  agreed  on  all  hands,  that 
the  king  may  crcSt  a  free  chapel,  and  exempt  it  from  the 
jurifdidtion  of  the  ordinary,  or  may  licence  a  fubjed  fo  to 
do.    Diggif  P.  I.  r.  12. 

And  Dr.  Godolphin  fays,  the  king  may  licenfe  a  fubje^ 
to  found  a  chapel,  and  by  his  charter  exempt  it  from  the 
yiritation  of  the  ordinary.    Gcd^  145. 

But  Dr.  Gibfon  obferves  neverthelefs,  that  no  ioftances 
are  produced  in  confirmation  hereof ;  it  is  true,  he  fays, 
that  many  free  chapels  have  been  in  the  hands  of  fubjeds  j 
but  it  doth  not  therefore  follow,  that  thqfe  were  not  c^ir 
ginally  of  royal  foundation.     Gih/.  21 1. 

By  a  conftitution  of  archbifhop  Stratford,  as  before 
mcniioncd,  mini/iers  which  cffidaU  in  orator  i:i  ar  chaptb 
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iriRii  ty  ihi  Umgs  or  qutens  of  EnghmL,  or  their  children^ 
fUl  mi  nud  t$  havi  //■    lice/iie  $/  ihi  ordinary. 

OrtbiinbiUren']  Which  word  children  cxtendeth  not 
farther  than  to  grandchildren  \  after  thefe,  they  are  called 
poikriKy.     Lind.  234. 

All  free  chapels,  together  with  the  chantries,  were 
given  to  the  king  in  the  iirft  year  of  king  hdward  the 
iixih:  except  fome  few  that  are  excepted  in  the  ads  of 
psrliament  by  which  they  were  given  ;  or  fuch  as  are 
founded  by  the  king,  or  bis  licence,  fince  the  diflolution* 
Jkgii^  P.  I.  c.  12. 

And  the  king  himfelf  vidts  his  free  chapels  and  hof- 
{Ntals,  and  not  the  ordinary :  which  office  of  vifitation  is 
executed  forthe  king,  by  the  lord  high  chancellor.    God^ 

Free  cbzpels  may  continue  fuch,  in  point  of  exemption 
from  ordinary  vifitation  ;  though  the  head  or  members  do 
receive  inftitution  from  the  ordinary,     Gihf.  211. 

In  fliort,  the  fum  of  all  is  this  :  Free  chapels  (fays  the 
learned  and  accurate  bifhop  Tanner)  were  places  of  relt- 
giotts  worihip,  exempt  from  all  ordinary  jurifdidlion,  fave 
only,  ihat  the  incumbents  were  generally  infticuted  by  the 
bi(bop,  and  induced  by  the  archdeacon  of  the  place. 
Moft  of  tbefe  chapels  were  built  upon  the  manors  and  an- 
cient demefnes  of  the  crown,  whilft  in  the  king's  hands, 
far  the  ufe  of  himfelf  and  retinue  when  he  came  to  rcfide 
there.  And  when  the  crown  parted  with  thofe  eftaces, 
the  chapels  went  along  with  them,  and  retained  their  fir(t 
freedom  \  but  fome  lords  having  had  free  chapels  in  ma-> 
non  that  do  not  appear  to  have  been  ancient  demefne  of 
the  crown,  fuch  arc  thought  to  have  been  built  and  pri- 
vileged by  grants  from  the  crown.  Tanner*s  Notit,  Monafl^ 
Ticf.  28. 

4.  Of  chapels  fubje£l  to  a  mother  church,  fome  arech»peitoreai« 
merely  chapels  of  cafe,  others  chapels  of  cafe  and  parochial.  »«<*«'•  nwihtt 
Giif.  209* 

A  chapel  merely  of  cafe,  is  that  which  was  not  allowed 
a  font  at  its  inftitution,  and  which  is  ufed  only  for  the 
cafe  of  the  parifhioners  in  prayers  and  preaching,  (facra- 
snenta  and  burials  being  received  and  performed  at  the 
mother  church,)  and  commonly  where  the  curate  is  re- 
moveable  at  the  pleafure  of  the  parochial  minifter ;  accord- 
ing to  what  Lindwood  faith,  where  the  minifter  of  the 
mother  church  hath  the  cure  of  theip  both,  yet  he  excr- 
cilctb  the  cure  there  by  a  vicar  not  perpetual,  but  tempo- 
rary, luid  icmove^blc  at  pkafurc:  though  in  this  cafe, 
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Lindwood  obfcnrcf  elfewhere,  that  there  may  be  is  other 
reTpcds  the  rights  of  a  parochial  chapel  bj  cuftom.  But 
where  a  chapel  is  iBflitutcd,  thoug:h  with  parochial  rigbti, 
there  it  ufually  (if  not  always)  a  rcfervation,  of  repairing 
to  the  mother  church«  on  a  certain  day  or  days^  in  order 
to  prefcrve  the  fubordination.     Gibf.  209. 

A  parochial  chapel  is  that  which  hath  the  parochial 
rights  of  chriftening  and  burying  s  and  this  differeth  in  no- 
thing from  a  church,  but  in  the  want  of  a  redory  and  CA« 
dowment.     Deggi^  P.  !•  r.  12. 

For  the  privileges  of  adminiftring  the  facraments  (efpe- 
daily  that  of  baptifm)  and  the  office  of  burial,  are  the  pro* 
per  rites  and  jurifdidion  that  make  it  no  longer  a  depend- 
ing chapel  of  cafe,  but  a  fcparate  parochial  chapel.  For 
the  liberties  of  baptifm  and  fepulture,  are  the  true  difiinft  . 
parochial  rites.  And  if  any  new  oratoiy  hath  acquired 
and  enjoyed  this  immunity,  then  it  diflerech  not  froa  a 
parifli  church,  but  (fays  Mr.  Selden)  may  be  Oiled  capella 
parochialis.  And  till  the  year  1 300*  in  all  trials  of  the 
rights  of  particular  churches,  if  it  could  be  proved  that 
any  chapel  had  a  cuftom  for  free  baptifm  and  burial,  fnch 
place- was  adjudged  to  be  a  parochial  church.  Hence  at 
the  firft  eredion  of  thefe  chapels,  while  they  were  defign- 
cd  to  continue  in  fubjeftion  to  the  mother  church,  expiels 
care  was  taken  at  the  ordination  of  them,  that  there  (houM 
be  no  allowance  of  font  or  beiis,  or  any  thing  that  might 
be  to  the  prejudice  of  the  old  church  {a).  And  when  any 
fubordinate  chapel  did  afTume  the  liberty  of  burial,  it  was 
always  judgtd  an  ufurpation  upon  the  rights  of  the  mother 
church,  to  which  the  dead  bodies  cf  all  inhabitants  ought 
to  be  duly  brought,  and  there  alone  interred.  And  if  any 
doubt  arofe,  whether  a  village  were  within  the  bounds  of 
fuch  a  parifh ;  no  argument  could  more  diredly  prove  the 
affirmative,  than  evidence  given,  that  the  inhabitants  of 
that  village  did  bury  their  dead  in  the  churchyard  of  the 
faid  parifli.  Ken,  Par,  Ani,  5909  59 1. 
Their  tn<)ow.  5*  When  by  long  ufe  and  cuftom  parochial  bounds 
mriit  an.1  df  bccame  fixed  and  fettled,  many  of  the  pariAies  were  ftill 
pukdeacc.  f3  large,  that  fome  of  the  remote  hamlets  found  it  very 

inconvenient  to  be  at  ft*  great  a  diflance  from  the  church; 
and  therefore  for  the  relief  and  eafe  of  fuch  inhabitants, 
this  new  method  was  pradifed  of  building  private  oratories 


[a)  Nulla  ecclifia   eft  in  fn^judiium  alterim    conftrmeneia. 
X.  5.  32.  1. 


or  chapels  in  any  fuch  remote  hamlet  in  which  a  capeU 
lane  was  fimietimes  endowed  by  the  lord  of  the  manor, 
or  fone  other  benefafior,  but  generally  maintained  by  a 
ftipend  from  the  pariih  prieft,  to  whom  all  the  rights  an4   , 
dues  were  entirely  preferved.     Ken.  P0r.  Anu  587. 

But  in  order  to  authorise  the  ereding  of  a  chapel  of  eafe, 
the  joint  confent  of  the  diocefan,  the  patron,  and  the 
incumbent  (if  the  church  was  full)  were  [and  as  it 
ftcmeth  ftill  are]  all  required.  Kin.  Par.  Amu  585, 
586. 

By  a  confiitution  of  Othobon :  ffhtn  a  private  fcrfm 
ii/tr§tb  i§  have  a  chapel  df  hit  ovnij  and  ihi  hi/bcp /or  jii/l 
camfo  baib  granted  thefame^  the /aid  bijlep  hath  ahuays  pr§* 
wdedf  that  this  be  dene  without  prejudiie  to  the  right  ef  any 
atber ;  mgreeably  wbereunto  wt  do  injcin^  that  the  chaplains 
enitnftring  in  fuch  chapelt^  which  have  been  granted  faving  the 
right  of  the  metber  churchy  /hall  render  to  the  reQor  of  the 
faid  comfcb  all  oblatiom  and  other  things^  uhicbf  if  the  faid 
€betpUns  did  not  receive  tbem^  ovght  to  accrue  to  the  faid 
weather  ehnrch :  and  if  any  Jhall  mgle^l  or  refmfe  fo  ta  do^ 
ha  fiatt  incur  the  pain  of  fufpenfiom  until  be  Jhall  conform. 
Athoo.  112* 

But  this  is  to  be  underftood,  unlefs  a  fpecial  privilege 
or  ancient  cuftom  do  allow  the  contrary ;  or  unleis 
by  compofition  with  the  redor  of  the  mother  church,  he 
.do  retain  yearly  the  fruits  arifing  within  the  chapelry,  pay« 
IM  for  the  fame  fomething  in  certain  to  the  faid  redor. 
Jtbommli2* 

For  a  chapel  may  prefcribe  for  tithes  againft  the  mother 
church.  Thus  in  the  cafe  of  Sayer  and  Bland^  (4  Leon. 
14«)  when  the  parfon  libelled  for  tithes  againft  an  inhabit- 
aM  of  a  hamlet  where  was  a  chapel  of  eafe,  and  it  was 
fliewcd  on  the  other  fide,  that  time  out  of  mind  the  faid 
hamlet  bad  found  a  cleric  to  do  divine  fervice  in  the  faid 
chapel  with  part  of  their  tithes,  and  (what  was  an  ufual 
compofition  upon  the  credion  of  a  chapel)  paid  a  certain 
fiun  of  money  to  the  parfon  and  his  predecciTors  for  all 
CitliCi;  the  prefcription  was  held  to  be  good,  and  a  pro- 
kibition  was  granted.     Gibf  2C9, 

And  at  the  confecration  of  a  chapel,  there  was  often 
fomc  fixed  endowment  given  to  it,  for  its  more  light  and 
moSf  dependence  on  the  mother  church  :  in  fome  placet 
being  endowed  with  lands  or  tithes,  and  in  fome  places  by 
'voluntary  contributions.    Degge^  P.  i,  c.  it. 

YetSieverthelefs,  at  the  firit  there  were  very  many  figns 
of  the  dependence  of  chapels  on  the  mother  church;  of 
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which  the  prime  and  moft  effedual  wis  the  ptyment 
of  cithes  and  offerings  and  all  prcfiis  whatfocirer  to  the  in- 
cumbent of  ihe  mother  church.  And  therefore  when  fuch 
chapels  were  firft  allowed,  a  particular  refenre  was  always 
made,  that  fuch  a  new  foundaiton  Oiould  be  no  prejudice 
to  the  parifli  prieft  and  church.  The  conftitutions  of 
Egbert  archbiihop  of  York  in  the  year  750,  do  take  care 
that  churches  of  ancient  inftitution  (hould  not  be  deprifcd 
of  tithes  or  any  other  rights,  by  giving  or  alforring  any 
part  to  new  oratories.  The  fame  was  alfo  provided  in 
council  under  king  Ethelre»l,  by  the  advice  of  hh  two 
archbiQx)ps  Alpheg  and  VVulftan.  Which  conftitution 
is  aifo  found  in  an  elder  council  of  Mentz ;  and  in  the 
imperial  capitularies.  And  by  the  laws  of  king  Edgar 
made  about  the  year  970,  it  was  ordained,  that  every 
man  fbould  pay  his  tithes  to  the  ealdan  mynftrg^  to  the 
elder  or  mother  church:  Only  if  a  chain  or  lord  (hould 
have  Within  his  own  lee  a  church  with  a  burial  place 
(that  is,  a  parochial  chapel)  he  might  give  a  third  part 
of  his  tithes  to  it ;  but  if  it  had  no  privilege  of  burial 
(that  is,  if  it  were  a  bare  appendant  chapel)  then  the  law 
was,  to  maintain  the  prjeft  out  of  his  nine  parts,  that  is, 
purely  at  his  own  charge,  without  laying  any  part  of  the 
burden  on  the  pricft  of  the  parifli  church.     Kgm,  Pmr.  Awti 

594- 

Another  mark  of  dependence  on  the  mother  church 

w.is  this:  The  inhabicancs  ot  the  village  which  was  thus 
accommo'^zred  with  a  chapel,  were  upon  lome  feftivals  to 
repair  to  the  mother  church,  as  at\  exprefTion  of  duty  and 
obedience  10  it.  This  practice  was  enjoined  by  the  31ft 
canon  of  the  courril  of  Agatha,  and  recommended  by  a 
decree  of  Graiian,  aid  obtained  as  a  cuf^om  in  this  king- 
dom.  Yea,  when  chapels  were  firft  allowed  to  our  col« 
leees  in  Oxford,  it  was  generally  provided,  that  fuch  li- 
berty (hould  be  no  prejudice  to  the  parifh  church;  and 
that  the  fcholars  of  every  fuch  houfe  fhould  frequent  the 
faid  parochial  church  in  the  greater  folemnities  of  the 
year.  Which  cuftom  doth  {{jll  prevail  at  Lincoln  college, 
where  the  rcdor  and  fellows  on  Michaelmas  day  go  in 
cheir  refpedtive  habits  to  the  church  of  St.  Michael,  and 
on  the  day  cf  all  uints  to  the  church  o^'^  All  hallows.  Km*, 
Far,  Ant.  595. 

Nor  did  the  inhsbirants  of  ar.y  village  fo  privileged 
^vi'.h  a  chapel  barely  vlfic  the  mother  church,  and  join  in 
the  divine  lervice  ;  but  as  a  farther  fi^n  of  fubjection,  thejr 
iiiade  ttcir  cbiations^  and  paid  Tome  accudomcd  dues  at 
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Chole  folemn  feafons.  This  was  fometimes  done  upon 
circry  one  of  the  three  greater  feftivals  of  cbriftmas,  eafter^ 
and  whitfunday.  Sometimes  thofe  oflFerings  were  made 
only  on  the  day  of  the  dedication  of  the  mother  church. 
jAt  other  times  and  places,  thefe  foiemn  oblations  were 
made  only  at  whitfuntide,  and  this  chiefly  in  cathedral 
and  conventual  churches,  where,  among  all  parilh  church- 
ca  that  were  appropriated  to  them,  or  of  their  patronage, 
the  priefls  and  people  came  in  foiemn  proceffion  within 
the  wcelL  of  penticoft,  and  brought  their  ufual  offerings. 
Whereupon  we  may  ^irly  prefume,  that  this  old  cuftoni 
gave  birth  and  name  to  the  pentic§fials  or  whitfun-contri- 
butions  that  were  allotted  to  the  bithops,  and  are  ftill  paid 
in  fome  few  diocefes.    Km,  Par.  Jni*  596,  597. 

It  was  a  fiirther  honour  done  to  mother  churches,  that 
all  the  hamtefs  and  diftant  villages  of  a  large  parifh,  made 
one  of  their  annual  proceffions  to  the  parochial  churchy 
with  flags  and  ftreamers,  and  other  enfigns  of  joy  and  tri« 
umph.  This  cuftom  might  poffibly  after  the  conqueft  be 
introduced  by  the  Normans ;  for  among  the  ecclefuflical 
confiitutions  made  in  Normandy  in  the  year  1080,  it  it 
decreed,  that  once  in  a  year  about  pentecofi,  the  pricfis 
and  capellanes  (hould  come  with  their  people  in  a  full  pro- 
ceffion  to  the  mother  church,  and  for  every  houfe  Oiould 
oflfer  on  the  altar  a  wax  taper  to  enlighten  the  church,  or 
fomething  of  like  value.     Ken.  Par,  Ant.  598. 

Moreover,  the  capellane  or  curate  of  a  chapel  was  to  bo 
bound  by  an  021th  of  due  reverence  and  obedience  to  the 
reAor  or  vicar  of  the  mother  church.  This  z&  of  fub« 
miffion  is  enjoined  by  a  conftitution  of  archbifhop  Win- 
chelfea.  And  the  oatK  was  this :  That  to  tbi  parochial 
thmreb  and  the  nHor  and  vicar  of  it^  they  w:uldd9  no  manmr 
^  bart  or  prejudice  in  their  oblations^  portions^  and  all  accuf* 
Umid  dun ;  hut  as  much  as  lay  in  their  power j  would  defend 
aadfuun  them  in  all  refpe£fs  :  that  they  would  by  no  meant 
raiji^  uphold^  or  any  way  abet  any  grudges^  quarrels^  differ • 
nfit  or  contention^  between  the  faid  rcllor  or  vicar  and  hip 
fariftiioners ;  but  as  far  as  in  them  luy,  would  promote  and 
maintain  peace  and  charity  bctwien  them.  And  it  was  or«« 
daioed  that  all  flipendiaiy  piicfts  and  capellanes  (hould 
make  fuch  oath  before  ih*^  reiSior  or  vicar  or  their  deputy, 
on  the  fix{\  funday  or  fetiival  after  their  aJrr.iinon  \  and 
fliould  not  prefume  to  celebrate  divine  fervicc  before  fuch 
oath  was  actually  taken  (at  leaft  if  the  redor  or  vicar  did 
iafift  upon  it)  on  penalty  of  incurring  irre^^ularity,  and 
.6ich  other  punilhmcnts  as  the  canuns  did  inflidi  on  all 
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that  violated  the  conftitutions  of  holy  church.  And  if 
the  faid  capellanf  s,  after  fuch  oath  uken,  Ihould  be  coo- 
viAed  of  the  breach  of  it,  or  if  fufpefled,  (hoald  not  be 
able  to  purge  themfeives^  that  then  they  fliould  be  turned 
out  and  proceeded  againft  as  perjured  perfons.  And  if 
any  capcllane  renounced  this  obedience,  and  prcfvined  Co 
m&  in  contempt  of  the  mother  church  and  the  incumbent 
of  it ;  a  judicial  procefs  was  formed  againft  him,  of  which 
the  ifliie  was  to  ejed  and  fufjffcnd  him.  Junr.  Par^  Aatm 
599,  600. 

And  Dr.  Kennet  fays,  this  canon  rematneth  ftill  in  iia 
full  force.     Aim.  Par^  Ant,  Ms. 

And  Mr.  Johnfon  faith  accordingly^  that  they  who 
officiate  in  any  chapel  cf  cafe,  do  to  this  day  fweiar  obe^ 
dience  to  the  incumbent  of  the  mother  church.  J^uf* 
«05. 

The  inhabitants  of  a  precind  where  there  is  a  chapel^ 
though  it  is  a  parochial  chapel.  Mid  though  they  60  repair 
that  chapel,  are  neverthelefs  of  common  right  contributory 
to  the  repairs  of  the  mothcfr  church.  If  they  have  feats  at 
the  mother  church,  to  go  thither  it  ben  they  pleafe,  or 
receive  facramenti  or  facramentals,  or  marry,  chriften, 
or  bufy  at  it,  there  can  be  no  pretence  for  a  difcharge. 
Nor  can  any  thing  fuppnrt  that  plea,  but  that  they  have 
time  out  of  mind  been  difcharged  (which  alfo  is  doubted 
whether  it  be  of  itfelf  a  full  difch2r2:e) :  or  that  in  con- 
lideration  thereof,  they  have  paid  fo  much  to  the  repair 
of  the  church,  or  the  wall  of  the  churchyard,  or  the 
keeping  of  a  bell,  or  ihe  like  compofittors  (which  are 
clearly  a  difchargej.     Gihf.  197.   [o) 

Dr.  Godolphin  fays,  it  is  contrary  to  common  right, 
that  they  who  have  a  chapel  of  eafe  in  a  village,  (bould 
be  difcharged  of  repairing  the  mother  church  ;  for  it  may 
be  that  the  church,  bting  built  with  ftone,  may  not  nc^ 
any  reparation  wiihin  the  m-;mory  of  man ;  and  yet  that 
doth  not  difcharge  them,  without  fome  fpecial  caufe  of 
difcharge  (hewed.     G:;d.  153. 

If  the  chapel  be  three  miles  diilant  from  the  mother 
church,  and  the  inhabitants  who  have  ufed  to  come  to 
the  chapel,  have  ufed  always  to  repair  the  chapel,  and 
there  marry  and  bury,  and  have  never  within  fixty  years 
been  charged  to  repair  the  mother  church  ;  yet  this  is  not 
any  caufe  to  have  a  prohibiiion:  but  they  ought  to  Qiew  in 
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the  rpiritual  court  their  exemption,  if  they  have  any,  upon 
the  endowment.     2  RoWs  Ahr.  290. 

But  if  the  inhabitants  of  a  cbapelry  prefcribe  to  be  dif- 
charged  time  out  of  mind  of  the  reparation  of  the  mother 
church,  and  they  are  fiied  for  the  reparation  of  the  mother 
cbmrch,  a  prohibition  licth  upon  this  furmife.  2  RolFs 
Jbr.  290. 

T*  I  ly.  Ball  and  Crtfs.  The  inhabitants  of  a  chapelry 
within  a  parifli,  were  profecuted  in  the  ecclefiaftrcal 
courty  for  not  paying  towards  the  repairs  of  the  parifli 
church ;  and  the  cafe  was,  thofe  of  the  chapelry  never 
had  contributed,  but  always  buritfd  at  the  mother  church, 
till  about  Henry  the  eighth's  time  the  bifhop  was  pre* 
vailed  on  to  confecrate  them  a  burial  place,  in  conlidera- 
Cion  of  which  they  agreed  to  pay  towards  the  repair  of  the 
snother  church.  All  which  appeared  upon  the  libel.  And 
it  was  held  by  Holt  chief  juftice ;  that  thofe  of  a  chapelry 
snay  preTcribe  to  be  exempt  from  repairing  the  mother 
church,  at  where  it  buries  and  chriftens  within  itfelf, 
and  hath  never  -contributed  to  the  mother  church ;  for  in 
Aat  cafe  it  (hall  be  intended  coev«>l,  and  not  a  Utter 
Cffcftion  in  eafc  of  thofe  of  the  chapelry :  but  here  it  ap- 
pean,  that  the  chapel  could  be  only  an  eredion  in  eafe 
and  favour  of  them  of  the  chapelry  ;  for  they  of  the  cha- 
pelry buried  at  the  mother  church  till  Henry  the  eighth's 
time,  and  then  undertook  to  contribute  to  the  repairs  of 
the  mother  church.  1  $0/^.164,  165.  And  although  at 
the  firft  fight,  this  may  Teem  fomewhat  hard,  yet  it  hath 
this  good  foundation  of  reafon ;  that  all  chapels,  and  all 
difchargcs  from  attending  divine  f'^rvice  at  the  mother 
cbnrch,  wereoiiginally  matters  of  grace  and  favour ;  and 
the  cafe  and  convenience  of  particular  inhabitants,  ought 
not  to  be  purchafed  with  inconvenience  and  damage  to  the 
Mother  church ;  in  whofe  right  it  was  f^ieciaily  provided 
00  thofe  occafions,  that  nothing  (hould  be  done  in  preju- 
dice thereof.     Gihf.  209. 

6»  The  repairs  of  a  chapel  are  to  be  made,  by  rates  on  ^V*  *»  ^  '•i 
the  landholders  within  the  chapelry,  in  the  fame  manner  ^^^    * 
as  the  repairs  of  a  church ;  and  fuch  rates  are  to  be  in- 
Ssroed  by  ecdefiaftical  authority.     Gibf.  209. 

And  there  ihall  be  the  like  appeals  to  the  ordinary  for 

unequal  aOefiments. But  all  this  muft  be  intended  of 

ancient  chapels,  and  where  this  courfe  hath  been  ufcd ; 
km  if  *there  be  land  ^iven  for  the  repair  of  them,  or  any 
land  or  eftate  charged  by  prefcription  to  the  repairs  of  them, 
then  the  cuftom  muft  be  obferved.   Degge^  P,  i,  c,  142. 

Vol..  I.  X  7.  The 
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7.  The  cure  of  chapels  cf  cafe,  ia  many  placet,  isft> 
be  p>-.rforrr:f d  bv  thoie  f^a:  have  ibe  cure  of  fools  io  the 
parifli.     Dfggi^  P,  I,  c    12. 

And  in  iucn  cafe,  the  ircurr.bcnc  rf  the  mother  church 
being  bound  to  nod  a  chaplain  tr.ere^  may  himfclf  ferve 
in  the  chapel,  as  well  as  his  curate  or  chaplain.  U^^i/m 
€.  32.   {a) 

By  ag'ccment  (of  thr  bifh^'^p,  patron,  anJ  tncumbent) 
the  inhabicanrs  may  have  a  ri^ht  to  e)ed  and  oooMoate  a 
capellane.  Orhcrwife,  ihc  ancient  cuftcm  was,  that  be 
was  either  arbitrarily  appointed  by  the  vicar  ^  or  by  him 
nominated  to  the  redor  and  convent^  whofe  approbatioa 
did  admit  him  ;  or  was  nominated  by  the  inhabitants  (^ 
founders  and  patrons;  to  the  vicar,  and  by  him  prefiaittd 
to  the  ordinary  :  for  cuAom  herein  was  diflferent:  font- 
iFmei  a  capeliaoe  was  to  be  prefented  by  the  patron  of  the 
church  to  the  vicar,  and  by  him  to  the  archdeacon,  who 
w&s  then  obliged  to  admit  him ;  at  other  times  tbe  lord  of 
the  manor  did  present  a  fit  perfon  to  the  appropriaiosa^ 
who  without  delay,  were  ro  give  admifllon  to  ihe  pcrfoo.fo 
prefented.     Kin,  Par,  Ant.  589    (b) 

8.  Chapels  of  eafe  have  the  Kke  officers  for  the  moft 
part  as  churcnes  have,  diftinguiflied  only  in  name.  Dtggt^ 
p.  I.  c.  iz. 

And  are  in  like  manner  viAtable  by  tbe  ordinary.  Dtggi^ 

P.  I.   C.   12. 


(a)  H^h,  67. 

\b)  Per  Ld.  Ncrtbin^ten,  C.  whenever  a  chapel  of  eale 
ii  eredled,  the  incumbent  cf  the  mother  church  is  entitled  to 
BOmiDS'.e  the  minifter,  unlefs  there  is  a  fpecial  agreement  to 
the  contrary,  which  gives  a  compeni'acioD  to  the  incumbent^ 
the  roocber  church,  or  a  prefcription,  in  which  every  thing  ii 
prefomed  to  have  bcrn  proper.  Aod  in  that  caie,  tboegh  the 
chapel  »as  rrecled  and  endc>»cd  bv  a  grant  of  lauds  from  ^ 
lord  and  frcehckers  of  a  manor,  and  chough  the  right  of  BO* 
minatioo  was  given  by  the  archbilhop  in  his^eed  of  coafe- 
cration  to  the  inhabitants,  and  the  vicar  of  the  mother  church 
at  the  time  declared  he  had  do  right  to  nominate,  aod  though 
the  inhabitants  had  repaired  and  nominated  for  uioety  yeaVt, 
his  lordfhip  decreed  the  right  cf  nomination  to  belong  to  the 
vicar,  there  being  neither  an  agreement  i^  Wlr/y  between  ihe 
b'fhop,  patron,  and  incumbent,  or  evidence  of  a  prefcriptive 
tide  in  the  inhabiunts.    Dtxcn  v.  Ke-Jkwm  mmd  ot^rj. 


C[)d)iel.  307 


Q.  U  is  raid  byjielle,thu  if  thequeftton  he  in  the  court  Chnichflttk'- 
chciRian,  whrthtr  a  church  be  a  pariih  church,  or  <">'y'*{','ld.'"*"'  *" 
chipelof  cafe,  f  piohibition  Ueih,     2  Rt/U'i  jftr.  291. 

And  Dr.  H'atfin  Tailh,  if  the  defendant  in  a  cjuare  im- 
pedit  {\n\\  plead  that  the  fame  is  a  chape)  and  no  church  ; 
this  mailer  fhall  be  tried  by  the  country,  and  not  by  ihe 
bifhop.     lyalf.  c.  23. 

But  Dr.  Gib/en  faith,  that  a  chapel  or  no  chapel  ought 
to  be  tried  by  the  fpirllual  judje  ;  for  a  chapel  is  fpiritua), 
»  well  a;  a  church  ;  and  when  two  fpiritual  (hidga  ^re  to 
betricd,  no  prohibition  flijll  be  granted  ;  in  like  manner, 
u  it  goech  not,  when  a  modus  is  pleaded,  in  a  difpute 
betwten  two  fpiritual  perfon!),  to  wit,  the  rccloi  and  vicar^ 
tbout  tithes.     Gib/.  210. 

But  he  fays,  if  a  queftion  is  depending  19  to  the  Smili 
diereof,  whether  a  chapel  of  eafe  or  a  parifh  church,  or 
whether  a  chapel  of  eafe  or  a  parochial  chapel  (  the  fame 
Hull  be  tried,  as  to  the  limits,  in  the  temporal  court. 
Gi^.  113. 

When  the  <]ue(Iion  was,  whether  it  were  a  church,  or 
diap«l  belonging  to  (he  mother  church,  the  ilTue  was, 
^b^lher  it  had  a  font  and  burying  place  ^  for  if  it  had  the 
adminiftration  of  facramriTts  and  fcpuliurc,  it  was  Judged 
Id  lav  a  church.     2  lafl.  363. 

If  a  perfon  be  patron  of  a  chapel  that  bath  parochial 
,ri|^t,  and  doth  prefcnt  thereto  by  the  name  of  a  church, 
Mtd  Ihe  prefcntees  have  been  received  thereto,  aa  to  a 
diuich  (  it  is^no  longer  a  chapel  but  <t-churcb:  and  if  a 
difiurbance  happen  upon  any  av<vlance  thereof,  the  patroti 
■uv  have  his  quare  impedit  as  to  a  churcb.  lif^atf.  c,  13. 
>  Ml<  363. 

Bal  OD  tbe  contrary,  a  prefentation  to  a  church  by  the 
mme  of  I  chapcli  will  not  make  it  ceafe  to  be  a  church  { 
■  ^  the  cafe  was,  that  in  the  time  of  Nen.  3.  there  were 
(two  rcflorics,  jf  and  By  and  tbe  patron  of  v/putchafed 
l.ltie  rcClory  of  fi.  After  which,  conftantly,  prefentaiions 
I'^etc  to  the  church  of  /t  with  the  chapel  of  B.  And  it  was 
^tefolvcd,  that  although  (he  patrons  of  jf,  ever  after  the  f^id 
.  jurchafe,  had  prefented  only  unto  the  f^id  church  oF  /?  with 
^Ibc  chapel  uf  S ;  yet  fi  notwithftanding  remained  i:-i  right 
i  11  church,  and  the  freehold  of  it  in  fufpence.   fP'atf,  i.  13. 

(<^  Th^'cjiles  are  EQveracd  bj  the  niaxun,  nfuitjf  Jhi' 

X  2  tW 


so8  tH^axitMt  nUfS. 

The  particular  duties,  prtvilegef,  and  appointmentf  re- 
lating to  miniflcrs  officiating  in  chapels,  are  treated  c€ 
under  the  title  CutatCS^ 

Chapter.    Sec  S>ean0  and  C&apttr0. 


C|)arttaMe  nits. 

/^Onceming  lands  given  in  mortmain  to  charitable  oftii 
^  fee  title  ^Ottmatn^  (And  note,  that  by  9  G.  a. 
£•  36.  no  lawi,  or  money  to  be  laid  out  in  land,  can  be  left 
by  will  to  charitable  ufes.) 

By  the  43  EI.  c.  4.  Wbinai  divers  lands^  Un^wimU^  rmitf 
annuities f  pre/its^  hereditaments^  g^ods^  cbatteb^  mamj^  nd 
fi9cks  tf  m§ney^  have  been  beretofere  given  limited  spfmniti 
andajpgned^  as  well  by  the  queeiss  majejly^  and  her  ffgemites^ 
as  byfundry  ptber  well  difpefed  perfens ;  feme  far  r^fefapk 
imp$tent^  and  p$or  people ;  Jime  fer  maintenance  rffid  W 
maimed  fildiers  and  mariners^  fcheeh  $f  learnings  freeJUmh 
andfcholars  in  univerfities  j  feme  fer  repair  ef  bribes f  perts^ 
havens^  caufways^  churches^  fea  bankSy  and  highways ;  feamfif 
tducaiion  and  preferment  ef  orphans ;  feme  for  or  towards  n^ 
Uef  Jlock^  or  maintenance  for  heufes  of  corrosion ;  fine  fa 
marriages  of  poor  maids  \  feme  fer  fufportation  aid  and  belf  ^ 
young  tradejmen^  handictaftmen^  and  perfons  decayed  i  tal 
other  for  relief  or  redemption  of  pri finer  s  or  captives  i  and  fa 
aid  or  eafe  of  any  poor  inhabitants  concerning  payments  tfjjf* 
teens^  felting  out  of  foldiers^  and  other  taxes  \  wlnet  wtoor* 
thelefs  have  not  been  employed  according  to  the  cbaritabe  kM 
of  tie  givers  and  founders  thereof  by  reofon  offrand^  brooAs 
of  trnfl^  and  negligence  in  thofe  that  Jbould  pay^  eleSver^  tad 
employ  the  fame  :  For  rtnudy  whereof  it  is  cneBei^  tiH^ 
Jball  be  lawful  for  the  krd  cbancellar  or  keeper  of  thegnaitkd 
^England,  and  for  the  chancelor  of  the  dutcby  of  LancJtf 
fur  lands  within  the  county  palatine  «/'Lapcaficr,  from  Aft  ^ 
time  to  award  ammijjiom  [a)  to  the  bijhop  rf every  fpofrdtl^ 


•«^i^ 


(tf)  Concerning  thefe  coniiniffioni,  lord  Q% 
thing!  are  to  be  pbferved.  i.  The  nomber  maftlit  |iii" 
more.  2.  The  commifTioncrs  to  bt  the  Iniaiop  uttdtf^inD' 
cf  ihi^  dioccfe  (if  ihcre  be  a  bifliop),  a^d  other  pdiEJitif  |^ 


^uxitMt  nks,  309 


€^  TifpiQivily  and  bis  chancill§r  (in  cafe  there  Jhall  be  any  bi* 
/h§p  9ftbnt  dinefi  at  the  time  rf  awarding  the  commijjionj  and 

QtbiT 


aad  ibood  behavioar.  3.  Id  that  commiflioo  aoy  four  of. 
tbea  do  fuffice  to  mike  otdtn  ind  decrees ;  for  thereia  none 
u  of  the  qaorom.  4.  None  ihall  be  comniiflioDcrs  that  have 
any  part  of  the  landty  &c.  or  goods  or  chattels^  money  or 
ftocJu  io  quefiion.  $.  The  commiffioa  is  \o  limit  a  certaia 
tine,  within  which  the  commiflioners  are  to  order,  decree,  and 
certify.  6.  Their  authority  is  to  inquire,  as  weJl  by  the  oath 
of  twelve  lawful  men  or  more  ai  by  all  other  good  ways  and 


And  the  commiflionert  have  power  to  inquire  of  thefe  nine 
things.  I.  Of  abufet.  z.  Breaches  of  truft.  3.  Negligences. 
4.  Mifemploy meets.  5.  Not  employing.  6.  Concealing. 
7*  Defrauding.  8.  Mtfcon verting.  9.  Mifgovernment  of 
any  lands  or  tenements,  goods,  muney,  ^c.  given  to  any  of 
the  chariuble  ufes  aforefaid.  Their  order  and  decree  is  to  be 
certified  on  parchment,  under  their  hands  and  feals,  into  the 
court  of  chancery  of  £ngUnd,  or  of  the  county  palatine  of 
Lancafter,  as  the  cafe  (hall  require,  and  the  remedy  for  the 
party  thereby  grieved,  is  by  bill  in  thofe  refpedive  courts, 
t  Imfi.  7 10.  The  court  of  chancery  will  alfo  relieve  by  origi- 
nal billy  upon  a  gift  to  charitable  ufes  within  the  (latute 
43££k.  €.  4.  And  by  a  bill  filed  by  and  io  the  name  of  the 
attorney- general,  will  feide  or  dire<ft  the  difpofition  of  an 
elate  within  that  ilature,  according  to.  the  intention  of  the 
leftator.  l  Ca,  in  Ch,  i%\.  2  Ca.  in  Cb,  267.  z  Fem.  387. 
Bnc  in  pradUce,  upon  a  bill  for  an  account  of  a  legacy  given 
to  a  charity,  the  attorney-general  need  not  be  made  a  party, 
boc  the  mafier  may  report  the  legacy,  and  the  parties  come  be- 
fore him  and  claim.  Cbittj  v.  Parier,  4  Br.  48.  And  where . 
the  officers  of  the  crown  inllicuie  a  fait,  they  generally  name  a 
iclaior,  in  order  that  cofts  may  be  awarded  againft  him,  in 
Caie  it  ihould  appear  to  have  been  improperly  inilituted  or 
conduced.  Mi/fird,  2^»  Tbecourt  of  chancery,  proceeding  on 
the  above-mentioned  principle,  has  decided,  that  a  legacy /«/»/»/ 
fnUiek  ebaritj  is  fufficiently  certain,  but  that  the  executors  ought 
to  difpoiie  of  it  under  the  eye  of  the  court.  Widnure  v.  The  Go^ 
nMmnrff^Atme^ t  Bounty^  1  Br.  13.  And  a  legacy  loThe Lying  in 
U^tai\  amd  if  thtre  Jbould  be  more  than  one,  to /neb  of  them  as 
tbi  esueutmrs  JbouU  appoint,  was  fupported,  though  the  teftator, 
afterwards  ftruck  out  the  executor's  name,  and  died  without 
anointing  another.  White  v.  White,  i  Br.  12.  As  was  a 
^arge  of  1000/.  on  a  manor  to  be  applied  to  fncb  cbaritabU 
^fu  as  the  tefiator  bad  by  'writing,  nnder  bis  band  formerly  di» 
fwSndt  though  no  fuch  writing  was  found,  ^tt.  Gen,  v.  ^- 
dfuftssg  1  Fim.  224.     And  the  gift  of  a  rcfiduc  of  p^fonaf. 

^  X3  ellaie 


310  Ct^drttjftble  uM, 


fitter  ptrfins  $f  gni  and  found  tebavlour\  auihirifing  tbam 
thnly^  #r  aftjfntr  or  m§re  rftbem^  to  inquire  as  WiU  hf  the 

oaths 


efttce  to  fach  cbtritable  ofei  as  the  ezfcotor  (hould  appointy 
niommfndiwg  ponr  ciirgymen^  though  the  executor  died  in  the 
)ife>tiine  of  the  teftatrix.  Moggridge  v.  Tbackuoelif  3  Br.  517. 
yiiad  a  charitable  bequeft,  where  two  out  of  three  of  the  ezecv- 
ton*  who  were  to  have  a  difcretiooary  choice  of  the  objedt,  died 
before  the  charity  took  place.  An.  Gen,  v.  G/egg,  Amb,  584. 
Alfb  the  derife  of  a  refidae  10  cbaritabU  and  pious  bfis,  thpugli 
no  ufei  whatever  were  declared,  in  which  cafe  the  icing  it  to 
appoint  DDderiign  manuah  Att,  Gen,  v.  Htrrick^  Amhmj\2» 
Which  prero^tive  alfo  holds  where  the  ufe  declared  is  ai^inft 
the  pdlicy  of  the  law,  at  to  eftabLfii  a  Jefuba  to  teach  tbo 
Jewifi?  riiigion.  Da  Co/fa  v.  De  Fas,  Amb,  228.  But  whe.e 
a  teftatrix  gave  feveral  legacies  and  annuities  out  of  hereftate, 
and  the  rcfidue  to  be  difpofed  of  in  charity  to  fuch  pcrfons, 
and  in  fuch  manner  as  tbe  execute fs  or  the  /urvi'vors  ef  tbem 
Jbculd  tbink  Jit  \  Ld.  Hardwicke,  though  he  referred  it  to  the 
mailer  to  appoint  additional  truflees  to  Tuftsin  the  anooitief» 
{t\d  that  tbe  new  truflees  could  not  difpofe  of  tbe  refidae  in 
charity,  as  the  teilatrix  had  cnnfined  that  power  ro  her  execu- 
tors, and  referved  an  appplication  to  the  court  for  further 
dIreAions  in  cafe  of  the  death  of  either  of  the  furvivors.  Hib' 
bardwLambt,  Amh.  309.  Upon  the  fame  principle,  and  Uir 
res  magis  'vaUaty  a  legacy  to  the  poor  inbahitants  of  St.  Leomard^ 
Sbcreditcb^  was  fallained,  and  dire^ed  to  be  civen  10  the  poor 
inhabitants  not  receiving  ainr.s.  /itt.  Gen.  v.  Clarke ^  Amb.  422. 
And  a  hc^Mt^  to  tbe  poor,  by  a  French  refugee,  was  ordered 
to  be  given  10  poor  rffogres.  Att.  Gen.  v.  Ranee,  lb.  And 
a  bequeft  of  a  rrfidue,  for  tVc  augment aticn  of  the  charitable 
coUeBions  <whieb  Jkiuld  he  ntddr  for  tbe  h.nef.t  rf  poor  M/lentimg 
mtnifters  of  tbe  go/ptl  tn  any  of  the  counties  in  England^  was 
holden  not  ro  be  coo  V(}gue  ;  and  k  appearing  re  the  court  that 
there  were  three  denominacions  c.f  uifTrners  in  ihis  kirgdoa, 
prelb}tcrian5,  independent?,  en  J  lnr:ifts  3r.d  that  the  fob- 
fcriptions  for  th*  funpcncf  iKe:r  ininillcrs  were  diflributed  by 
their  rcfpcdive  rre^l'urer?,  'he  mi-rey  was  ordered  to  he  paid 
to  ih-m  for  the  f-jiporf  of  ihe  minillry  in  gcntral.  Walhtr  v. 
Cbilds,  Amb.  521  It  is  however  to  be  cbferved,  thac  fum- 
mary  powers  gucrn  to  the  lord  ch^.nccllor  to  vary  proTiGons 
relative  to  a  truft,  do  not  exterd  10  'Iter  the  original  conftftn- 
lion  of  the  truU  itKrlf ;  an.i  thcjcfore  uKerc  fevrn  truflees  out 
of  twelve  weie  required  by  a  private  act  of  parliament  to  con- 
IHtuteiiqcoraTn,  Ld.  Thuriou  rcfufed,  on  the  application  and 
confentof  all  thfc  iruftees,  to  increafe  ihe  notnber  to  fijtteeoy 
rr  dimiiiifh  the  quorum  to  five,  though  the  aft  provided,  that 
if  aoy  of  the  cotrllitutionr  tfaenrof  ihould  bclbimd-xiicbitvefiietf  t 
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tatbs  ofiWilvi  lawful  men  or  more  of  the  county^  as  by  all  other 
good  and  lawful  ways  and  means,  of  ail  and  Jingular  Juch  f^ifts 
limitations  afftgnments  and  appointments  aforejaid^  and  cf  the 
ahufes^  breaches  of  iru/h^  negligences^  mi/employments ^  net 
employ ingy  concealing ^  defrauding^    mijconverting^   or   mifgo* 

or  im practicable,  they  might  be  varied  by  the  lord  chancellor, 
and  it  was  ftated  to  be  impradicable  to  gather  together  fo 
large  a  number  as  feven  out  of  twelve  traftees :  the  proper  ap- 
plication, in  this  inflance,  being  to  parliament.  Ex  parte 
Bolton  fchool,  2  Br.  66z.  But  where  a  charity  is  fo  given 
that  there  can  be  no  objedls  of  ic,  the  court  will  order  a  dif- 
ferent fcheme  to  be  laid  before  it.  Att»  Gen.  v.  Oglantiery 
LBr*  1 66.  Same  v.  Bp.  of  Cbejler,  I  Br*  444.  So  a  trufl 
ing  created  for  the  propagation  of  the  chridian  religion 
among  the  natives  of  New  England »  the  objedl  of  which 
failed  from  there  being  no  infidels  to  convert  within  the  in- 
tended limits,  and  the  colleges  which  had  been  appointed  ad- 
miniftrators  of  the  charity  being  now  fubjeClto  a  foreign  power, 
the  ftttes  of  America,  the  mailer  was  diredted  to  propofe  a  pIsa 
de  no'vo  for  the  application  of  the  produce  of  the  eAates  accord- 
ing to  the  intentions  of  the  teftator.  Att.  Gen.  v.  City  ofLon" 
don^  3  Br.  171.  But  if  the  objeds  may  exift,  though  they  do 
act  at  prefent,  as  widows,  or  a  biihop  in  America,  the  money 
muft  remdin  in  court.  1  Br.  166.  3  Br.  444.  Where  a  refi- 
dae  of  perfonalty  is  left  to  charitable  ufes,  which  proves  to  be 
acre  than  fufficient  for  the  obje6l,  if  it  appear  to  be  the  tcda- 
tor'i  intention  to  difpofe  of  the  at'i&9/fy«r//tf/,  the  whole  mnft 
,be  applied  to  fimilar  purpofes.  Att.  Gen.  y.  Earl  of  Wine belfea, 
3  Br.  373.  So  where  an  edate  is  given  to  a  charity,  and  the 
rents  are  afterwards  incrraffsd,  there  is  no  refulting  truft  for 
the  heir  at  law,  if  the  teilntor  has  notexprefled  fuch  an  intsn- 
tioD,  but  the  charity  (hall  have  the  benefit  of  the  furplus  rents. 
Jit.  Gen.  V.  Haberdafhers*  Company,  4  Br.  1 03.  S.  P.  Amb. 
190.  201.  But  if  a  fpecifick  obj  d  be  pointed  out,  as  the 
building  of  a  church,  or  giving  money  to  the  inhabitants  of 
particular  houfcs,  that  obj  d  muft  be  efFeduated  in  toto  or  not 
at  all;  and  if  it  ^nil,  the  property  will  fall  to  the  next  of  kin 
oriieir  at  law.  Att.  Gen.  v.  Bp.  of  Oxford,  i  Br.  I44.  Same 
V.  Goulding.  2  Br.  4zS.  It  has  now  become  a  general  rule, 
that  the  court  will  not  marihal  aF*^  for  a  charitv.  See  title 
i^porunaln,  in  the  notes.  And  Ld.  Hardwicke  refufed  to  give 
diredionb  for  the  ditlribution  of  a  charity,  where  the  objefts  of 
it  belonged  to  another  jurifdidion,  though  he  direded  the  fe- 
carides  to  be  transferred  to  m-.  Jevifecs  in  order  to  be  applied 
to  the  trufts  of  the  will.  Prtrvojl  of  Edinburgh  v.  Aubery,  Amb. 
'a36.  As  to  the  regulation  of  rleemofynary  or  charitable  found- 
ations by  the  viHror,  or  if  none  be  appointed  by  the  court  of 
^ancery,  fee  title  College,  in  the  notes. 

VoLi  I.  *  -^  4  vernment^ 
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VirnmtHt,  rf^nj  lands  ummints  rents  annnhies  pfjiti  hetiii'' 
taments  g^9^s  catuls  m^nev  vrftnks  of  m^ney^  hintofori  ghm 
hmiied  appnntid  $r  ajjigmdy  or  tihich  hen n  fin  /hall  be  givm 
Bmitii  appointed  or  ajft^md^  to  or  for  any  thi  tbaritahk  aM 
god'f  n/es  be  fori  rehearJeL  4nd  aUer^  the  ft'td  commffiamtrs^ 
or  any  pur  or  more  cf  them  (upon  talJtm^  tho  par  tigs  inUre/Ud 
in  anj  fucb  lands  tonemtnts  rents  annuities  profits  borodiia* 
mints  goods  chattels  money  and  /ink i  ff  m/mtf)  ftmll  make  iu» 
qniry  ky  the  oatbi  of  twelve  men  or  more  of  the  faid  imatty 
(wberennto  the  /aid  patties  inter eftid  may  have  ti*ir  laewfid 
ehailenges)  ;  and  yptn  fuch  inquiry ^  heving^  and  examinrng 
thereof y  fet  doxun  fuch  orders  judgments  and  decrees^  as  the /bid 
lands  tenements  renti  annuities  prifits  goods  chattels  money  and 
fioiks  of  money  may  be  duly  and  faithfully  employed^  to  and  fie 
fucb  of  the  charitable  ufes  and  intents  before  rehear  fed  refpet^ 
tively^  for  aubiib  they  were  given,  Which  orders^  judgments^ 
cud  decrees^  not  being  antrary  to  the  orders  Jiatutes  mr  deeeoos 
of  the  donors  or  founders^  Jhallfland  firm  and  geod^  and  be  /Mf- 
cated  accordingly ;  until  the  fame  flutU  be  undone  oe*  altered  by 
the  lord  chancellor  or  lord  keeper  or  chancellor  of  the  eomnty'pala^ 
tine  of  Lincaticr  rcfpeSfivelyy  sepon  complaint  by  any  patty 
grieved  to  be  made  unto  them.     f.  i. 

Provided^  that  th:s  fifall  not  extend  to  any  lands  tenemeult 
rents  annuities  profits  goods  chattels  money  or  flocks  of  memq^ 
given  or  which  Jhdll  be  given  to  any  college^  hall^  or  baufi  of 
learning  within  the  urjiicfjiiiis  of  Oxford  er  Cambridge  ;  or 
to  any  of  the  cJl/ges  of  Wtftminfter,  Eton,  or  VVincheAer; 
or  to  any  cathedral  or  collegiate  church ;  or  to  any  city  or  town 
cofporatfy  or  to  any  the  lands  or  tenements  given  to  the  ufes 
aforefaid^  within  any  fuch  city  or  town  corporate^  wltere  ihete 
is  a  Jpecial  governor  or  governors  appointed  to  gttVtrn  or  direSf^ 
the  fame  \  or  to  any  college^  hofpitaly  or  frce-fhool,  which  have 
Jpecial  viftors  governors  or  overfeers  appointed  by  their  founders. 
f.  2,   3. 

provided  al/Of  that  tiis  fnall  not  he  prejudicial  to  the  jurif 
di^ion  or  power  of  the  ordinary ;  but  that  he  may  lawfuUf  in 
every  cafe  execute  and  perform  the  fame^  as  though  this  ei€l  had 
not  been  made.     f.  4. 

Provided  elfiy  that  no  perfon  who  fhall  have  any  of  the  faid 
lands  tenements  rents  annuities  profits  hereclitaments  gosds 
chattels  m^ney  or  flocks  of  money  in  his  hands  or  poffejjion^  er 
Jhall  pretend  any  title  thereunto^  flyall  be  named  a  commijjioner 
or  a  juror  for  any  the  caujes  afortfaid^  or  being  named  foall  ex» 
ecute  or  ferve  in  the  fame.     f.  5. 

jfnd  ;t:yided  aljo^  that  no  perfon  who  Jhall  pur  chafe  or  §b^ 
tain^  upon  vaiu.'ible  confederation  of  money  or  land^  any  efiaie  or 
interejl  in  any  lands  tenemmts  rents  annuities  hereditaments 


f»9ds  9T  chatub  apposntid  t$  any  the  ibaritabU  ufis  abovimin^ 
tivrndf  without  fraud  or  covin ^  having  n$  notice  of  tbi  fame 
churitahle  uft^  Jball  be  impeached  by  any  decrees  $r  orders  of 
tbo  tommijponers  abovemontioned^  for  or  concerning  the  fame  bis 
oftato  or  intere/l  i  and  yet  ntverthelefs^  the  Jaid  commijjioners 
Or  any  four  of  them  /hall  and  may  make  decrees  and  orders  for 
rocompence  to  le  made  by  any  pet/ony  who  being  put  in  truff,  or 
having  notice  of  the  charitable  ufes  abcvemeniioaed^  Jball  break 
tbo  fame  trufi^  or  defraud  the  fame  ufes^  by  any  conveyance  gift 
grant  leafe  demife  releafe  or  converfion^  and  againji  bis  heirs 
eaecutors  or  adminijiratsrs  or  any  of  them^  having  affets  in  law 
or  equity  f  fofar  as  the  fame  affets  will  extend,     f.  6. 

Provided  always^  that  this  a£i  /ball  not  extend  to  give  power 
or  authority  to  the  commijjioners^  to  make  any  orders  judgments 
or  decrees  cencerning  any  manors  lands  tenements  or  other  here'* . 
ditaments  offured  or  come  unto  the  queen^  or  to  king  Henry  tbo 
oi^bthj  king  Edward  thefixtb^  or  queen  Mary,  by  a^  ofpar^^ 
Setmenty  fufrender^  exchange^  relinquijbmenty  efcheat^  attain* 
der^  conveyance  J  or  otherwife\  and  yet,ntvertbelefsj  if  any 
pub  manors  lands  tenements  or  hereditaments^  or  any  efiate  rent 
or  profit  out  of  the  fame^  have  be^n  appointed  to  any  of  the  cba^ 
fitakie  ufes  before  expreffed^  at  any  time  ftnce  the  beginning  of 
her  m^jeflys  rtign^  that  then  the  f aid  commifponers  or  any  four 
or  more  of  them  may  make  orders  judf^ments  and  decrees  concern^ 
tug  the  fanu^  according  to  the  purport  and  meaning  of  this  aQ 
as  before  is  mentioned^  the  f aid  laji  mentioned  provifo  not  with- 
ponding,     L  7. 

jindall  orders  judgments  and  decrees  of  the  faid  commifjioners 
orof  any  four  or  mote  of  them  Jhall  be  certified  under  their  feals 
into  the  court  of  the  chancery  of  England,  or  the  court  of  the 
ibaneery  within  the  county  palatine  of  Lancafter  refpeifively^ 
Vntbinfucb  anvenient  time  as  Jball  be  limited  in  the  faid  com'" 
niffion  :  Jnd  the  faid  lord  chancellor  or  lord  keeper ^  and  the 
fud  chancellor  of  the  dutchy^  Jhall  take  fuch  order  for  the 
duo  exeeuiion  thereof  ^  as  to  them  Jkall  feem  fit  and  convenientm 
t  8,  9. 

And  if  after  any  fuch  certificate  made^  any  perfon  Jball  find 
Uu^e^ grieved  with  any  of  the  faid  orders  judgments  or  de^ 
trees  %  be  may  complain  to  the  faid  lord  chancetkr  or  lord  keeper 
or.  ekasoceUor  of  the  dutchy  refpt£lively^  for  redrefs  therein : 
vJbo  may  upon  fueh  complaint^  by  fuch  courfe  as  to  their  wif 
tomsfisall  feem  meeteft^  the  circumfiances  of  the  cafe  confidered^ 
pruoed  to  the  examination^  hearing  and  determining  thereof  i 
^  upon  bearing  thereof  may  annuls  diminijb^  alter ^  or  en» 
hni  tbo /aid  orders  judgments  and  decrees^  as  to  them  Jball  be 
^^igbi  iojland  with  equity  and  good  confuence^  according  to 

7  the 
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tbi  trui  intent  and  nuaning  of  tb§  d$n§rs  anifiuniirs  ihnHf% 
and  tax  and  award  gtod  c$fi5  of  fuit^  by  tboir  di/crgtiam^ 
ofainjf  fucb  ptrfons  at  tbtf  Jhallfind  to  cemplain  untk  tbtm 
utithoutjuft  andfyffkient  caufi^  if  tbt  faid  orders  jm^mtM 
and  dicrat,     f.  lo. 

S.  J.  Somi  fir  nliif  CsTr.]  Money  was  given  to  main- 
tain a  preaching  minifter:  this  Is  not  a  charitable  aft 
named  in  the  ftatute.  Yet  by  the  lord  keeper  and  two 
judges  it  was  decreed  to  be  good,  and  the  ufe  a  charitable 
ufe  within  the  equity  of  the  ftatute ;  and  the  executor 
was  ordered  accordingly  to  p^iy  the  money  for  the  main* 
tenance  of  it.     Duke's  Cbar.  Uf.  82. 

Schools  of  learningl  A  fchool,  unlefs  it  be  a  free-rchooI» 
is  not  a  charity  within  the  provifion  of  this  a£l ;  and  coo- 
fequently,  the  inhabitants  have  not  a  right  to  fue  in  the 
name  of  the  attorney  general.  2  Fern.  387.  P7«.  Tik 
Chjrit.  ufes. 

To  the  bijbcp  of  every  feveral  diocefe  re/pe^ivifyl  It  wai 
refolved  in  the  44  EL  by  Egerton,  Popfaam,  AnderfoOt 
and  Coke  attorney  general,  that  the  fee  being  full  at  the 
time  of  fealing  the  commiffion,  if  the  bifhop  is  not  named 
€omtniflk>ner,  the  commiffion  is  void  ;  but  if  he  be  named, 
it  is  not  requiiite  that  he  be  prefent  at  the  execatioOt 
for  that  none  is  of  the  quorum;  but  any  four  or  more 
may  execute  the  fame,  without  the  prefence  of  the  bifliop 
or  his  chancellor.     Duie,  62,  63. 

In  cafe  there  fiall  he  any  bi/hp]  If  was  refolved  in  the  laft 
mentioned  cafe,  that  if  the  fee  of  the  bifhop  be  void  at 
the  feahng  of  the  commtiHon,  then  the  bifhop  need  not 
to  be  named  a  commiffioner,  neither  his  cliancellor.  Or 
if  the  bifhop  be  named  a  commiilioner,  and  die  before  the 
certificate  returned  ;  this  doth  not  avoid  the  commiffiont 
but  the  other  commiiiioners  may  proceed*     Duke.  6^* 

As  well  by  the  oaths  of  twelve  lawful  men  or  more  of  the 
eounty]  That  is  (as  was  refolved  in  the  cafe  of  the  fchool 
of  Rughy)^  of  that  county  where  the  lands  do  lie,  and  not 
where  the  charity  ought  to  be  employed,  in  cafe  the  coun- 
ties are  different.  But  five  years  after,  to  wit»  in  the 
9  C  I.  it  was  further  refolved,  in  the  cafe  of  Ea/i  Grinjted^ 
that  if  a  rent  be  granted  out  of  lands  in  feveral  counties, 
for  maintenance  of  chiiricable  ufes  in  one  county;  the 
commiffioners  in  that  county  where  the  charitable  ufe  is 
to  be  performed,  may  make  a  decree  to  charge  the  lands 
in  other  counties  with  an  eq-jal  contribution  to  the  pay- 
ment of  the  faid  rent,  and  that  there  rieed  not  feveral  in* 
quifitions  in  each  county,  for  that  the  rent  is  an  intire 
grant,  by  the  deed  or  will.     Duke*  64.  8o. 

As 
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-  Jh  hf  alhthtr  g$9d  and  lawful  xXfOfs  and  ffUOHs}  Such  are» 
former  inqoifitions,  witnefles,  rentals,  accounts,  tffireats, 
afltf  thcf  like,  and  alfo  their  o>irn  proper  knowledge:  by 
whkk  means  they  may  fupply  the  defedls  of  the  iriquitw 
tiofl,  in  matters  of  particularity  and  circumftances.    Date. 

•  O/ail  and/ifigular/uchgt/ts^  limitations^  ajfftptmints^  and 
affaifamints]  It  hath  been  often  refolved,  that  this  ftatutC' 
cfath  fupply  all  the  dtfi^s  of  aflUtances,  where  the  donor 
u  of  a  capacity  to  difpofe,  and  hath  fuch  an  eftate  as  is- 
atay  way^  difpofeable  by  him  ;  as  if  a  copyholder  difpofeth 
of  copyhold  laixU  to  a  charitable  ufe  without  a  furrender^ 
dr  tenants  in  tail  convey  lands  to  a  charitable  ufe  without 
a* fine,  or  if  a  reverfion  be  granted  without  atcornment  or 
inrollme !it,  or  if  in  the  deed  by  which  the  charitable  ufes 
were  firft  created  and  raifed  there  be  mifnamings  ;  in  thefe, 
and  other  like  cafes,  the  defe£ls  are  fupplied  by  this  fhi- 
fate,  becaufe  the  donor  had  a  difpofing  power  of  the  edate, 
aind  ttiefe  are  good  limitations  and  appointments  within 
th^  prefent  (latute.     Duke.  84,  85. 

.  Thus  lands  were  given  to  the  (hurchwardens  of  a  parifh, 
to  a  charitable  ufe;  though  the  devlfe  was  void  in  law«  yet 
dlecreed  good  in  chancery,  by  the  words  limited  and  ap* 
fmted  within  the  Oatute.     Duke.  1 1 5. 

'  But  a  parol  devife  to  a  charity  out  of  lands,  being  de« 
fMtive  as  a  will,  cannot  be  fupported  as  an  appointment; 
becaufe  being  defe£live  as  a  will,  which  was  the  manner 
tf  conveyance  the  teftator  intended  to  pafs  it  by,  it  can 
btre  no  effed  as  an  afpeintmtnt^  which  he  did  not  intend: 
•and  of  this  opinion  the  lord  chancellor  feemed  to  be,  and 
dceteed  accordingly  in  the  principal  cafe.    Prec.  Ch.  391. 

Ufan  calling  the  parties  intenfltd]  It  was  refolved  in  the 
(aid  cafe  oi  Eaft  Grinfted^  that  though  the  com^niflioners 
make  a  decree  without  giving  fuch  notice  to  the  parties,  . 
it  ia  good ;  and  if  the  parties  upon  their  appeal  do  take 
exception  that  they  had  not  any  notice;  fuch  defefi  (hall 
dot  amid  the  decree,  unlefs  they  (hew  (to  the  fatisfac- 
ttoil  of  the  lord  chancellor)  that  thereby  they  really  loft 
die  benefit  of  exception  to  fonie  commiflioner,  or  chaU 
kihge  to  fofhe  juror;  the  intent  of  fuch  notice  beihg,  that 
tlwy  may  make  their  lawful  exceptions  and  challenges. 
Dmlt.  121. 

S.  2^  3.  J^yhith  have  fpicial  vijitots^  In  the  cafe  of  MoT'* 

ftib  10  Northumberland,  in  the  5  Cba,  i.  and  after  that, 

ih  Ae^cafe  of  Sutton  Colfitld^  in  the  eounty  of  IVarwick^ 

itf'the  rtCi^.  i;  it'wai  refolved,  that  the  meaning  of 

^lUa  daufe  is,  where  the  land  ia  given  to  perfooa  in  truft 
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to  perforin  a  charitable  ufe,  and  the  donor  hath  appcniitcd 
fpecial  vifitors  to  fee  that  the  truAces  perform  the  ufe  ac- 
cording to  his  intent;  in  which  cafe,  if  the  truftecs  de* 
fraud  the  truft,  the  commiffioners  cannot  meddle,  but  ihe 
vifitors  are  to  perform  it.  But  where  the  vifitors  arc 
Cruftees  alfo,  there  the  commiflioners  may,  by  their  de» 
cree,  reform  the  abufe  of  the  charity ;  for  otherwife.  fach 
breach  of  truft  would  efcape  unpunifhcd,  unlefs  in  chan* 
eery  or  in  parliament;  which  would  be  a  tedious  and 
chargeable  fuit  for  poor  perfons.     Duh»  68,  69. 

S.  JO.  Himng  and  ditermining  tbinof^  It  was  refolved 
ID  the  2  Cha.  i.  that  fuch  determination  once  made,  may 
not  be  re-examined  upon  a  bill  of  review,  as  is  ufual  ia 
other  cafes  in  chancery;  but  that  here  the  decree  is  con- 
clufive,  bccaufe  it  takes  its  authority  by  the  afi  of  par- 
liament,  which  mentions  but  t^ne  examination ;  and  it  is 
not  like  the  cafe,  wt-^re  the  chancellor  makes  a  decree  by 
his  ordinary  authority.     Cro.  Car,  40. 

But  in  the  year  1643,  ^'  ^^^  refolved  by  the  judges 
and  king's  counfeU  affilianis  in  the  houfe  of  peers,  that 
in   fuch   cafe   the  party  grieved   may  pMition  the  king 
in  parliament,   and  have  his  complaint  examined  tbere^ 
and  fo  ihe  decree  may  be  confirmed,  altered,  or  annulled  g 
and  then  be  final.     All  which  was  actually  done,  in  the 
forefaid  year,  and  purfuant  to  the  forefaid  refolution,  on 
cccafion  of  a  dvcree  of  the  lord  keeper  Coventry,  in  the 
cafe  of  Efy^  Ham  in  EJ/itx,     Duke.  62. 

Jccording  to  tee  true  inUnt  and  meaning  of  the  diOirs  49d 
fcunders]  E.  ic  G.  2.  Attorney  Gemr  a  I  And  Siepbaii,  Tbe 
cafe  was,  Dr.  RatclifTe,  the  late  phyfician,  by  will  de- 
vifed  300 1.  a  year  to  two  perionSy  to  be  chofen  by  tbe 
auhbiftiop  of  Canterbury  and  certain  oiher  truftees,  out 
of  Univcffity  college  in  Oxford ;  which  fum  he  ordered 
to  be  paid  to  them  for  ten  years  for  thtir  maintenancVf 
fi^e  years  whereof  they  utre  to  fpend  in  England  in  the 
fiudy  of  phyfick,  and  the  01  her  five  abroad.  Tbe  de- 
ffrndant  was  one  fo  chofen,  and  iiudied  here  according  H> 
tbe  dircclions  of  the  will,  and  for  that  time  he  reaivcd 
Iiis  f.ve  years  falary  ;  but  af:erwards  did  not  go  abroi'f 
on  account  of  his  ill  (late  of  health  ;  and  tbcreupoo  ^ 
the  year  1730  refigned  to  the  truflces,  who  accepted  b 
refignation,  and  chofe  another  in  his  room ;  and  in  ibe. 
year  J  7  35  the  prefent  information  was  exhibited  agaiav 
the  defendant,  that  he  might  account  for  the  five  yetft 
falary  by  him  thus  received.  For  the  defendant  it-W^ 
argued,  that  in  a  late  cafe  which  came  before  the  ko^ 
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•f  lords,  between  Gaudy  and  yfj^//,  upon  an  appeal, 
their  lordihipi.were  of  opinion  ihat  the  word  mainUnofui 
included  education ;  and  therefore,  though  that  word  was 
iiftd  in  the  prefent  will,  iducatim  muft  be  intended  by  it 
aa  implied ;  and  when  the  defendant  had  fpent  hjdf  of  his 
time  in  his  education  here  in  England,  and  was  prevented 
bj  ill  health  from  going  abroad,  and  thereupon  had  re* 
figoed,  and  his  refignation  had  been  accepted,  and  an- 
other chofen  in  his  flead,  it  was  fubmitted  Ibat  the  prefent 
bill  muft  be  thought  an  unreafonable  one.  And  the  lord 
chancellor  ^as  of  that  opinion,  and  difmifled  the  informa- 
tion.    2  Jur.  EecL  1 57. 

Cffts  •  •  •  •  agaii^  fiub  pirfms  as  ibgy  Jhall  find  t$  com" 
plain  witbmt  juft  ^caufe]  But  this  order  being  given  and 
limited  by  aA  of  parliament,  no  cofts  (if  the  order  judg- 
ment or  decree  be  annulled  dimini(bed  or  enlarged)  ought 
to  be  given  by  the  lord  chancellor  to  the  party  complain- 


ing.    %Ilift.'lll^ 
But  ii 


in  the  cafe  of  the  corporation  of  Burford  againft 
Lioiball  and  others.  May  ^  '743;  the  lord  chancellor 
Hardwicke,  on  confideration  of  precedenfs,  allowed  cofts 
to  the  acceptants  upon  ^hofe  exceptions  in  which  they 
bad  prevailed,  and  to  the  refpondents  upon  the  exceptions 
in  which  the  refpondents  had  prevailed ;  and  this,  he 
*&id,  the  courts  of'equity  had  always  done,  not  from  any 
authority,  but  from  confcience  and  hcneft  difcretion,  as 
to  the  (atisfadlion  on  one  fide  or  other  on  account  of  vexa- 
tion.    2  Jtkym.  552. 

But  there  is  no  power  to  the  commilBoners  to  award 

cofts :  As  in  the  cafe  of  Humphny  IVhartan^  efquire,  againft 

CbarUs  and  others  in  behalf  of  the  poor  of  IVarcyp  and 

Blitam  in  the  county  of  IVeftmorhndj  H.  25  C  2.    There 

'being an  annuity  of  3I.  68.  6d.  iflfuingout  of  a  clofe  called 

*  Mtadcw  Pifves  in  Kirkhy  Tb^^rt  in  the  faid  county,  to  feve- 

'ral  cbariuble  ufes,  which  clofe  was  purchafed  by  the  fatd 

Humphrey  Wharton ;    the    commiffioners   for  charitable 

ttfts  decreed,  that  the  faid  Humphrey  (hould  pay  the  ar- 

icvrsot  the  faid  charity,  and  alfo  61.  13  s.  4d.  cofts.   Hum- 

'  phrey  excepted  to  the  money  for  cofts,  as  not  within  the 

power  of  the  commiffioners  to  decree.     And  by  the  lord 

'chuicellor  the  faid  decree,  as  to  fo  much  thereof  as  con- 

oeroed  the  faid  colts,  was  revcrfcd.  Cha.  Ca,  Finch,  8i.  {a) 


'■'-(^  III- a  late  cafe,  ao  heir  at  law  being  brought  by  order 

kifere  the  court  in  a  chariry  caufe,  and  hMug  eftabliChfd  hi* 

':»  title. 


Charity  briefs.    Sec  TBtkf0. 
Charles  the  firft*s  martyrdom.    See  !|Mdltljip0[« 
Charles  the  fecond's  reftoration.    See  ^|^tep0w 

Chefible.    See  Cafula* 

Cheft  for  alms.    See  Cfiurtfi. 


1. 1^  D  M  U  N.D.    1/ a  woman  die  in  cblld-Hrtbt  end  tlUf 
^  Jhall  well  appear^  Jbi  Jball  hi  cut  $pen^  if  it  bi  A#£m£ 

tbat  the  child  is  livings  but  lit  them  take  cart  that  tbi.umtims 

mouth  be  kept  9peu»     Lind.  307. 

Tbat  is,  with  a  piece  of  wood,  or  key,  or  any  cKbcr 

thing,  fo  that  the  air  may  enter,  that  the  child  be  MC 

fuffbcatcd  for  want  of  refpiration.     Lind.  307. 

2.  Edmund.  Women  Jhall  be  often  etdmonifbei^  i§  m^ 
ibeir  chitdun  cautioujly^  and  net  lay  the  children  cUfe  t§  fbjm 
in  the  nighty  thnt  they  be  not  overlaid:  and  tbat  they  Uavi  tbem 
not  alone  by  the  water Jide,     Lind.  307* 

3.  Rubrick  before  the  office  for  the  churching  of  wo- 
men.    The  woman  at  the  ujual  time  after  her  delivery^  ^tall 
.come  into  the  church  decently  apparelledy  and  there  /hall  Jtneel 
Jown  infome  convenient  place ^  as  bath  been  accuJlomed%  or  si 
the  ordinary  fijall  dire^. 

Decently  appartlied^  In  the  reign  of  king  James  tl^ 
firft,  an  order  was  made  by  the  chancellor  of  Ntnsidtt 
that  every  woman  who  came  to  be  churched,  Ihould  0008 
covered  with  a  while  veil :  a  woman  rcfufing  .to  coofaWt 
was  excommunicated  for  contempt,  and  prayed  a  pvp* 
hibitionj  alleging,  that  fuch  order  was  not  PU^a'anlpd' 
by  any  cuRom  or  canon  of  the  church  of  England.  l!be 
judges  defured  the  opinion  of  the  archbifliop  01  ,Ca9lp!* 
bury;  who  convened  divers  bi(bops  to  <;oDfult  1|mb* 
upon:  and  they  certifying,  tbat  it  was  the  ■"rifflt  .Tfi|ir 


title,  he  was  decreed  his  cods,   though  it  was 

there  was  no  refiiliiog  trad  in  his  favor.    ^^A  AVBib>SH 

berda/ber*  Company  *  and  Tonna,  4  £r*  17$.  -      ..  . ..' 

'3  ■#? 


t^iibMxl^,  3t^ 


of  the  church  ^f  England,  for  women  who  came  to  be 
churched  -to  come  veiled,  a  prohibition  was  denied, 
Falmm  296. . 

4.  Kubrick  at  the  end  of  the  office  for  churching  of 
women.  Tii  woman  that  cometb  t$  give  her  thanks^  mtift 
tffier  accujiomed  efferings  I  and  if  thin  hi  a  communim^  it  is 
€9nviment  that  fin  naive  the  My  cemmunion, 

Aaufinud  9ffiringi\  £.  2  G.  2.    iV<^/#r  and  &#//.     A 
libel  was  in  the  confiftory  court  of  York,  founded  upoa 
a  cuftom,  that  every  one   keeping   houfe,   and   having 
children  in  the  pari(b,  ihould  pay  lod.  a  child  to  the  par- 
Cmi^  at  the  time  the  wife  is  or  ought  to  be  churched.    The 
couofel  apprehended  it  to  be  an  unreafonable  cuftom,  that 
the  parfon  (hould  have  money  for  doing  of  nothing,  and  fo 
moved  for  a  prohibition ;  for  they  faid  the  proper  way 
was,  if  the  wife  would  not  be  churched  at  the  proper 
time,  to  force  her  to  it  by  ecclefiaflica!  cenfures.     After- 
Wirdf  the  cuftom  being  denied,  the  fame  was  tried  on 
a  prohibition,    and    a  verdid    given    for    the    cuftom* 
Then  it  was  moved  in  arreft  of  judgment;    i.  That  the 
cufiom  is   unreafoqable  in   itfcU:    And,   2.  That  it  is 
unceKainly  fet  forth.     To  the  firft,  it  was  anfwered,  that 
religion  requires  a  woman  Ihould  return  thanks  to  God 
b  a  publick  manner,   for  fo  great  a  deliverance;   ^nd 
Aerefore  it  is  but  fit  that  he  who   affifts  her  in  fuch 
oiEce  Ihould   have  fome   requital.      To  the  fecond,   it 
was  faid,  that  there  are  other  cafes  where  the  temporal 
courts   allow  the  ecclefiaftical  courts   to  fet    forth   mat- 
ten  equally  uncertain  as  in  the  prefent  cafe,  even  upon 
libels  on  cuftoms,  and  have  not  granted  prohibitions;  as 
where  a  libel   was  upon  a  cuftom,  that  the  farmers  of 
loch  a  farm  have  always  laid  out  8s.  er  th^reahouts  for^ 
cakes  and  ale.  in  the  perambulation,  and  yet  held  to  be 
fuficiently   fet   forth;    and   befides,    it   was  faid   if  the 
court   was   in  doubt,  whether   the   proceedings    in   the 
courts  below   were   ufually   in    fo  uncertain   a  manner, 
the  proper  method  would  be  to  write  to  them  to  cer- 
tify bow  their  proceedings  are  there  ;  to  this  purpofe  was 
dted  the  (aforefaid)  cafe,  where  a  libel  was  for  a  woman 
not  coming  to  be  churched  in  a  vci^  whereupon  a  prohi- 
bition being  moved  for,  'the  court  wrote  to  the  archbiihop 
to  certify  bow  the  canons,  in  that  cafe  were,  and  he  certi- 
*  fied  the  canon  to  require  it.     It  was  obferved  further^ 
;  |hat  though  indeed  the  vvoman^s  fitnefs  to  be  cburchediis 
lukfiown  to  the  temporal  courts,  yet  to  the  ecdefiaflical 
■  courts  it  is  well  known,  and  therefgre  they  might  well  * 

have 
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have  proceeded  upon  it  below.  The  canon  law  ftjfi,  tbit 
a  month  is  a  reafonable  time  for  women's  coming  to  be 
churched  after  their  deliverance,  unlefs  in  cafe  S  grett 
weaknefs ;  and  that  flaodard  is  the  proper  one  Co  regulate 
this  cuftom  by ;  and  therefore  the  court  below  ought  to  be 
allowed  to  go  on  in  their  proceedings.  But  bjr  the  cooft: 
We  are  not  to  confider  the  methods  by  which  this  Ice 
may  be  afcertained,  but  only  that  it  is  not  certain  as  b 
flands  upon  the  hbel ;  and  therefore  upon  the  libd  ire 
ought  not  to  fufier  them  to  proceed.  And  they  (aid  the 
proper  method  in  this  cafe  would  have  been,  for  tbepliia- 
tiff  to  fet  forth  in  the  libel,  the  proper  time  when  wooea 
are  ufually  fit  to  be  churched,  and  then  to  have  aventdi 
that  the  defendant's  wife  was  not  churched  within  thic 
timr.  And  upon  the  whole  matter  judgment  was  sr« 
refted.    L,  Kaym.  1558.     i  Barnard.  159. 


C][)orepirc0pi« 


^HO  RE  PISCO  PI,  lotal  bifliops,  in  the  andetf 
^  church,  were  perfons  delegated  by  the  biHiop  to  e>* 
etcife  eptfcopal  jurifdidion,  within  certain  diftriQ*. 


CJrifme. 


/^HRIS MEy  was  the  holy  oil,  with  which  hereto-' 
^  fore  all  infants  baptized  were  anointed :  this  was 
made  by  the  bi(hops ;  and,  by  a  conftitution  of  archbi* 
fliop  Peccham,  was  to  be  renewed  once  every  year. 


CJrifome* 

/^HRISO AI Ei  in  the  office  of  baptifm,  was  a  white 
^  vcfture  which  the  prieft  did  put  upon  the  child,  fay- 
*tng9  Take  this  white  vefture  for  a  token  of  innocency : 
and  fo  on.     Gibf.  366. 

Chriftening.    See  Baptifm. 
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I»  F0MMdii9g  of  churches. 

II.  Confecration  and  dedication  rf  churches. 

lU.  Chancel. 

IV.  lie. 

y.  Churchyard. 

yi.  Repairs. 

VII.  Church  feaL 

VIIL  Goods  and  ornaments  of  the  church. 

IX.  Church  rate. 

X.  Churches  not  to  be  profaned. 

XI.  Church  way. 


T 


I.  Founding  of  churches. 

H  E  ancient  Saxon  word  is  cyrce^  the  Danifli  kirch^ 
the  Belgick  kncke^  the  Cimhrick  kirkia  or  i«ri; 
probahljr  from  the  Greek  work  KufiotMf  belonging  to  the 
Lord,  or  Kif  lov  oim^  the  Lord's  houfe  :  fo  that  we  have 
loft  the  ancient  pronunciation  of  the  word  (except  in  the 
■offtbero  parts  of  England,  and  in  Scotland)  bj  foftening 
the  letters  c  or  cb^  as  we  have  done  in  many  cafes ;  which 
liClcri  che  ancient  Greeks  and  Romans  always  pronounced 
kard,  at  the  letter  i. 

Lord  Coke  fays,  by  the  common  law  and  general  cuftom 
of  ibe  realm,  it  was  lawful  for  bilhops  earls  and  barons 
to  build  churches  or  chapels  within  their  fees;  and 
hereof  king  John  informed  pope  Innocent  the  third  (na* 
aaiw  only,  honoris  caula,  the  bithops  and  baronage  of 
fjiglaad,  albeit  this  liberty  extended  to  all),  with  re- 
MWy  that  this  liberty  to  the  baronage  might  be  con* 
froMd.  To  thefe  letters  the  pope  made  this  anfwer, 
3fu9d  emm  de  confueiudine  regni  Jnglerttm  procidtre  regia  /#• 
remioi  fearfuai  literal  iniimavlt^  ui  Uctat  tarn  i^Jcgpis^  quam 
ei  haronihuj  eccl^fias  in  /e§d$  /«#  fundare  i  lauis 
frimeipihus  id  Hare  nuUatinui  denegamus^  dumnwlo 
dloufni  e^fufi  ei$  fnffragetur  affinfw^  it  per  nevom^riUlu* 
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ram  vderum  ecdefiarum  jujiitia  non  ladatur  {ai).  Whereas 
the  baronage  had  abfolute  liberty  before,  now  the  pope 
addeth  the  confent  of  the  bifliop ;  but  that  addition  bound 
not,  feeing  it  was  againft  the  liberty  of  the  baronage  war-  - 
ranted  by  the  common  law :  and  he  fays  he  would  not 
have  rchearfcd  this  epiftle,  but  that  it  is  a  proof  what  the 
general  cuftom  of  the  realm  was,  concerning  the  build- 
'  ing  of  churches  by  the  baronage  of  England.  And  al- 
beit they  might  build  churches  without  the  king's  li- 
cence, yet  could  they  not  erect  a  fpiritual  politick  body 
to  continue  in  fucceflion,  and  capable  of  cndownaient» 
without  the  king's  licence:  but  by  the  common  law, 
before  the  ftatuces  of  mortmain,  they  might  have  en- 
dowed this  fpiritual  body  once  incorporated,  pgrpitmsfu" 
iuris  temporibu$^  without  any  licence  from  the  king  or  any 
other.  3  Inji.  20 r,  202.  Which  body,  h  incorporated, 
is  not  diflblved,  though  the  church  is  drowned,  or  other- 
wife  dedroyed ;  but,  in  that  cafe,  one  may  be  prefented 
to  the  reiSlory,  and  (hall  be  liable  to  annuities  and  other 
charges :  the  church,  in  confideration  of  law,  bcins; 
properly  the  curt  ef  fouls  and  the  right  of  tithes.  Gibf." 
189. 

But  Dr.  Gibfon  obferveth  on  the  contrary,  that  no  per- 
fon  may  eredl  a  church,  without  the  leave  and  confent  of 
the  bifbop.  And  this,  he  fays,  is  agreeable  to  the  rules 
both  of  the  civil  and  canon  lav  (^),  and  was  made  an  ex* 
prefs  law  of  the  church  of  England,  many  years  before 
the  reign  of  king  John,  viz,  in  the  council  of  Weftmin- 
fter  in  the  time  of  king  Stephen.  Nor  could  this  right 
of  the  bi(hop  be  defeated  by  the  exemptions  of  religious 
pcrfons  from  epifcopal  juiifdidlionj  who  might  not,  un- 
der colour  of  fuch  exemptions,  ere^  churches  in  any 
part  of  their  poflcffions  not  cxcrnpt,  without  leave  from 
the  bi(hop  ;  as  we  find  it  fpecially  adjudged,  in  the  body 
of  the  canon  law.  And  to  this,  the  pope's  anfwer  to 
king  John  is  exactly  agreeable,  latcis  quidcm  princibus  id 
licet e  nullatenui  dcncgamm^  dummodo  diocefani  epifcopi  eis 
fujfragftur  (jjfenjus.  And  king  John's  letter  doth  not  re-' 
late  to  a  right  of  eredling  with  or  without  licence;  finc^ 


(a)   £/.7?.  Dec.  Innocent,  3.     Lib,  3.  /.  228. 

(^)  iWz;.  67.  I.  And  the  4.th  c^non  of  the  council  of 
Laieran  i^  exprefs,  that  no  one  Jkall  build  or  ere3  a  monafierf 
or  church  cgainjl  the  njuill  0/  the  Ivjhop  of  the  city^      6ee  allO 

(ulc  3^rfl;olDron,  i.-  and  C(^apci^  4.  in  liieitoics. 


.L^ 
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the  occafion  of  it  was,  the  building  of  a  collegjate  cbapcl 
bv  the  archbifliop,  who  wa^  his  own  licence :  and  the  only 
ODJe^iion  was,  that  the  building  of  it  would  be  prejudiciil 
to  the  church  of  Canterbury.     Gibf.  i88. 

But  it  is  to  be  obferved,  that  tbefe  two  aflertiobs  are 
not  contiadidory ;  for  the  one  fays  only  that  by  the 
civil  and  canon  law  it  might  not  be  done,  and  the  other 
fays  that  it  might  be  done  by  the  common  law:  although 
lord  Coke  prodaceth  no  inftances,  before  *  the  reign  of 
king  John  or  after,  of  churches  ereAed  without  the  li- 
cence of  the  diocefan.  And  it  feemeth  to  amount  to  the 
fame  thing,  fo  long  as  the  biihop  hath  piwer  (unto  which 
lord  Coke  afienteth)  after  the  church  is  ere&ed  to  with- 
hold  or  deny  the  confecration. 

And  not  only  the  bifhop,  by  refufing  to  confecrate, 
may  binder  the  enablifliment  of  a  new  church  or  chapel 
inanyparifli;  but  alfo  any  other  pcrfon  thinking  him- 
felf  injured  thereby,  as  by  incroaching  upon  his  ground* 
flopping  bis  way,  or  the  like,  may  apply  to  the  temporal 
courts,  who  (as  they  fee  caufe)  will  grant  him  redrefs. 

The  ancient  manner  of  founding  churches  was,  after 
the  founders  had  made  their  application  to  the  bilbop 
of  the  diocefe,  and  had  his  licence,  the  bifliop  or  his 
commiffioners  fet  up  a  crofs,  and  fet  forth  the  ground, 
where  the  church  was  to  be  built;  and  then  the  foun- 
ders might  proceed  in  the  building  of  the  church :  and 
*  when  the  church  was  finiflied,  the  bi(hop  was  to  confe- 
crate  it,  but  not  till  it  was  endowed;  and  before,  the 
ftcfaments  were  not  to  be  adminifired  in  it.  Digge^ 
fart  I.  c.  12. 

For  albeit  churches  or  chapels  may  be  built  by  any  of 
the  king's  fubjeds,  yet  before  the  law  take  knowledge  of 
them  to  be  churches  or  chapels,  the  bifliop  is  to  confe- 
crate  or  dedicate  the  fame :  and  this  is  the  reafon,  that  a 
chorch  or  not  a  church,  a  chapel  or  not  a  chapel,  (ball 
be  tried  and  certified  by  the  bi(hop«    3  Infi.  203. 


II.  Confe oration  and  dedication  of  churches. 

!•  The  law  (as  was  faid  before)  takes  no  notice  ofNo  church  till 
diurchcs  or  chapels,   till  they  are  confccrated   by  the""^**"^'"' 
bifliop:  but  the  canon  law  fuppofes,  that  with  confent  of 
the  bifliop,  divine  fervice  may  be  performed,  and  facra- 
Birnts  adminiflred   in  churches  and   chapels  not  confe- 
crated ;  inafmuch  as  it  provides,  that  a  church  fliall  have 

Y  2  the 
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the  privilf ge  of  immunity^  in  which  the  dhrine  mjrfteiiet 
are  celebrated,  alchoogh  it  be  not  yef  confecratcd  («)  :  and 
there  are  many  licences  to  that  effcA  (granted  cm  fpedal 
occafions)  in  our  ecclefiaftical  records.     Gibf.  I90« 
iTo  Msfecrttioo      2.  And  after  a  neir  church  is  erefied,  it  may  not  be 
w^c  taUw*    confecratcd,  without  a  competent  endowment.     And  this 
^"*°^  was  made  a  law  of  the  church  of  England  in  die  i6th 

canon  of  the  council  of  London,  J  cbmreb  Jball  mti  hi 
c§ftfgiratidf  until  mcejfary  provijkn  be  mmit  fmr  tbe  fnifi. 
And  the  canon  law  goes  further ;  requiring  the  endow- 
menr,  not  only  to  be  made  before  confecration,  but  cten 
to  be  afcertained  and  exhibited  before  they  begin  to 
build.  And  the  civil  law  is  yet  more  firid;  enj<Hoing» 
that  the  endowment  be  aduaily  made,  before  tbe  DiuMiog 
be  begun,    G'lhf.  i8g. 

Which  endowment  was  commonly  made,  by  an  allot- 
fpent  of  manfe  and  glebe  by  the  lord  of  the  manor;  who 
thereby  became  patron  of  the  church  (^).  Other  perfons 
alfo,  at  the  tithe  of  dedication,  ofte^  contributed  fmall 
portions  of  ground :  which  is  the  reafen,  why  in  many 
pariibes  the  glebe  is  not  only  diftant  from  the  maoDr, 
but  lies  in  remote  divided  parcels.  Kin.  Par.  Att.  221, 
223. 
ConiiKrttiea  3.  It  appears  by  good  chronology,  that  the  firft  who 

•A}0iM4«  decreed  that  churches  (hould  be  confecratcd,  was  Eugimns^ 

a  greek,  and  prieft  of  Rome;  who  was  the  firft  that 
AyTed  himfelf  pope,  in  the  year  154.     GoL  49. 

Afterwards  the  fame  was  inforced  in  this  realm  by 
a  conflitution  of  O/^^,  in  this  manner :  7%^  didtcaiiin  $f 
churches  is  known  to  havt  had  its  beginning  undir  thi  M  tifta" 
ment^  and  was  obferved  by  thi  holy  fatbirs  undir  thi  mw 
teflament ;  under  which  it  ought  to  bi  done  with  thi  gritiir 
^  can  and  dignity ^  becaufe  that  under  the  old  teflament  Wire  mfy 

offered  Jacnjices  of  dead  animals^  but  under  the  new  te/lamini 
is  offfered  for  us  upon  tbe  altar  by  tbe  bands  of  tbe  prtift^  the 
heavenly  living  and  true  facrifice  tbe  only  begotten  Son  of  God. 


(tf)  De  Conf,  i.  iz.  ^.  3.  49.  9.  This,  however,  is  an 
exception  to  the  general  rule,  *'  that  a  chorch  is  to  be  eonfe- 
crarrd  as  foon  as  may  be."  Another  exception  obtained  in 
cafes  of  extreme  neccffity  ;  for  if  the  church  was  deftroyed  by 
lire,  the  fervice  might  be  performed  in  chapels,  tents,  or  in 
the  opeo  air,  before  the  confecratcd  altar-uble.  De  Conf  i. 
30.  Inji,  J.  C.  2.   18. 

[h)  See  9Bt)0tof01t>  1. 

IVhifi- 
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WhiTifvrt  th$  holy  fathers  provided^  that  fi  fubUme  an  cffice 
fimU  mt  hi  pnformid  (unU/s  in  caft  of  necejjity)  but  in  places 
dedicated.  Now  hecaufi  we  havi  feen  and  heard^  that  fo 
whalifome  a  ntyfiery  ts  contemned^  or  at  leaft  mgleGed^  by 
femi\  having  found  many  churches^  and  fome  of  thorn  laihe^ 
dreds^  which  although  they  have  been  built  of  old  tjme^  yet  have 
m&i  ea  yet  been  confecrated  with  the  oil  of fanQification :  There^ 
fare  being  defvrous  to  remedy  fo  dangerous  a  negle^i,  we  do  de* 
cree^  that  all  cathedral^  conventual^  and  parochial  churches^ 
which  are  now  built  and  the  walls  thereof  perfe£fed^  be  confe^ 
€rated  by  the  diocefan  bijbops^  or  others  autoorixed  by  them^ 
vnthin  two  years:  and  let  it  be  fo  done  within  the  like  tirtie^ 
it:  all  churches  hereafter  to  be  built.  And  to  the  end  that  fo 
wboifome  a  myftery  and  ordinance  may  not  pafs  into  contempt ; 
if  jff^h  places  be  not  dedicated  within  two  years  from  the  time 
of  the  finijhing  thereof  they  Jhall  be  inttrdi^edfrom  the  fo" 
temmties  of  the  mafi^  until  they  be  confecrated^  unlefs  they  be 
excufid  for  fime  reafonable  caufe.  Mireover^  by  the  prefent 
ordinance  we  do  forbid  the  abbots  and  reSfors  of  churches ^  to 
pull  down  ancient  confecrated  churches^  under  pretence  ofbuild'> 
ing  larger  or  more  beautiful^  without  licence  and  confint  of 
the  diocefan :  and  the  diocefan  Jhall  diligentfy  conjider^  whether 
it  he  expedient  to  grant  or  to  deny  fuch  licence  \  and  if  heJhaU 
grant  the  fame^  let  him  take  care  that  the  Work  bejinijhed  as 
Joan  as  may  be.     Athon.  7. 

Interdiffed  from  the  Jolemnities^  of  the  mafs]  That  is, 
from  the  folemn  or  high  mafs;  but  not  from  the  com« 
mon  celebration  of  mafs,  or  other  inferior  offices* 
Athon.  7. 

And  alfo  by  a  conftitution  of  Othobon :  The  reGor  or 
vicar  of  an  unconfecratid  churchy  Jhall  apply  to  the  bifljop  (if 
it  can  conveniently  be  done)^  otherwije  to  the  archdeacon  that 
he  may  apply  to  the  bijhop^  within  a  year  after  the  building 
of  the  churchy  for  the  confecration  thereof:  upon  pain  that  fuch 
reSor  vicar  or  archdeacon  making  default^  Jhall  befufpended 
from  their  office  till  they  comply :  and  the  bijhop  jhall  exait 
nothing  therefore^    but  the  accuflomed  procuration.      Athon. 

4.  The  confecration  of  churches  may  be  performed.  Time  of  confii 
indifferently,  on  any  day:    fo  it  was  eftabiiihed  by  a*^"^"* 
decretal  epiftle  of  pope  Innocent  the  third  (</).     And  ac- 
cording  to  the  calculation   of    learned   men,    Conftan- 
tine't  famous  dedication  of  the  church  of   Jerufalem, 


(«)  X.  3.  40.  2. 

Y  3  ill 
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in  a  full   fynod,  was  on  a  faturday,   and  not  on  the 
funday.     Gibf.  189. 

And  this  confecration  ought  to  be  in  the  time  of  divine 

:  fervice.     The  glofs  upon  the  canon  law  maketh  a  doubt 

whether  this   is   not  of  the  fubftance  of  the  confecra- 

tion :  but  be  that  as  it  will»  it  is  certainly  very  decent. 

Gibf.  189. 

'ormof  confe-      5.  The  empcror  Juftinian, 'in  bis  care  of  the  church, 

ratioii.  jj^jh   prefcribed  a   form  of  confecration  of  churches  [or 

rather,   of  the  ground   upon   which   it   is   to   be  bulH] 

in  this  manner :  ^lis  law  is,  *^  That  none  (ball  prefume 

^*  to  ered  a  church,  until  the  bilhop  of  the  diocefe  hath 

**  been  firft  acquiiinted  therewith,  and  (hall   come  and 

**  lift  up  his  hands  to  heaven,  and  confecrate  the  place 

*^  to  God  by'pra)er,  and  ereA  the  fymbol  of  out  fal- 

**  vation,  the  venerable  and  trtily  precioMt  rood."      God. 

47-  (^) 

in  the  church  of  England,  every  bi(bop  is  left  to  his 

own  difcretion,  as  to  the,  form  of  confecrating  churches 

and  chapels:  only  by  the  ftatute  of  the  21  H.  8.  c  ij^. 

for  limiting  the  number  of  chaplains,  it  is  there  affigQ*' 

ed  as  one  reafon  why  a  bi(hop  may  retain  ilx  chaplains 

becaufe  he  mMft  occupy  that  number  in  the  confecration  of 

churches. 

There  was  a  form  drawn  up  in  the  convocation,  in 
the  year  1661  (occafioned,  as  fome  think,  by  the  offence 
taken  at  bifhop  Laud*s  ceremonious  manner  of  confe- 
crating St.  Katharine's  Creed- Church  in  London)^  but 
this  was  not  authorized,  nor  publifhed.  Gihf.  189. 
yohnf,  20. 

Which  form  of  bifhop  Laud's  in  the  aforefaid  in- 
ftance,  was  thus:  lie  came  on  a  funday,  being  the  j6:h 
day  of  January  1630,  to  the  Wfft  door  of  that  church; 
and  fome  perfons,  who  were  prepared  for  that  piirpofe, 
fpoke  aloud  thefe  words,  Open^  open  ye  everlojllng  door 5^ 
that  the  King  of  glory  may  enter  in.  Immediately  the  doors 
were  opeiied,  and  the  bifhop  and  fome  other  doctors  en- 
tered ;  then  iic  kneeled,  and  with  eyes  lifted  up,  and  his 
arms  fpread,  he  pronounced  the  place  to  be  holy,  in  the 
name  of  the  Father,  and  of  the  Son,  and  of  the  Holy 
Ghoft.     Then  he  threw  fome  of  the  duft  of  the  church 


{a)  No'v.  5.  cap.  I.  Nov,  131.  cap,  to.  The  canon  law 
alfo  requires,  thac  the  biihcp  ihould  mark  out  rhe  confecrated 
ground,  eredt  the  ciofs,  celebrate  mafs,  &c.     De  Con/.  1. 

into 
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Into  the  air,  feveral  times,  as  he  approached  the  chancel ; 
and  when  he  came  to  the  rails  of  the  communion  table, 
be  bowed  towards  it  feveral  times.     Then  they  all  vent 
round  the  church,  repeating  the  jooth  pfalm,  and  after- 
wards a  form  of  prayer,  which  concluded  thus ;  IVe  con» 
/ecrati  this  churchy  and  fet  it  apart  to  tbify  O  Lord  Chriji^  as 
holy  ground^  not  to  he  profaned  any  more  to  common  ufe.     Re- 
turning to  the  communion  tat>]e,  he  pronourced  curfes 
againft  thofe  who  (hould  profane  that  place,  and  at  every 
cuife  he  bowed  towards  the  eaft,  and  faid.  Let  all  thg  peo'- 
pU  fay  Amen.     Afterwards  he  pronounced  bleifings  on  all 
tbo/e  who  (bould  be  bcnefa£)ors,   and  repeated,  Let  all  tht 
p€9pli  fay  Amen.     Then  there  was  a  fermon  ;  and  after  that 
the  facrament  was  adminiilred  ;  and  when  he  came  near 
the  altar,  he  bowed  feven  times ;  and  coming  to  the  bread 
he  gently  lifted  up  the  napkin,  which  he  laid  down  again, 
and  withdrew,  and  bowed  feveral  times ;  then  he  unco- 
vered the  bread,  and  bowed  as  before ;   the  like  he  did 
vrith  the  cover  of  the  cup ;  then  he  received  the  facra- 
ment, and  gave  it  to  fome  principal  men ;  after  which, 
many  prayers  being  faid,  the  folemtiity  of  the  confecration 
ended.     2  Rupnu.  HiJ.  Cdl.  77. 

Again,  in  the  year  1712,  a  form  of  confecrating 
churches  and  chapels  and  churchyards  or  places  of  buriail, 
was  fent  down  from  the  bi(hops  to  the  lower  houfe  of 
convocation,  on  the  (iecond  day  of  April ;  and  was  alter- 
ed by  the  committee.of  the  whole  houfe,  and  reported  to 
the  houfe  on  the  ninth  day  of  the  fame  month  ;  which 
was  agreed  to  with  fome  alterations :  which  form,  as 
it  did  not  receive  the  royal  aflent,  was  not  injoinedv 
*  to  be  obferved;  but  is  now  generally  ufed;  and  is  as 
fdllowt: 

Preparations  in  order  to  the  confecrating  of  a  church. 

The  church  is  to  bi  pewidj  and  furni/hed  with  a  reading  dcfi^y 
(mmfm  prayer^  and  great  bibUy  and  one  or  more  fur plices^  as 
9lfo  with  a  pulpit  and  cu/hion^  afont^  and  a  communion  iabie^ 
tiiwfth  limn  J  and  \efjels  for  the  fame. 

Thi  ettd^wminty  and  the  evidences  thtreof  are  to  be  laid  bi* 
fore  the  hifhop  or  his  chancellor^  fme  time  before  the  day  ap-^ 
pointed^  in  order  to  thf  preparing  of  the  adf  or  jentence  of  con* 
fetration  agatnfl  that  day* 

An  intimation  of  the  bijbop^s  intention  to  conftcrate  the  cht^r'ch, 
with  thi  day  and  hsur  appointed  for  it.^  is  to  be  fixed  on  th^ 
jtbmrck  door  at  Ita/l  throe  days  before. 

Y  4  A  chair 
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A  chair  is  t9  bifttftr  the  htfinf  on  tbi  nsrtbfidi  ofthn  am^ 
munion  tabliy  within  the  rails ;  ami  anothgr  f§r  bis  cbsmalkr 
witbaut  tbi  rmls^  in  tbi  form  fide. 

All  things  an  tp  be  pnparedfor  a  eimmuniin.     Tbi  church 
'  is  to  bi  kiptjbut^  and  impty^  till  tbi  bifiop  cimes^  and  tUl  it 

bi  opimdfor  his  going  in. 

The  form  of  confecrating  a  church. 

(If  the  choith        ^hi  bi/bop  is  to  bi  naivid  at  tbi  Wijl  door^  or  at  fame  otbif 
to  \f€on(ea»u^  part  of  the  churchy  or  churchford^  which  is  mqft  cowwrniont  fif 
)^\\^^n^  *''  fW^rflw^,  ify  feme  of  the  principal  inhabitants. 
pariih ;  tbeo  to        At  tbi  place  whiTi  tht'  bi/bop  is  nceividy  a  pitition  is  to  bi 
bene  by  the     diliviTid  to  him  by  fomi  om  of  the  perfons  who  rociivi  bim^ 

S^^'thT*  "*'  P'^y'^i  ^*^'  *^  ^^^  conjecrati  the  church. 

charchwardeaty       Tbi  petition  is  to  be  read  by  the  regifter. 

•od  fome  of  the       ^e  bi/bopy  his  chaplains ^  the  preacher,  and  the  mmfior  wko 

Kabu.')  "****'  "  '^  ^^^^  divim  jervice^  together  with  the  reft  of  thi  ikrgf^  if 
any  other  he  prefent^  enter  the  churchy  and  repair  to  the  viftry^ 
or  (if  there  be  no  vefiry)  to  fome  convenient  part  oftbo  cburib^ 
where,  as  many  as  are  to  officiate  put  on  their  feviral  besKis  % 
during  which  iimi,  the  parijhioners  are  to  npatr  to  ibiirfiutif 
and  the  middle  ik  is  to  be  btpt  clear. 

Jsfoon  as  the  church  is  quiet ^  the  bijbop  and  hit  chaplains, 
with  the  preacher  and  the  mmijler  who  is  to  cfficiatt^  and  the 
reft  of  the  clergy ^  if  any  other  be  prefent,  return  to  the  Wift 
doory  and  go  up  the  middle  He  to  the  communim  table ^  repoating 
fhe  2^ih  pfalm  alternately^  as  they  go  up^  the  biflyop  one  verfi^ 
and  ihey  another. 

Psalm    XXIV. 

1.  The  earth  is  the  Lord's,  and  all  that  therein  is:  the 
compafs  of  the  world,  and  they  that  dwell  therein. 

2.  For  he  hath  founded  it  upon  the  Teas :  and  prepared 
it  upon  the  floods. 

%,  Who  (hall  afcend  into  the  bill  of  theXord,  or  who 
(hail  rife  up  in  his  holy  place  f 

4.  Even  he  that  hath  clean  hands,  and  a  pure  heart : 
and  that  hath  not  lift  up  his  mind  unto  vanity,  nor  fworp 
to  deceive  his  neighbour. 

5.  Fie  (hall  receive  the  bleifing  from  the  Lord :  tod 
righteoufnefs  from  the  God  of  his  falvation. 

6.  This  is  the  generation  of  them  that  fetk  him :  even 
of  them  that  fcek  thy  face,  O  Jacob. 

7.  Lift 
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7.  Lift  op  your  heads,  O  ye  gates;  and  be  ye  life  up^ 
ye  everlafting  doors :  and  the  King  of  glory  (ball  come  in. 

8.  Who  IS  the  Kine  of  glory  i  it  is  the  Lord,  firong 
and  mighty,  even  the  Lord  mighty  in  battle. 

9.  Lift  up  your  heads,  O  ye  gates  ;  and  be  ye  lift  up, 
ye  everlafting  doors  :  and  the  King  of  glory  fliall  come  in. 

ID.  Who  is  the  King  of  glory  r  even  the  Lord  of  hoftsy 
He  it  the  King  of  glory. 

Thi  iijbop  (md  his  chaplains  g»  within  the  rails ;  the  bijhop 
t9  the  north  fide  ef  the  communion  tabie^  and  the  chaplains  to  the 
fiutbjide:  the  min'ifter  officiating  goes  te  the  reading  dejk^  a*td 
the  preacher  tojome  convenient  feat  near  the  pulpit. 

The  bijbop  fitting  in  his  chair^  is  to  have  the  inflrnment  /jt,;,  ^^ 
er  infiruments  of  donation  and  endowment  prefented  to  him  hy  fbl,  if  it  be  « 
thi  founder^  or  feme  proper  fuhfiitute :  which  he  lays  upon  the  "**^^7^*3?I 
communion  tahle^  and  then  Jianding  up^  and  turning  to  the  ^  H*     » 

angregationy/ays^ 

Dearly  beloved  in  the  Lord ;  forafmuch  as  devout  and 
holy  men,  as  well  under  the  law  as  under  the  gofpel, 
moved  either  by  the  fccret  infptratipn  of  the  BleflTed  Spirit, 
or  by  the  exprefs  command  of  God,  or  by  their  own  rea- 
Ion  and  fenfe  of  the  natural  decency  of  things,  h^ve 
crefic;iii  boutes  for  the  public  worfliip  of  God,  and  fepa-  ^ 
rated  them  from  all  profane  and  common  ufes,  in  ordc:r  to 
fill  mens  minds  with  greater  reverence  for  his  glorious  ma« 
jefty,  and  affed  their  hearts  with  more  devotion  and  hu* 
iiiility  in  his  fervice }  which  pious  works  have  been  ap- 
DTOved  ilnd  gracioufly  accepted  by  our  heavenly  Father : 
Let  us  not  doubt  but  he  will  alfo  favourably  approve  our 
godly  purpofe,  of  fetting  apart  this  place  in  folemn  man- 
ner^  to  the  performance  of  the  feveral  offices  of  religious 
woiihip,  and  let  us  faithfully  and  devoutly  beg  his  bleffing 
OQ  Chis  our  undertaking. 

nem  the  hi/hop  kneeling  fays  the  following  prayer: 

O  Eternal  God,  mighty  in  power,  ai^d  of  majefty  in* 
COOiprebeofible,  whom  the  heaven  of  heavens  cannot  con- 
Hia^  much  lefs  the  walls  of  temples  made  with  hands, 
and  wbo  yet  haft  been  gracioufly  picafed  to  promife  thy 
cTpeciaJ  prefence  in  whatever  place  even  two  or  three  of 
dqr  faithful  fervaots  ihall  aflemble  in  thy  name,  to  oflTex 
vp  their  praifes  and  fupplicatioos  unto  thee ;  voucbbfet 
O  Lords  tQ  be  prefent  with  us,  who  are  here  gathered  to« 
feihcr^  witb  all  humility  and  readiacb  of  heart,  to  con* 

fecratt 
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kcrVf  tMi  place  to  the  hoaour  of  thy  great  name  ;  fc* 
paraiing  it  from  henceforth  from  ail  aahallowed,  otSf 
nary,  and  comoion  ufcs,  and  d^katiog  It  to  thy  fcrt ice, 
for  reading  thy  holy  word,  fjr  celebrating  thy  holy  la- 
craments,  for  offering  to  thy  glorious  Majcfty  the  facri- 
fices  of  prayer  and  thanksgiving,  for  blc^g  cby  people 
in  thy  name,  and  for  the  performance  of  aQ  other  holy 
ordinances  :  Accept,  O  Lord,  this  ferrice  at  our  hand?, 
and  bicfs  it  with  fuch  fuccels^  as  may  tend  moft  to  thy 
glory,  and  the  furtherance  of  our  happincdi  both  tempor^ 
and  fpiritual,  through  Jefus  Chrift  our  bleflied  Lord  aaj 
Saviour.     Jaun. 

Afttr  ibiSy  lit  tki  hijhcp  ftand  up,  and  turning  hlsfaa 

tbs  csngregatisn  jay  : 

Rcgird,  O  Lord,  the  fupplications  of  thy  ferrants :  and 
grant,  (hat  whofoevcr  (bali  be  dcJicaced  to  thee  in  this 
houfe  by  bapcifm,  may  be  fancii&ed  with  the  Holy  Gboft, 
deii'/erei  from  thy  wr^:h  and  eternal  dearh,  and  received 
as  a  living  member  of  ChiilVs  church,  and  may  ever 
lemain  in  the  number  of  thy  faichtul  and  eled  chiUreiu 


j^f.ti:. 


Gra:i:,  O  Lord,  that  they  who  at  this  pUce  Qi-ill  in  their 
(w  \  ;  :r:bn5  rcnc-v  the  ^jroaiifcs  an^"  vowa  made  bv  their 
lj:L:i.3  for  ihem  at  their  baptifm,  and  thereupon  (hall  be 
c  r.:lrrned  by  the  bifliop,  may  receive  fuch  a  meafure  of 
t  /  noiy  Spirit,  that  they  may  be  enabled  faithfully  to 
i  .!:.i  t'.':c  fiioie,  anu  grow  in  g':ice  unto  their  liv^s  end, 

Cirant,  O  Lord,  that  whofcever  (hall  receive  in  thif 
pljc*  i:\t  blefTcJ  ucramcrt  of  the  body  and  blood  of 
C:.n*i,  rr.z.y  come  to  that  holy  ordinance  with  faith,  cba- 
rii /.  2f!  i  true  repentance  ;  and  being  filled  with  thy  grace 
ai'.J  ii.':aYen!y  benediction,  may  to  their  great  and  codlefil 
cc.'i;tcrt,  obtain  remiflion  of  their  fms,  and  all  other  be* 
rtr.:s  ot  his  piflion.     Armn. 

Grar.r,  O  Lord,  that  by  thy  holy  word  which  fluH 
be  read  and  preached  in  this  place,  and  by  thy  Holy 
Spi.ir,  grafting  it  inwardly  in  the  heart,  the  hearers  there- 
of my  bo:h  perctivc  and  know  what  things  they  ought 
t'}  ::\  ard  ma)  have  power  and  (Irength  to  fulfil  the  fame. 

Gran%  O  Lord,  that  whofjcver  (hall  be  joined  together 
in  :hi3  place  in  the  holv  eftatc  of  matrimonv,  may  faith- 
fully 
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fully  perform  and  keep  the  vow  and  covenant  betwixt  them 
nude,  and  may  remain  in  pctkSt  love  together  unto  their 
Hvca  end.     Amit. 

Grant,  we  bcfeech  thee,  blefled  Lord,  ihat  whofoever 
Iball  draw  near  unto  thee  in  this  place,  to  give  thee  thanks 
for  the  benefits  which  they  have  received  at  thy  hands,  to 
fet  forth  thy  moft  worthy  praife,  to  confcfs  their  fins  unto 
thee,  and  to  a(k  fuch  things  as  are  requifite  and  neceflaryt 
as  well  for  the  body  as  the  foul;  may  do  it  with  fuch  (led- 
faftocfs  of  faith,  and  with  fuch  feridufnefs,  affcfiion,  and 
devotion  of  mind,  that  thou  mayeft  accept  their  bounden 
duty  and  fervice,  and  vouchfafe  to  give  whatever  in  thy 
infinite  wifdom  thou  (halt  fee  to  be  moft  expedient  for 
them:  All  which  we  beg  for  Jefus  Chrift  his  fike,  our  blef- 
kd  Lord  and  Saviour.  >/m/ff. 
Tbi  bijbop  fating  in  his  chair. 

Thtn  ihi  ftnUnce  ^  conjecration  is  to  be  read  by  the  chancelkr^ 
tasifigmid  ly  the  bijbop^  and  by  him  ordered  to  be  regiftered^ 
$9d  then  laid  ttpon  the  commitnion  table, 

After  tbis^  the  per  fun  appointed  is  to  read  thi  fervice  for  /Ar 
isy,  except  where  it  is  otherwife  directed. 
Proper  pfalms,  84,.  122.  132. 

Firft  leflbn,    i  Kings  8.  from  ver.  22.  incl.  to  v.  62. 
Second  leiTon,  Hebr.  lo.  from  v.  19.  incl.  to  v.  26. 
Aft€r  the  coHiH  for  the  day^  the  minifter  who  reads  the  fer^ 
%iit  flops  till  the  btfh^p  hath  faid  the  following  prayer: 

O  moft  bleflfed  Saviour,  who  by  thy  gracious  prefence 
at  the  feaft  of  dedication,  didft  approve  and  honour  fuch 
religious  fervices,  as  this  which  we  are  now  performing 
unto  thee,  be  prefent  at  this  time  with  us  alfo  by  thy 
Holy  Spirit ;  and  becaufc  holinefs  becometh  thine  houfe 
for  C¥er,  fandify  us  we  pray  thee,  that  we  may  be  li- 
ving temples,  holy  and  acceptable  unto  thee ;  and  fo 
dwell  in  our  hearts  by  faith,  and  polTefs  our  fouls  by  thy 
grace,  ibat  nothing  which  defileth  may  enter  into  us ;  but 
that  being  cleanfcd  from  all  carnal  and  corrupt  affedions, 
may  ever  be  devoutly  given  to  ferve  thee  in  all  good 
rks,  who  art  our  Saviour,  Lord,  and  God,  bleffed  for 

A'nen. 
Thm  tie  minyier  proceeds  in  the  fet  vice  of  the  duy^  to  the 
mi  ^  thi  gintrcil  thankfgiving.     J  fur  which  the  ttfhopjays 
tbefiU&wi'.g  prayer  [if  it  be  not  one  of  the  50  new  churches]. 

BIcfled  be  thy  name,  O  Lord,  that  it  hath  pleafed  thee  (t  Or  femnti.) 
to  put  it  into  the  heart  of  thy  ''^  fetvant  N,  to  eredl  this  (t  Throughout 
bouie  to  Ihy  honour  and  worftiip.     Blefi,  O  Lord  f  *''"t ' /.//SIJ^,^ 
Mi  family 9   and  fubftance,   and  accept  the  work  of  his  tsiiiUf/tSim, 

bands i 
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tbtft  tbar,fit,   hsnds ;  remember  bim  concerning  this  ;  wipe  not  ont  this 

«clfi^ilu^*  kindnefs  that  bi  hath  (hewed  for  the  houfe  of  bis  Goi  mod 

rc^sirc?)  ^^^  officers  thereof;  and  grant  that  all,  who  fliall  enjoy 

the  benefit  of  this  pious  work,  may  (hew  fonh  their  thank- 

fulnefs  by  making  a  right  ufe  of  it,  to  the  glory  of  thy 

blefled  name,  through  Jefus  Chrift  our  Lord.     Jmtti, 

[Iftbe  cburcb  that  is  t»  hi  confecratei^  hi  §»e  of  tbi  50 ma 
Aurcbes^  wbicb  an  erdind  io  be  built  ly  tbi  Uit  bUs  rfftar^ 
hamentf  the  bijbop  fays ; 

Bleflfed  be  thy  name,  O  Lord  God,  that  it  bath  pleafed 
thee  by  thy  good  Spirit  to  difpofe  our  gracious  fo?cfcign 
and  the  eftates  of  this  realm,  to  fupply  the  fptritual  wants 
of  thy  people,  by  appointing  thb  and  many  other  churches 
to  be  erefied  and  endowed  for  thy  wormip  and  fen'Kt} 
multiply  thy  bleffings  upon  them,  for  their  pious  rmrd 
to  thy  honour,  and  to  the  good  of  fouls ;  remember  mot 
concerning  this,  and  wipe  not  out  the  kindnefs  tbev  hate 
ibewed  to  thy  church,  and  to  the  offices  thereof  ;  and 
grant  that  our  gracious  king  may  fee  and  long  enj<^  the 
fruits  of  his  godly  zeal,  in  the  edification  of  the  members 
of  our  church,  and  in  the  reduction  of  thofe,  in  the  ^wit 
of  mceknefs,  who  difient  from  it;  that  we  may  til  live  to- 
gether in  the  unity  of  the  Spirit,  and  in  the  bdnd  of  pcscc^ 
through  Jefus  Chrift  our  Lord.     Amen.^ 

Then  the  minijier  who  officiates j  is  to  go  on  with  the  pe^ 
pfSt.  Chryfoftom,  and  the  Grace  of  our  Lord  Jefus  Chrift. 

Then  a  pfatm  is  to  hefungy  viz.  26.  6,  7,  8.  with  Gloria 
Patri. 

Communion  fcrvicc. 

TI?e  hiJhop^JIanding  on  the  north  fide  of  the  iommuniem  tM% 
as  before,  reads  the  communion  fervice. 

After  the  collet  for  the  king  he  fays  thi  following  prayer: 
O  mod  glorious  Lord  God,  we  acknowledge  that  we  are 
not  worthy  to  offer  unto  thee  any  thing  belonging  to  us; 
yet  we  befeech  thee,  in  thy  great  goodnefs  gracioufly  to 
accept  the  dedication  of  this  place  to  thy  fervice,  and  to 
profper  this  our  undertaking  :  receive  the  prayers  tsA 
interceflions  of  us,  and  all  otbers  thy  fervants,  who  either 
now  or  hereafter  entering  into  this  houfe,  (hall  call  upofl 
thee  ;  and  give  both  them  and  us  grace  to  prepare  our 
hearts  to  ferve  thee  with  reverence  and  godly  fear :  AflfcA 
us  with  an  awful  apprehenfion  of  thy  Divine  Majefty, 
and  a  deep  fenfe  of  our  own  unworthinefs ;  that  fo,  ap* 
proaching  thy  fandluary  with  lowlincfs  and  devotion,  and 

coming 
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cooling  before  thee  with  clean  thoughts  and  pure  hearts, 
with  bodies  undefiM,  and  minds  fan£lified,  we  may  al- 
ways perform  a  fervice  acceptable  to  thee,  through  Jefus 
Cbrift  our  Liord.     Amin. 

Tb€  t%V9  cbaplaint  an  id  naJ,  cm  the  ipiftU^  and  the  cthtr 

The  Eptfllet  i  Cor.  6.  14  ind.  to  v.  17. 
The  Gofpel,  John  2.  v.  13.  to  v.  i8«  incl. 
Tbim  the  bijbcp  naJs  the  Niam  aeed.    Aftir  wUch^  4 
ffiJm  ii/Mfigt  viz.  Pf.  100. 


The  Sermon. 

Tbi/irmm  bmg  endid^  and  all  wh  dc  ntt  naive  the  bolf 
mmmmmm  ritwrmd,  and  tbi  dcurs  Jbut ;  tbi  bijhop  pr$ciedi 
imtbe  amnmmen  ferviee }  and  hi  and  the  clergy  having  made 
their  eUatiens^  the  cbwrchwardens  cdUH  the  offeringt  pf  the 
n/l  efthe  eeagngatiin. 

jjlier  tbi  ammunien^  and  immtdiately  btfore  the  final  bhf* 
fing^  the  bififip/ajs  thefiUewing  prayer  : 

BkBkd  be  thy  name,  O  Lord  God,  for  that  it  pleafech 
tbee  to  have  thy  habitation  among  the  fons  of  men,  and  to 
dwell  in  the  midft  of  the  aflembly  of  the  faints  upon 
earth  i  blefs,  we  befeech  thee,  the  religious  performance 
of  this  day :  and  grant  that  in  this  place,  now  fet  apart 
10  thy  fervice,  thy  holy  name  may  be  wor(bipped  in  truth 
and  purity  to  all  generations,  through  Jefus  Chrift  our 
Lord.     Amen, 

The  peace  of  God,  which  pafieth  all  underAanding, 
keep  your  hearts  and  minds  in  the  knowledge  dnd  love  of 
God,  and  of  his  fon  Jefus  Chrift  our  Lord:  and  the 
bleffiiiff  of  God  Almighty,  the  Father,  the  Son,  and  the 
Holy  Gboft,  be  amongft  you,  and  remain  with  you  al* 
%ays.     Amen. 


Owfecntion  of  a  churchyard  together  with  the 

church. 

men  tbi  fervice  in  the  church  itfirujbed\  the  ht/hop^  clergy^ 
emd  people  preceeJ  t$  the  churchyard.  And  the  bijhip^  Jfandsng 
in  tie  place  prepared  f$r  the  perfirmanci  efthe  offia  thiri,  tbi 

aH 
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aO  cr  fentitut  of  c§nfecration  is  read  bf  ibi  cbancdbr^  mti 
figmd  if  ih$  bijbop^  and  ardind  U  bt  ngiftered, 
AfUr  which  the  btjbepftjs  the  fQllowing  prayer  : 
O  God,  who  has  uught  us  id  thy  holy  word,  that  thete 
is  a  difference  between  t)ie  fpirit  of  a  beaft  that  goeth 
downwards  to  the  earth,  and  the  fpirit  of  a  man  which 
afcendeth  up  to  God  who  gave  it ;  and  likewife  by  the 
example  of  thy  holy  fervants»  in  all  ages»  has  taught  us 
to  affign  peculiar  places,  where  the  bodies  of  thy  faints 
may  reft  in  peace,  and  be  preferved  from  all  indignities, 
whilft  their  fouls  are  fafely  kept  in  the  hands  of  their 
faithful  Redeemer:  Accept,  we  befeech  thee,  this  chari- 
table work  of  ours>  in  feparating  this  portion  of  ground 
to  that  good  purpofe;  and  give  us  grace,  that  by  the 
frequent  inOances  of  mortality  which  we  behold,  we  miy 
learn  and  ferioufly  confider,  how  frail  and  uncertain  our 
condition  here  on  earth  is,  and  fo  number  our  days,  at  to 
apply  our  hearts  unto  wifdom.  That  in  the  midft  of  life 
thinking  upon  death,  and  daily  preparing  ourfelves  for 
the  judgment  that  is  to  follow,  we  may  have  our  part  in 
the  refurre^lion  to  eternal  life,  with  tiim  who  died  for  oor 
fins,  and  rofe  again  for  our  juftification,  and  now  liveth 
and  reigneth  with  Thee  and  the  Holy  Ghoft,  one  God 
world  without  end.     Jmen. 

The  grace  of  our  Lord  Jefus  Chrift,  and  the  love  of 
God,  and  the  fellowfiiip  of  the  Holy  Ghoft,  be  with  us 
all  evermore,     jimen. 


Confecration  of  a  churchyard  fingly. 

The  ordinary  fervice  for  thi  day  is  to  be  read  at  the  cbstrcb, 
exapt  where  it  is  ctherwife  order  id ^ 
Pfalms  39.  90. 
Firft  leffi^n.  Gen.  23. 

Second   Itflbn,    John  5.  v.  21.    incl.   to   v.  30.    or 
1  ThefT.  4.  13.  to  the  end. 

When  tie  fci  vice  at  the  church  is  over  ;  the  bijhop^  clergy^ 
and  pari JhicHii  s  repair  to  the  ground  which  is  to  be  confecrated: 
And  the  bijhcp^  ftanaini  in  the  place  prepared  for  the  perform- 
ance cf  the  cff.ie^  fc\ s  : 

The  gloiioiis  majefty  of  the  Lord  our  God  be  upon  us; 
profpcr  thou  the  work  of  our  hands  upon  us,  O  profpcr 
thou  our  handy  woik. 

5  Then 
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TTfiii  thi  injirumint  of  donation  is  prefented  to  the  hijhop. 

Nextf  thi  tf/f?  or  Jentence  of  conjuration  is  read  by  the  iban^ 
€clUr^  andfigned  hy  the  bijbop^  and  ordered  to  be  regijiered. 

This  done  J  thi  bijbop  reads  the  prayer  that  is  before  direSied 
to  be  nfed  in  a  churchyard  which  is  confecrated  together  with 
ibi  cbiiTcb. 

Then  arefung  twojlaves  of  the  39/i  pfalm^  viz,  v.  5,  6, 

jt/ier  which  the  b'Jbop  lets  them  depart  with  the  hlejfing  : 
1  he  peace  of  God  which  pafTeth  all  underftanding,  keep 
your  hearts  and  minds  in  the  (knowledge  and  love  of  God, 
and  of  his  fon  Jefus  Chrift  our  Lord  :  and  the  blefiing  of 
God  Almighty,  the  Father,  the  Son,  and  the  Holy  Ghoft, 
be  amongft  you,  and  remain  with  you  always*     Amen. 

6.  In  the  confecration  of  a  new  church,  proviHon  is  to  Other  chorch« 
be  made,  that  no  damage  accrue,  in  point  of  rights  or  J^eJ^^j^'jeb^^"" 
revenues,  to  any  other  church.    And  in  the  forementioned 

letter  of  Innocent  the  third  to  king  John,  one  exprefs 
condition  of  building  new  churches  is,  that  by  the  new 
building  the  right  of  ancient  churches  be  not  prejudiced. 
Gibf  189.  {a) 

7.  A  reafonable  procuration  is  due,    to  every  bifliop  Procarstioo, 
,  who  confecrates  a  church,   from  the  per  fon   or  perfons 

praying  fuch  confecration ;  not  for  the  confecration,  but  • 

for  the  neceflary  refrefliment  of  the  bifhop  and  his  fer- 
vants.  For  whereas  ordinations,  inftitutions,  and  other 
adis  of  the  like  nature,  are  performed  by  the  bllbop  with- 
in his  own  walls;  this  draws  him  fometimes  to  a  great 
diftance  from  his  palace,  where  pr6per  accommodations 
cannot  be  procured :  and  therefore,  as  in  his  vifitations, 
fp  alfo  in  his  confecrations  of  churches,  the  law  hath  pro- 
vided a  reafonable  procuration.  At  iirft,  the  laws  of  the 
church  forbad  the  demanding  or  taking  any  thing,  but 
what  the  founder  voluntarily  offered  (and  fome  even  for* 
bad  that) ;  but  afterwards  the  prohibition  was  limited, 
facing  the  honeji  and  lawful  cuftoms  of  the  ecclejiajiicks^  and 
(as  it  is.  in  the  foregoing  conftitution  of  0:*K)bon)  except 
tbi  dm  procuration :  the  meafure  and  proportion  of  which, 
jDufi  be  determined  by  the  ufage  of  every  diocefe.  In 
archbl(bop  Warham's  time,  the  fee  of  Bath  and  Well>  be- 
ing vacant,  there  is  returned  among  the  revenues  of  the 


(«)  See  the  beginning  of  tbit  Title,  and  Clppcl,  4. 

vacancy*". 
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▼actncy,   for  the  confecration  of  three  chuithcs,  loL; 
that  18,  3 1.  6  s.  8d.  each.     Gihf.  190* 

The  church  of  Eliefeld  in  the  diocefe  of  Lincoln  wat 
conftcrated  in  the  year  1273  ;  ^^  which  was  paid  a  pro- 
curation of  two  marks.  Ken.  Par.  Ant,  515. 
ILccoalkntioa.  8.  A  church  once  confecrated,  maj  not  be  confecfated 
again.  To  which  general  rule  of  the  canon  law,  one 
exception  was,  unleji  they  bi  pollutid  by  tbefiedSmg  §f  UMi\ 
and  in  that  cafe,  the  canon  fuppofes  a  re- confecration  1 
though  the  common  method  in  England  was,  a  rutmoBa^ 
iion  only,  as  appeareth  by  many  inttances  in  our  ccdcfi- 
aftical  records  (/I ).  But  in  point  of  ruins  or  decay,  the 
only.exception  to  the  general  rule,  laid  down  in  the  canon, 
is,  unlifi  they  he  burnt  (that  is,  faith  the  glofs,  f&r  Ae 
greater  fart  therecf^  and  not  other  wifg).  And  a  decretal 
cpiftle  of  Innocent  the  third,  where  the  roof  was  con* 
fumed,  is,  thatfsnce  the  tvails  were  intire,  and  tbe  ammamm 
table  net  kurt^  neither  the  one  nor  the  other  ought  to  be 
re  confecrated.  Thus,  a  chapel  in  the  fuburbs  of  Here- 
ford, which  belonged  to  the  priory  of  St.  John  of  Jenifa- 
lem,  had  been  from  the  time  of  the  diflblution  of  oional^ 
teries,  applied  to  fccular  ufes  and  profaned,  by  making  the 
fame  a  ftall  for  cattle,  and  a  place  for  laying  op  their  hay 
and  other  provender;  yet  becaufe  the  walls  and  roof  weie 
never  demoliflied,  a  recomiliaticn  was  judged  fufficient.  In 
like  manner,  when  another  chapel  had  been  long  difufed, 
and  was  repaired^  and  made  fit  for  divine  fervice,  the 
tenpr  of  the  reconciliation  was,  Tin  fame  cbapd  fr§m  eH 
caKcnical  i?npediment^  and  from  every  profanation  (if  §ny 
there  ivtre)  contra£fed  and  incumdj  as  much  as  in  us  Edh^ 
and  fo  fur  as  lawfully  ue  may^  by  the  authority  aforefmd  xm 
dj  exetript^  relax y  and  reconcile  the  fame,     Gibf.  189. 

Bur  on  the  contrary,  when  the  church  of  SeutbmalSag 
had  not  only  been  polluted  in  manner  as  aforefaid,  hot 
WdS  alfo  new  tuilty  and  then  ufed  for  divine  offices  withoat 
new  confecration  \  archbi(hop  Abbot  interdi£!ed  the  mw- 
nifter,  churchwarden?,  and  parilhioners,  from  the  entrance 
of  the  church,  until  the  laid  church  and  the  churchyard 
thereof  Oiouid  be  again  confecrated.    Gibf  190* 

When  a  churchyard  hath  been  inlargedy  there  hath 
been  a  new  confecration  of  the  addiiional  part.   Gibf  190. 


{a)  This  reconciliation  was  alfo  allowed  by  the  decretal  of 
Giegory.     X,  3.  40.  4. 

10  9.  Im 
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9.  In  a  form  of  confecrating  churches,  which  we  meet  Fetft  of  the  <•« 
with  in  a  canon  of  the  fyn^  held  at  Celchyth  under  ^^^^^'^ 
Wulfred  archbiihop  of  Canterbury  in  the  year  816^  it 
is  ordained,  that  when  a  church  is  built,  it  iball  be  confe* 
crmted  by  the  proper  diocefan,  who  {hall  talce  care  that ' 
the  faint,  to  whom  it  is  dedicated,  be  pictured  on  the 
wall,  or  on  a  tablet,  or  on  the  altar.  And  Sir  William 
Dugdale  Had  an  old  tranfcript  of  a  decree  made  by  Robert 
de  Winchelfea  archbifliop  of  Canterbury,  and  confirmed 
by  Walter  Reynolds,  his  immediate  fucceflbr,  whereby  the 
parifbioners  through  that  whole  province  were  command- 
ed to  provide,  that  the  image  of  that  faint  to  whofe  me- 
mory the  church  was  dedicated,  (hould  be  carefully  pre- 
ferred in  the  chancel  of  every  parifli  church.  And  Dr. 
Keonet  fa>s,  he  remembers  in  the  chancel  of  the  church 
of  Poftling  in  Kent,  on  the  fide  of  the  north  wall,  about 
five  foot  from  the  ground,  there  was  a  fmall  fquare  tablet 
of  brafs,  with  a  Latin  infcription  in  old  charaders,  telling 
thedme  when  the  church  was  dedicated  to  the  virgin 
Mary. 

The  wah  or  cuftomary  feffival  for  the  dedication  of 
diurchet,  doth  fignify  the  fame  as  vigil  or  eve.  The 
teafon  of  the  name  is  beft  given  from  an  old  manufcript 
l^end  of  St.  John  Baptift :  <<  Ye  (ball  underftand  and 
^  know  how  the.  evens  were  firft  founded  in  old  times. 
**  In  the  beginning  of  holy  church  it  was  fo,  that  the 
^  people  came  to  the  church  with  candles  burning,  and 
^  would  wake  and  come  with  lights  towards  night  to 
^  the  church  in  their  devotions :  and  after,  they  fell  to 
tt  lechenr,  and  fongs,  and  dances,  harping  and  piping, 
**  and  aifo  to  gluttony  and  fin ;  and  fo  turned  the  holU 
**  neb  to  curfi^nefs.  Wherefore  ^  the  holy  fathers  or- 
*  dained  the  people  to  leave  that  waking,  and  to  faft  the 
**  even.  -  But  it  is  ftlll  called  vigil^^  that  is  waking  in 
S  and  it  is  alfo  called  the  #v/ff,  for  at  even  they 
wont  to  come  to  church." 

It  was  in  imitation  of  the  primitive  ayancxi^  or  love 
lorfb,  thiat  fuch  publick  afiemblies,  accompanied  with 
friendly  entertainments,  were  firft  held  upon  each  return 
of  the  day  of  confecration,  though  not  in  the  body  of 
ctercbes,  yet  in  the  churchyards,  and  moft  nearly  ad- 
joming  places* 

This  praAice  was  eftabliflied  in  England  by  pope  Gre- 
|Drf  the  great;  who  in  an  epiftle  to  Melitus  the  abbot, 
^vet  injundions  to  be  delirered  to  Auftin  the  monk,  a 
gliffionanr  to  England  \  amongft  which,  he  doth  allow 
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that  the  folcno  anniverfiiry  of  dedtcatioo  (hoold  bt  cde- 
braced  in  chofe  churches  which  were  made  out  of  hcmiiica 
temples,  with  religious  feafls  kept  in  (beds  or  arborics, 
made  up  with  branches  and  boughs  of  trees  roiiad  the  taid 
church. 

But  as  the  love  feafls  held  in  the  flace  of  woribip^wcre 
fgoQ  liable  to  fuch  great  diforders  that  they  were  not  only 
condeoned  at  Corinth  by  St.  Paul,  but  prohibited  to  be 
kept  in  the  hcufe  of  God  by  the  20th  canon  of  the  cayocil 
pf  Laodicea,  and  the  30th  of  the  third  couocil  of  Car« 
thage ;  fo  from  a  fcnfe  of  the  fame  inconveniences,  thia 
cuftom^did  not  long  continue  of  feaftiog  in  chechuichca 
or  chuichyards ;  but  ilrangers  and  inbabitanta  paid  die 
devotion  of  prayers  and  ofTerirgs  in  the  church,  and  then 
adjourned  their  eating  and  drinking  to  the  more  proper 
place  of  pubiick  and  private  hou&s. 

The  inflituiioo  of  thcfe  church  encasnia  or  wakes^  was 
vittiout  que&ion  .on  good  and  laudable  deGgns :  at  fiift, 
thankfully  to  commemorate  the  bounty  and  munificence 
of  thofe  who  had  founded  and  endowed  the  church  i  nexu 
lo  incite  others  to  the  like  generous  ads  of  piety ;  and 
chiefly,  to  mainc-ain  a  chriftian  fpiric  of  unity  and  cbariifi 
by  fttch  fociable  and  friendly  meetings.  And  dierefbrc 
care  was  taken  to  keep  up  the  laudable  cufiom.  The 
laws  of  Edward  the  confcflbr  give  peace  and  protedion  in 
all  parifbes  during  the  fuiemnity  of  the  day  of  dedication, 
and  the  fame  privilege  to  ali  th^t  were  going  to  or  return* 
ing  from  fuch  foleninity.  In  a  council  held  at  Oxford  ia 
the  year  1222,  it  was  ordained,  that  amopg  other  fefii- 
v^ls  fliould  be  obferved  the  day  of  dedication  of  every 
church  within  the  proper  parifh.  And  m  a  f\nod  nndcr 
archbifbop  Iflip  (who  was  promoted  to  the  fee  of  Cancer- 
bury  in  the  year  13^9)  the  cedication  feaft  is  meniiooed 
with  a  particular  re.pcd. 

Tnis  folemnity  was  at  firft  celebrated  on  the  very  day 
of  dedication,  2s  i:  =^ni:j^ly  returned  {u).  But  the  bUhops 
(lid  fometimcs  give  r^uthority  for  (ranrpofing  the  ohferva- 
tion  to  Tome  oti.cr  day,  and  cfpccially  to  fund  ay,  where- 
on the  people  cculd  beil  atter.d  the  devotions  and  liccf 
iniended  in  this  ccremor.y.  Thus  the  parifhiooen  of 
Bt&ops    WMtoa   in    Vcrkfhire,    ccoipluining    to    arch* 


(^)  The  Deere  t  dire  as  ihst  the  feleiRniiiif  of  ded  icadon  ba 
celebrated  every  )ea;,  bu:  coci  not  tx  them  to  a  particular 
day.    Vi  C :.-?''.  i.  ili  w"  i*. 
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bifliop  Kemp,  that  their  wake  day  on  Sep.  i^,  waif  ih- 
convenieat  to  be  kept  on  a  week  day,  hecawfe  it  fell  in 
the  middle  of  their  harveft ;  he  therefore  transfeited  it  to 
the  ftinday  fonowing,  by  an  inftrument  dated  at  Biihops 
Thorpiy  Sep.  22,  144U  So  alfo  at  Tadcafter  in  York- 
lliire,  tho  church's  feflival  being  on  the  28th  of  Auguft; 
it  was  in  the  year  13149  aligned  to  be  kept  on  the  fuAday 
ncxtciiCuiag  the  feaft  of  the  decollation  of  St.  John  Dap* 
ttllr:  NsyCft^^c  l#ft,  this  convenience  of  funday  abore  the* 
week  days,  was  the  reafon  of  attempting  ao  univerfat 
change.  For  among  ff^e  injuniElions  of  king  Hen.  8»  in* 
the  yeaii  1336s  it  was  ordered,  that  the  dedication^  of 
churches  Aould  in  all  places  be  celebrated  on  the  firft  fun« 
diay  of  the  month  of  Odober  for  ever.  Yet  this  order 
was  not  inforced,  or  not  obeyed ;  but  however  Hioft  of- 
thofe  jubilees  afe  now  celebrated  near  the  time  of  Michael- 
nas^  when  a  vacation  from  the  labours  of  harveft  ami 
the  plough  doth  afford  the  bcft  opportunity  for  viiirr  and^ 
fporte. 

This  tranfpofing  of  the  day  hath  left  itr  more  difficult 
to  know  the  faint  to  whofe  protection  the  church  wa9^ 
codiiAittbd.  There  be  only  tbefe  grounds  of  fafe  con-* 
jeAure.  Such  wakes  as  are  obferved  on  the  firft  or 
Acond  funday  after  Michaelmas  day,  in  tb^  we  may 
doubt  a  tranflation  of  time  by  virtue  of  the  faid  injunftion 
of  king  Hen.  8.  or  by  a  prevailing  cufiom*  of  poftponiog 
fucb  folemoity  to  the  end  of  harveft :  and  in  fuch  cafea 
tiie  (atnt  may  be  loft,  unlefs  fome  other  way  preferved* 
But  ••  to  thofe  wakes  vrhich  are  precedent  to  Michael*- 
mur  or  diftant  from  that  time;  thefe  we  may  believe 
bwe  ooacieued  in  their  primitive  relation  to  their  proper 
flinty  and  DO*  farther  removed  than  to  the  immediate  (un^ 
dav  Ibllowing.  For  wherever  thefe  funday  wakes  artf 
guided  bf  ^  foregoing  feftival,  we  may  be  juflly  (atisfiedg 
Hm  ciiardi  was  dedicated  to  the  faint  of  that  day. 

If  it  a  sational  and  juft  opinion  of  Sir  Henry  Spelman^ 
dM  fiiira  were  firft  occafioned  by  the  refort  of  people  tp 
tfM  ffaer,  for  folemnizing  fome  fefiival,  and  efpecially 
tfr teftof  the  church's  dedication.  And  hence  he  thinks 
k  mtf  to  eonjedure  to  what  faint  the  church  had  been 
mninnindfdy  by  the  fair  day.  Indeed  pope  Gregory  the 
greats  in  one  of  his  homilies,  alludes  to  this  as  a  popular 
nod  ftmilhr cuftom ;  and  therein. plainly  intimates^  that 
nfoiravffes  from  a  conflux  of  people  on  the  wake  or  de« 
dicaiicm  d)iy.  In  moft  of  the  towns  and  parifhes  in  Eng- 
)Mf^{«icept  whom  Che  privileges  of  new  fairs  bath  been 
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in  iattr  tinffl  obciioed)  the  old  Rationarf  fairt,  whether 
by  cuftom  or  by  ancient  charter,  depend  upon  the  faint 
of  the  church.  Thus  Che  primitive  fair  in  Oxford  wu 
on  the  day  of  St.  Fridefwide,  becaufe  it  was  the  dedicatioo 
day  of  the  chief  conventual  church.  Thiu  the  craoflatioa 
of  Beckft*8  body  was  on  the  yih  of  July,  and  his  paflran 
on  the  29th  of  Septcnnber;  which  days  beioff  foon  cele- 
brated at  Canterbury  for  fefiivals  and  days  of  dedicatioo 
of  altars  and  chapels  to  that  martyr,  it  occafioned  two  bin 
in  that  city  annually  on  rhofe  days.  On  the  (aid  jth  of 
July,  there  is  a  fair  at  Brombill^ar  Brandon- ferry  in 
Norfulk,  and  another  at  Weft-acre  about  four  milea  dif- 
tant  from  Swaf ham,  both  called  Beckefs  fair  i  and  in  both 
places  there  are  old  ruinous  chapels,  which  were  dedicated 
to  that  fuppofed  faint. 

The  charters  for  fairs,  granted  by  the  kings  of  Eng- 
land, were  often  a  confirmation  rather  than  a  new  grant; 
and  were  chiefly  obtained  to  confer  a  property,  on  tomt 
particular  perfon,  of  the  profits  of  the  fair ;  which  were 
before  in  common,  and  therefore  fubjcd  to  great  difputes. 
So  king  Richard  gave  a  charter  for  a  fair  to  be  holdrn 
eight  days  in  Peterborough,  beginning  on  the  feaft  of  St.. 
Peter;  on  which  day  a  fair  had  been  kept  by  immemorial 
cufiom»  becaufe  the  church  had  been  dedicated  to  that 
iaint. 

To  confirm  the  original  of  fairs  from  the  dedicatioo  of 
churches,    it   is   obfervable,    that   on  this  account   fairs 
were  generally  kept    in   churchyards,    and  even    in   the 
churches;  till  the  indecency  and  fcandal  were  fo  great, 
as  to  want  a  reformatipn.     In  the  year  1230*  in  the  14th 
of  Htn.  3.  among  the  inquiries  to  be  made  at  a  vifitation 
by  all   archdeacons  within  the  diocefe  of  Lincoln,   the 
a5th  and  26th  were  to  difcover  and  regulate  this  abufe. 
Soon  after  this,  king  Hen.  3.  by  exprefs  mandate  forbad 
the  keeping  of  Northampton  f^ir  in  the  church  or  church- 
yard of  Ail-faints   in    that   town.     Whereupon  Robert 
Groflhcaii,    the   good    biihop   of  Lincoln,    (ent  pofitive 
inftruCiions  through  his  whole  diocefe,  prohibiting  all  feira 
to  be  kept  in  fuch  facred  places^  purfuant  to  the  kjng*a 
example,  who  had  made  the  like  reformation  at  North* 
ampton.     1  his  duty  he  recommended  in  letters  to  bu 
feveral  archdeacons,   and   then   fent   a   copy  of  the  in- 
(Iru^ions  to  all  reciori  and  vicars  of  churches  within  hb 
diocefe.  It  was  likewife  to  this  relation  of  fairs  to  the  wakes 
or  days  of  dedication,  that  a  cuftom  of  old  time  crept  in, 
of  keeping  fomc  fairs  upon  the  very  fundays»  becaufe  the 
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dedication  feafts  fell  on  thore  days;  till  this  abufe,  like 
the  other,  was  thought  fit  to  be  rcftrained  :  as  for  inftance, 
the  fairs  and  markets  kept  on  fundays  at  Walingford, 
Bercamfiead,  and  Brackley  were  altered  to  week  days,  by 
fpecial  writs  from  the  king,-  in  the  2d  year  of  king  Henrv 
the  third.  Tliu^  were  the  afiniverfaries  of  a  church^ 
dedication  celebrated  in  populous  towns  with  an  aocur* 
tomcd  fair;  and  in  the  mod  private  pariftes,  with  feafting 
and  a  great  concoarfe  of  people.  And  as  there  hare  beea 
many  gifts  and  legacies  to  univerfities  and  colleges,  for 
the  commemorating  of  founders  and  benefadors  days ;  (b 
were  fome  donations  made  to  churches  purely  for  this 
pious  u(e,  of  more  fblemnly  celebrating  the  wike  or  dedi* 
cation  feaft.  Thus  Walter  de  St.  Edmund,  abbot  of 
Burg,  did  about  the  year  1240  give  the  fum  of  40  (h  a 
year,  for  making  more  plentiful  provifion  in  that  convent9 
on  the  day  of  the  church's  confecration. 

This  laudable  cuftom  of  wakes  prevailed  for  many  ages, 
till  the  puritans  began  to  exclaim  againft  it  as  a  remnant 
of  popery.  And  by  degrees  the  humour  grew  fo  popular^ 
that  at  the  fummer  affixes  held  at  Exeter  in  the  year 
162711  the  lord  chief  baron  Walter  and  baron  Denham 
made  an  order  for  fuppreffion  of  all  wakes.  And  a  like 
order  was  made  by  judge  Richardfon  for  the  county  of 
Somerfet,  in  the  year  1631.  But  on  bifliop  Laud's  com- 
plunt  of  this  innovating  humour,  the  king  commanded 
the  l^ft  order  to  be  reverfed ;  which  iudge  Richardfon 
refuting  to  do,  an  account  was  required  from  the  bilbop 
of  Bath  and  Wells,  how  the  faid  fcaft  days,  church  alesy 
wakes,  and  revels  were  for  the  moft  part  celebrated  and 
obferved  in  his  diocefe.  On  ihe  receipt  of  thefe  inftruc- 
tionSy  the  bifliop  fent  for  and  advifed  with  feventy-two 
of  the  moft  orthodox  and  able  of  his  clergy ;  who  certified 
under  their  bands,  that  on  thefe  feaft  days  (which  gene- 
rally  fell  on  fundays)  the  fervice  of  God  was  more  fo- 
lemnly  performed,  and  the  church  much  better  frequented 
both  in  the  forenoon  and  afternoon,  than  on  any  other 
funday  in  the  year;  that  the  people  very  much  defired 
At  oontinusnce  of  them  ;  that  the  minifters  did  in  moft 
placfes  do  the  like,  for  thefe  reafons,  vix.  for  preferving 
the  memorial  x>f  the  dedication  of  their  feveral  churches, 
for  civiltcing  the  people,  for  compofing  differences  by  the 
Oiediition  and  meeting  of  friends,  for  iocreafe  of  love 
and  unity  by  thefe  feafts  of  charity*  and  for  relief  and 
comfort  of  the  poor.  On  the  return  of  this  certificate. 
Judge  Richardfon  was  again  cited  to  tne  council  table, 
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and  peremptorily  comoianded  to  reverfe  hk  fbffflAf  r  older* 
Aftti  which  it  wm  thought  fit  to  reinforce  the  dcclarauon 
of  king  James,  when  perhaps  this  was  the  only  good 
reafon  afligned  for  that  unnecefiary  and  unhappy  licence 
of  ^rts*  *'  W^  do  ratify  and  publilb  this  our  hkdod 
**  father*!  decree,  the  rather  becaufe  of  late  in  fone 
^*  counties  of  our  kingdom  we  find,  that  under  preceoce 
*'  of  taking  away  abuifes,  there  hath  been  a  general  for- 
*'  bidding  not  only  of  ordinary  moetingst  but  of  the 
'*  feafts  of  the  dedication  of  churchesi  commonly  called 
**  wakes/*  However,  by  fych  a  popular  prejudice  againft 
WHkes«  aod  by  the  intermiffioo  of  them  in  the  coafufioos 
IjJMt  followed,  they  are  now  difeoncinued  in  many  countieSf 
fCfpe^ally  in  the  eaft  and  fome  weftern  parts  of  England, 
but  are  commonly  obfervcd  in  the  norch,  and  io  the  mid- 
land counties.    JCiH.  Par.  Anu  609*  •  •  •  614. 

III.  Cbancd. 

Chancel,  cancellus^  fcemrth  properly  io  be  (o  calleil  j 
eancelHs;^  from  the  lattice-work  partition  b^twjxt  the  quire 
and  the  body  of  the  church,  fo  framed  as  to  fcpariKc  the 
one  from  the  other,  but  not  jo  intercept  the  fi^ht. 

By  the  rubrick  before  the  conrimon  prayer,  it  is  or- 
dained, that  the  ckuncels  JhAl  nmain  as  they  'have  dwu  in 
iiTTtts  fajl. 

That  is  to  fay,  diftingyifhed  from  the  body  of  the 
church  in  manner  aforcfaid ;  againft  which  diftinfiion 
Bucer  (at  t,hc  time  of  the  reformation)  inveighed  vehe- 
mently, as  tending  only  to  magnify  the  priefthood :  but 
)  though  the  king  and  paiHament  yielded  fo  far,  as  fu  allow 
the  daily  fcrvice  to  be  read  in  the  body  of  the  church,  if 
the  ordinary  thought  fit;  yet  ihey  would  not  fufier  the 
chancel  itfclf  to  be  taken  away  or  altered.     Gibf.  199, 

IV.  He. 

pcr'rjiion  of         I.  llc  IS  faid  to  ptocecd  from  the  French  word  alU  (ala), 
the  /.ord.         2  wing;  for  that  the  Norman  churches  were  built  in  tti€ 
form  of  a  crofs,  with  a  nifVi  and  two  wings. 

The  word  nave,  or  naf^  is  a  Saxon  word,  and  fi;^ni{ietb 
properly  the  middle  of  a  wheel,  being  that  part  in  which 
the  rpokc3  are  fixed;  and,  is  from  thence  transferred  to 
fignify  the  body  or  middle  part  of  the  church:  In  like 
Planner,  the  Cciman  nai^  by  an  eafy  tranfmutation  of  the 
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letters  hyf^  and  t;,  frequent  in  all  kindred  language!, 
fignifieth  the  vertical  part  of  a  hill.  With  which,  the 
Word  ntml  feemeth  alfo  to  have  fome  cognation. 

2.  An  ile  in  a  church,  which  hath  cime  out  of  mind  lU  a  prlvttt 
belonged  to  a  particular  houfe,  and  been  maintained  and  p>'9pcf<7« 
repaired  by  the  owner  of  that  houfe,  is  part  of  his  ftank 
tenement:  and  the  ordinary  cannot  difpofe  of  it,  or  in* 
termeddle  in  it.  And  the  reafon  is*  becaufe  the  law  in 
that  cafe  prefumes,  that  the  ile  was  ere£led  by  his  ancef* 
tors,  or  thofe  whofe  eftate  he  hath,  and  is  thereupon  par* 
ticularly  appropriated  to  their  houfe.  But  otherwife  it  is* 
if  he  hath  only  ufed  to  (it  and  bury  in  the  ile,  and  not 
repaired  it ;  for  the  confiant  fitting  and  burying,  without 
reparation,  doth  not  gain  any  peculiar  property  therein  i 
but  the  lie  being  repaired  at  the  common  charge  of  the 

Sarifli,  the  common  right  of  the  ordinary  takes  pla€e,  and 
e  may  from  time  to  time  appoint  whom  he  pleafeth  to  fit 
there.    Gihf.  197. 

And  in  the  cafe  of  Corvm  aiid  Pym^  M.  10  J.  it  was 
refolved,  that  albeit  the  freehold  of  the  church  be  in  the 
parfon>  yet  if  a  lord  of  the  manur,  or  any  other  hath 
an  houfe  within  the  town  or  parlfli,  and  he  and  all  tbofe 
whofe  eftate  he  hath  in  the  manfion  houfe  of  the  manor  or 
other  houre,  hath  had  a  feat  in  an  ile  of  the  church  for 
him  and  his  family  only,  and  have  repaired  it  at  his  pro* 
per  charges ;  it  (hall  be  intended,  that  fome  of  his  ancef- 
tors,  or  of  the  parties  whofe  eftate  he  hath,  did  build  and 
ere^  that  ile  for  him  and  his  family  only ;  and  therefore 
if  the  ordinary  endeavour  to  remove  him>  or  place  any 
Other  there,  he  may  have  a  prohibition.     3  hft,  zoi. 

And  in  the  cafe  of  Franas  and  Ley^  H.  12  y.  in  the 
ftaf  chamber :  It  was  refulvcd  by  the  co<jrc,  that  if  an  in* 
habitant  an  J  his  anceftors  only,  have  uied  lime  out  of 
mind  to  repair  an  ile  in  a  church,  and  to  fie  there  with 
his  family  to  hear  divine  fervice,  and  to  bury  there;  this 
makes  the  ile  proper  and  peculiar  to  his  houfe,  and  he 
cannot  be  difplaced  or  interrupted  by  the  parfon^  church*-  . 
warden,  or  ordinarv  himfelf :  but  the  conftant  fiutns:  and 
burying  there,  without  ufing  to  repair  it^  doth  nqt  gain 
any  peculiar  property,  or  preeminence  therein.  And  if 
the  ile  hath  been  ufed  to  be  repaired  at  the  charge  of  all 
die  parifh  in  common,  the  ordinary  may  then  from  time 
to  time  appoint  whom  he  pleafeth  to  fit  there,  nocwith- 
ftaadiog  any  ufage  to- the  contrary.     Crv.  Ja.  366. 

3«  And  the  reafon  of  any  perfon*s  property  in  an  ile,  By  prcfcription. 
is  from  the  prefcription  to  repair  and  ufe  it  alone  ^  becaufe 
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it  is  from  thence  prefumed,  that  the  ile  was  erefied  bf 
him  whofe  cftaie  he  hath,  with  the  aflent  of  the  parfoa 
patron  and  ordinary,  to  the  intent  to  have  it  only  to  him- 
felf.     12  Co,  105. 

And  therefore  where  any  perfon  hath  good  title  to  fuck 
ile  i  if  the  ordinary  doth  place  another  perfon  therein 
with  the  proprietor,  the  proprietor  may  have  his  aAion 
upon  the  cafe  againft  the  ordinary ;  and  if  he  be  impleaded 
in  the  fpiritual  court  for  the  fame,  a  piohibitioh  will  lie: 
or  if  any  private  perfon  doth  fit  therein,  or  keep  out  him 
that  hath  the  right,  or  doth  bury  his  dead  there  without 
his  confent  i  an  a^ion  upon  the  cafe  doth  well  lie  for  the 
proprietor.  fTatfi  c.  39. 
To  r»  with  tlie  4..  But  DO  fuch  title  can  be  good,  either  upon  prefcrip- 
^^^  tion»  or  upon  any  new  grant  by  a  faculty  from  the  ordi- 

nary, to  a  man  and  his  heirs ;  but  the  ile  muft  always  be 
fuppofed  to  be  held  in  refped  of  the  h^ufe,  and  will  al- 
ways go  With  the  houfe,  to  him  that  inhabits  it.  la  C§» 
106.     2  fdh.  92.     2  Bui^.  150.     I  Sid.  88. 

V.  Cburcbjard. 

Oriiiftaler  I.    Ceemetiritim  is  derived  from  ko^emmi,  dfrmiti   and 

chuichjatdi.  therefore  the  churchyard  is  as  it  were  a  dorn^rory,  be- 
caufe  the  dead  bodies  are  faid  there  to  fleep  until  the  re- 
furreAion.     2  Ififi.  489.  {a) 

As  to  the  original  of  burying  places,  many  writers 
•  have  obferved,  that  at  the  firft  creSion  of  churches,  no 
part  of  the  adjacent  ground  was  allotted  for  interment  of 
the  dead  ;  but  fome  place  for  this  purpofe  was  appointed 
at  a  farther  difiance.  Efpecially  in  cities  and  p<qMiloiis 
towns;  where  agreeably  to  the  old  Roman  law  of  the 
twelve  tables,  the  place  of  inhumation  was  without  the 
walls,  firft  indefinitely  by  the  way  fide,  then  in  fome  pe- 
culiar inclofure  afiigned  to  that  ufe.  Therefore  the  Ro- 
man pontifical,  amongft  other  inventions,  is  ^n  this  refpefi 
convicted  of  error,  that  it  makes  pope  Marctllus  under 
the  tyrant  Maxentius  appoint  twenty-five  churches  in 
•  Rome  to  bury  martyrs  in,  when  at  that  time  laws  and 
cuftoms  did  forbid  all  burial  within  the  ciiy.  Henoe  the 
AuguHine  monaftery  was  built  without  the  walls  of  Can- 
terbury (as  Ethelbert  and  Auguftine  in  both  their  char* 
ters  intimate]   that  it   might   be  a  dormitory  to 
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and  their  fuccellbrt  the  kings  and  archbifliops  for  ever* 
This  prance  of  remoter  burials  continued  to  the  a^  of 
Gregory  the  great,  when  the  monies  and  priefts  begin* 
niog  to  ofier  for  iouls  departed,  procured  leave  for  their 
greater  eafe  and  profit,  that  a  libetty  of  fepuhure  might 
be  in  churches  or  in  places  adjoining  to  them*  This  mer* 
cenary  reafon  feems  to  be  acknowledged  by  pope  Gregorf 
himfelf,  whilft  he  allows  that  when  the  parties  deceafing 
are  ootburthened  with  heavy  .fins,  it  may  then  be  a  bene- 
fit to  them  to  be  buried  in  churches  ;  becaufe  their  friends 
and  relations,  as  often  as  they  come  to  thefe  facred  places, 
feeing  their  graves,  may  remember  them  and  pray  to  God 
for  them.  After  this,  Cuthbert  archbilhop  of  Canter- 
bury brought  over  from  Rome  this  pradice  into  England, 
about  the  year  750  j  from  which  time  they  date  the  ort* 
ginaJ  of  churchyards  in  this  ifland.  This  was  a  fufficienC 
argument  of  the  learned  Sir  Henry  Spelmao  to  prove  aa 
infcription  at  Glafienbury  to  be  a  later  forgery  |  becaufe  it 
pcetends,  dtminus  ecclifiam  ipf^m  aim  ccrmittrU  didUargt^ 
whereas  there  was  no  ccemitery  in  England  till  above  700 
years  after  the  date  of  that  fidion.  The  pradice  of  bu- 
rying within  the  churches,  did  indeed  (though  more  rarely) 
obtain  before  the  ufe  of  churchyards  \  but  was  by  autho* 
rity  reftrained,  when  churchyards  were  frequent,  and 
appropriated  to  that  ufe.  For  among  tbofe  canons  which 
lerai  to  have  been  made  before  Edward  the  confeflbr,  the 
sintb  bears  this  title  Demn  fipiUind$  in  iccUfiis^  and  be- 
giol  with  a  coofeffioo  that  fuch  a  cuftom  had  prevailed, 
hue  moft  be  now  reformed,  and  no  fuch  liberty  allowed 
fisr  the  future,  uolefs  the  perfon  be  a  prieft  or  (ome  holy 
■uuit  who  by  the  merits  of  his  paft  life  might  deferve  fuch 
a  peculiar  favour.  However,  at  firft  it  was  the  nave  or 
body  of  the  church,  that  was  permitted  to  be  a  repofitorjr 
of  the  dead,  and  chiefly  under  arches  by  the  fide  of  the 
wills*  Lanfrank  archbi(hop  of  Canterbury  feems  to  have 
been  the  firft*  who  brought  up  the  prafiice  of  vaults  ia 
chanceb,  and  under  the  very  altars,  when  he  had  rebuilt 
the  church  of  Canterbury,  about  the  year  1075.  KifU» 
Pmr.  Jnt.  59a,  593. 

By  the  15  R.  2.  c.  5.  Wbtnas  it  is  contaimd  in  ihifta^ 
MSff  de  religiofis  (7  Erd.  i.  it.  2.)  that  no  rgtigiins^  nor 
miif  wkntjimr  hi  in^  d$  buy  or  fell ^  or  undor  colour  of  gift 
tr  imm^  or  enj  otbor  manmr  of  titU  wbatfoovtr^  rocnvi  of 
mff  mnn^  or  in  any  manmr  by  gift  or  engine  caufe  to  bo  appro* 
fristod  unto  bim  any  lands  or  tenements^  upon  pain  offorfiituro 
9f  thi  ftOM^  whenbj  tbo  faid  lands  and  ttnemontt  in  any 

manmr 
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mmner  mtgbt  c§mi  i9  mortmain ;  end  if  ofiy,  reHiwa  tr  m^ 
wthtTy  d§  againft  the  faid  JIatmit  hy  art  wr  gngme  in  My  wm. 
ner  that  it  hi  lawful  to  the  kvig  and  to  9fbir  UrA,  itp§n  thi 
faid  lands  tmi  tinementi  to  ent.'^y  cs  in  thi  faid  fsfuti  dsti 
m§re  fully  apftar:  and  now  cf  hte  hj  ftihil  imeginatin^  end 
iy  art  and  ergim^  fomt  rfl'gisus  perfyvy  f-arfsniy  xnears^  eni 
athgr  Jpiritual  perfom  have  intrid  in  divers  lands  and  /cw- 
sniHti  which  he  adpininy  is  th:ir  churchtt^  and  cf  the  fcmt^ 
hf  fvffirance  And  ajftnt  of  the  t(nrnt*y  have  made  chunbyards^ 
and  by  hulls  cfthi  biJJ)ip  f  Rome  h:.ve  didlcated  end  ballmcid 
thefamty  and  in  tkem  do  make  co'ttinuclly  parachial  buryizg 
without  Kcenci  ef  the  king  and  cf  ih:  chirf  krds  ;  therifere  it  is 
declared  in  this  pan'iame^it^  thst  it  is  manifeji^y  tuiMu  tie 
compcfi  ^f  the  faid flatute. 
FiBcc  2.  By  a  conflitucion  of  archb'fliop /Sf/Vfir^tf :  the  pa- 

rifhioncrs  (hall  repair  the  fence  of  the  churchyard  at  their 
own  charge.     Lind»  233. 

Antl  lord  Ctke  fays,  that  the  parifhioners  ought  Co  re- 
pair the  inclofure  of  the  churchyard,  becaufe  the  bociin 
of  ihe  more  common  for:  nre  buricJ  thete,  and  f^r  the 
prefervatton  of  the  burials  of  th  ifc  that  v^ere  or  ihould  have 
been,  while  they  lived,  the  tcinplcs  cf  the  Hjly  GboIL 
2  /»//.  489. 

And  if  the  churchyard  be  ror  decently  inclofed,  the 
church  (which  is  God\  houfc)  Cdnnoc  decently  be  kept, 
and  therefore  this  the  panfhioncrs  ought  to  do,  by  cuCom 
known  and  approved:  ^rd  the  con-jfance  thereof  bcLng- 
cth  to  the  ecclefiaftical  court.     2  Ir.Jl.  ^.Sg. 

But  nevertheicfs,  if  the  owners  of  lar.ds  Si^jolning  to 
the  churchyard,  have  ufcd  t'n^e  out  of  mind  ty  repair  fo 
much  of  the  fence  thereof,  ?s  a'jo-nMh  to  their  crou.d; 
fuch  cullcm  is  a  ^ood  cuficm  ;  and  the  churchwardens 
bave  an  a^ion  againft  them  at  the  common  law  for  the 
fame.     2  Roli*s  Abr.  287.     Gilf.  194. 

By  Can,  85.  The  churchwardens  or  queRmcn  fhall  take 
care,  that  the  churchyards  be  well  and  fufHciently  repaired, 
fenced,  and  maintiined  with  walls,  rails,  or  p^Ies,  as 
have  been  in  each  place  accuflomed,  at  their  charges 
unto  whom  by  law  the  fame  appcrtaineth. 

By  the  ftatute  of  cinwni'p'Me  a^ctis^  13  Ed,  1.  ff.  4. 
intitled,  certain  cafes  wherem  the  king*;  prohibition  doth 
not  lie  :  If  pr elates  do  pui:/b  fcr  /t.-iiiry  tig  chwih^ard  ini« 
ihfed^  the  fpi^itus!  jud^e  fiall  hsv  •  psiter  to  take  knotuUdge^ 
ncttvitfrl aiding  the  king^s  p^'chibitizn, 

Neverthelefs,  if  the  churchwar'cn?  fiiC  a  perfoa  in  the 
court  chriflian,  fuppodng  by  their  hbcl,  chat  he  and  all 
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ihey  whofe  eftate  he  hath  lo  certain  land  next  adjoining 
Co  the  churchyard,  have  ufed  time  out  of  mind  to  repair 
all  the  fences  of  the  churchyard  which  are  next  adjoining 
to  the  faid  land  :  a  prohibition  will  lie :  for  this  ought  Co 
be  tried  at  the  common  law;  inafmuch  aa  thia  is  to 
charge  a  temporal  inheritance.     2  Roli^s  Mr.  187. 

3.  Stratford.  Seeing  k  is  prohibited  by  tbi  kws  beib  €r-  Tico. 
^UfUftii^d  mud  fecwlar^  for  hymen  U  have  ptwer  U  dlfpofe  •f 
Mng$  ettejiajiicai ;  i «  order  ihenfore  that  tbi  fcemdiU  ^ffueh 
mfitrpa$i$n  nuy  be  miteriy  edfohjbed^  vohereby  certain  parifhiemrs 
if  the  parifi^i  withtn  cwr  province^  not  hinoing  ibe  limits  of 
their  own  power^  or  rathtr  not  regarding  the  fhme^  herve  emt 
4hum^  or  rooted  np  tho  trees^  or  mowed  the  graft  grofwhg  in 
the  eburehyards  of  the  chnrcbts  or  ehapeis  of  our  fetid  province^ 
-etgain/l  the  will  of  the  rtHors  or  vicars  of  fucb  churches  oir 
JbcpHi^  Off  others  depntod  by  them  for  the  etijiody  and  curt 
Sbereof^  and  have  facrilegiok/Iy  applied  the  fame  to  their  oram 
mfe^  or  io  tin  uje  of  the  churches^  or  of  other  perfanSj  at  their 
will  and  plealure  \  from  tvhence  peril  of/omls^  contentions^  and 
grievous  feemdais  do  arife  betwixt  the  mmijiers  offvcb  chnrches 
mad  their  pariJUfiners  :  we  do  dtciare  by  the  authority  ^f  /Ar 
frefemt  cotindU  that  perfons  guilty  of  ftuh  contempt  /hail  incnr 
tbifmience  of  the  great -r  excsmmuni cation^  until  theyjhall  mah 
ftfficiemt  amends  emd JatisfaQisn.     Lind.  267.    ' 

Agminjt  the  loill^  of  the  redlors  or  vicars^  This  t9«  in 
diurchet  where  there  is  a  recior  only,  or  a  vicar  onlv« 
Bat  if  io  the  fame  church  there  be  both  redor  and  vicar, 
it  mv  be  doubted  (fays  Lindwood)  to  whether  of  them 
the  trees  or  grafs  (hail  belong.  But  I  fuppofe  (fayt  he) 
llMjr  ffliall  bebng  to  the  redor;  unlefs  in  the  endow* 
vent  of  the  vicarage  they  .(ball  be  otherwife  a(Hgned« 
IJndw.  267. 

In  Bellamfs  cafe,  M.  137.  This  point,  unto  which 
of  cbe  two  the  trees  do  belong,  was  confidered,  but  not 
determined ;  where  the  vicar  fued  the  parfon  impropriate 
fo  the  fpiritual  court,  for  cutting  them  down ;  and  the 
foil  being  for  damages,  and  an  action  of  trefpafs  tying 
et  Cooimon  law,  a  prohibition  was  granted,  and  after* 
wards  upon  the  fame  grounds  a  confuhation  licnied ! 
but  what  became  of  the  m^in  point,  that  is,  to  whom 
dM  trees  of  right  belonged,  appears  not :  only  Rolls  Icems 
|0  iMke  the  right  turn  upon  this,  that  they  did  belong 
i^  hiai  who  is  t>ound  to  rf  pair ;  which  derermination 
agrees  well  with  what  is  faid  in  the  ftatute  here  follow- 
fjSgt  namely^  that  the  parion  ihall  not  cut  them  down, 
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but  when  the  chancel  waott  repantion.     2  XmB^s  Jlkr. 
337.     Gihfn  207,  208. 

Or  u  thiujt  €f  the  dmnhti]  Thit  is,  to  the  vfe  of  the 
fabrick  of  the  church  \  which  it  b  not  lawful  -  to  do^ 
without  the  confent  of  the  redor  or  vicar  to  whom 
thc7  belong.  And  it  is  very  reafonable,  that  neither 
ledor  nor  vicar  do  fell  fuch  trees  but  for  evident  necef* 
£ty  of  the  reparation  of  the  manfe  of  the  reAory,  or  of 
the  chancel.  But  if  the  nave  of  the  chorch  want  le* 
pairing,  the  redor  or  vicar  will  do  well  (fays  Lindwood) 
not  to  be  difficult  in  ^granting  leave  tomcat  down  one  or 
two  for  that  ufe.     Undw.  267. 

Bf  ^1^  35  l^-  <•  A-  2*  intitled,  Sututom  ne  refior 
profternat  arbores  in  coeoiitcrb :  Bnanfi  we  i9  uwiirftmii^ 
that  conirwerfies  d§  t/itimes  grnu  kiiwem  pmrfem  ff  chrtbn 
mnd  their  parifl>i9ners^  toucking  frets  gnwimg  im  ike  ihmrA* 
yord^  h§ib  ef  tbem  freUnding  tlmt  tkij  d§  belmig  inrlt  ibmi' 
j'eivis  \  we  have  ib§Mght  it  ge^d^  ratbir  f§  decide  this  amtr9» 
verfy  by  writing  than  by  ftatute.     Ferafmucb  «/  m  ebmtbjmri 
that  if  dedicated  is  thefeil  efa  churchy  aid  wbatfiever  is  pUmied 
Mengitb  to  the  Jeil^  it  muji  needs  feUew^  that  ib§fi  frees 
which  be  grcwing  im  the  chstrcbjard  are  t§  be  recietsed  awemsgfl 
the  geeds  ef  the  churchy  the  which  layman  bene  n§  enttberity  f§ 
difpofe ;  but  as  the  hefy  Jcripture  d4th  teftlfy^  the  charge  ef 
them  is  committed  only  te  frit  ft s  to  be  dijpofed  ef:   Amdyef  fee^ 
sag  tbofe   trees   be  often  planted  to  defend  the  force  ef  the 
wind  from  hurting  the  church ;  we  de  prohibit  the  farfins  ef 
the  churchy  that  they  do  nu  prefume  to  fU  them  down  unad* 
vifedly^  tut  when  the  chancel  of  the  church  doth  want  mecefpery 
reparations :  neither  /hall  they  be  converted  te  any  ether  ssfe^ 
except   the   body   of  the   church   deth  need   like   repair;    in 
which  the  parfns  cf  their  charity  Jhall  Jo  well  te  relieve 
the  parijhionersy  with  be/lcwing  upon  them  the  fame_  trees ; 
which  we  will  nst  command  te  be  done^  but  we  will  costsmet^ 
it  when  it  is  done. 

Rather  to  decide  this  contrever/y  by  writing  than  byjiatutej 
And  therefore  l:>id  Coke  calls  this  law  a  treatife  onlyi 
and  adds,  that  it  is  but  a  declaration  of  the  common  law. 

Cibf  ao8. 

But  when  the  chancel  cf  the  church  deth  want  sseeefpery 
reparations']  If  it  appear  that  the  perfon  whofe  right  they 
arc,  intends  to  cut  them  down  for  other  purpo(cs;  a 
prohibition  will  be  gracted,  to  hinder  wafte :  and  fo 
likewife  to  hinder  the  cutting  down  of  fuch  trees  in  the 
chuichyard,  as  are  for  the  defence  of  the  church.     And 
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if  the  trees  be  afiually  cut  down  by  any  perfbtii  for  other 
ofe  than,  is  here  fpecified ;  it  is  thought  that  he  may  be 
indided  and  fined  upon  this  fiatute.  ii  C«.  49.  Gibf. 
ao8. 

In  the  cafe  of  Stracby  and  Francis^  Nov.  ra,  174 1,  a 
motion  was  made  on  behalf  of  the  plaintiff',  who  was  pa* 
tron.  of  the  living,  againft  the  redior,  for  an  injunAion 
to  ftay  wafle^  in  cutting  down  timber  in  the  churchyard.  . 
By  the  lord  chancellor  Hardwicke :  a  rc£)or  may  cut 
down  timber  for  the  repairs  of  the  parfonage  houfe  or  the 
cbancel,  but  not  for  any  common  purpofe ;  and  this  he 
may  be  juflified  in  doing  under  the  ftatute  of  35  Ed,  i.  If 
it  is  the  cuftom  of  the  country,  he  may  cut  down  under- 
wood for  any  purpofe  ;  but  if  he  grubs  it  up  it  is  wafte. 
He  may  cut  down  timber  likewife  for  repairing  any 
oM  pews  that  belong  to  the/edory  ;  and  he  is  alfo  entitled 
to  botes  for  repairing  barns  2nd  outhoufes  belonging  to  * 
the  parfonage. — An  injunction  was  granted  till  the  hear- 
ing of  the  caufe,  to  ftay  the  re^or  from  cutting  down 
timber,  except  in  the  particular  infiances  before  men- 
tioiied.    2  Jtkjins^  217.  {^e) 

4«  Although  the  church  and  churchyard  be  the  parfon*s,  Way. 
and  bt  oonfacrated  \  yet  a  man  may  prefcribe  to  have  a 
way  through  the  church  or  churchyard.  2  Rcll*s  Abr.  265.     v 

5*  No  one  can  make  a  private  door  into  the  church-  Door. 
yard,  without  the  confent  o'f  the  minifter  whofe  freehold 
the  churchyard  is,  and  a  faculty  alfo  from  the  bifliop  for 
the  Came.    Par.  L,  88,  89. 

6.  H,  13  Gi9*  2.     The  redor  and  parifhioners  of  ^/.  Baildtnf  spca 
Gmrgi$  HanaviT'/quan  againft  Suuart.     The  parifh  was  '(* 
cited  to  appear  in  the  bi(bop  of  London's  court,  to  (hew 
caufe  why  a  licence  (bould  not  be  granted  to  Mr.  Steuart, 
tQtttSt  a  charity  fchool  on  part  of  the  churchyard.     And 
,«pon  motion  of  the  redor  and  pari(bioner$,  a  prohibition' 
was  granted ;    for  the  ecclefiafiical  court  hath   nothing 
to  do  with  this,  and  cannot  compel  them  without  their 
eonfent.    Sir.  1 1 26. 


'(«)  So  an  lojunAion  was  granted  to  ilay  wade,  agaioft  the 
widow  of  a  reftor,  at  the  fuic  of  the  patronefs,  during  vacancy, 
a  Br»  55a.  Hojkins  v.  FeMbirftoue,  And  may  be  had  by  the 
atloracy*general  againft  a  bilhop,  foropeoing  mines,  or  felling 
laige  quantities  of  timber ;  but  the  patron  cannot  pray  an 
aMOBBt  of  the  profits  for  bis  own  benefit.    Knight  v.  Mo/tiy, 

7.  E. 


.i 
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M^madATj.'  7-  £•  S  G.  2.    P/u/  againft  ihe  cburcbwudau  of  iSr. 

/1/j'^  Ruhtrhithi.  Pew  V72s  lihcllecT  agaiaft  ia  thcijpiiK 
tual  court,  for  rufance  and  eQcr.^achiiieiit  oa  the  ciundi« 
yard ;  co  wbic.V  Yit  pleaded  that  he  was  the  owner  of 
fi.ur  tcoements,  which  fonnerly  ftood  on  the  ground  ia 
qucflion,  and  that  his  prefent  building  was  upon  tbeoU 
foundation,  and  did  not  projcA  further.  And  this  aoc 
being  a  matter  properly  triable  there,  a  prohibition  was 
granted.  For  though  interrupting  the  ufe  of  a  cfaiirchyard, 
as  a  churchyard,  is  properly  cognizable  in  the  ecclefiaibcal 
court;  yet  the  bounds  of  it,  which  is  matter  of ''fireeboU, 
ought  not  to  be  determined  there.     5fr.  1013. 

£.  9  IF.  HilUard  and  J^ffnfin.  A  parfen  libdlcd 
agiinft  the  defendant  in  the  fpiritual  court  of  York,  far 
having  cut  elms  in  the  churchyard ;  and  a  prohibition  was 
granted,  upon  fuggefiion,  that  they  grew  00  his  freehoUL 
it.  Rajau  212. 

VI.  Repairs. 

aac'cirtlybf         I.  Anciently,  the  bifhops  had  the  whole  tithes  of  dw 

tbc  bi^pi.       diocefe  ;  a  founh  part  of  which,  in  every  parifli,  was  to 

be  applied  to  the  repairs  of  the  church :  but  upon  a  ic^ 

leafe  of  this  intereft  to  the   redors,   they  were  coofe* 

quently  acquitted  of  the  repairs  of  the  churches,     if^^t 

Part  I.  r.  12. 

N-itbjibercc-      2.  And  by  the  canon  law,  the  repair  of  the  church  bo 

tort.  longeth  to  him  who  recciveth  this  fourth  part;  that  is,  10 

the  rcdor,  and  not  to  the  parifhioners  [a]. 
Finally  by  the  3.  But  cuftom  (that  IS,  the  common  law)  transfierreth 
iobabiums.  the  burden  of  reparation,  at  leaft  of  the  nave  of  the  chnid^ 
upon  the  parifliioners ;  and  Ilkewife  fometimes  of  the 
chancel,  29  particularly*  in  the  city  of  London  in  maflf 
churches  there,  and  this  cuftom  the  parifliioners  maf 
be  compelled  to  obferve,  where  fuch  cufiom  b.     Lituiwfm 

VrpiWoftht        4.  But,  genera.ly,  the  parr:n  is  bound  to  repair  the 

chiocci  in  p*r-  ch.ipccl.     Not  bccaufc  the  freehold  is  in  him,  for  (b  is 

uai't'  ^^^''    ^^'^  freehold  of  the  church;  but  by  the  cuftom  of  £ng- 

la-^d,  uhich  h^th  allotted  ihe  repairs  of  the  chancel  to 

t'  e  parfon,    ?l)^i    ihe  repairs  of  the  church  to  the  p^ 


ft:)    1   Sn'Jf.   104. 

[6;  Where  iii<^re  is  ro  fuch  cuflomj  per  Mt^  C.  J.  the  par* 
fcQ  i^  to  repair  the  char.ccv     1  R<^m,  ^g, 

r  ilh|oners : 
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rHhtoner^:  yet  fo,  that  if  the  cuftom  hath  been  for  the  pa« 
rifliy  or  the  efliate  of  a  particular  perfon  to  repair  the 
chancel,  that  cuftom  (hall  be  good ;  which  is  plainly  in- 
timated by  Lindwood  as  the  Taw  of  the  church,  and  is 
alio  coafirmed  by  the  common  law,  in  the  books  of  re« 
ports*  But  as  to  the  obligation  refting  upon  the  parfon, 
or  upoQ  the  vicar;  concerning  that,  the  books  of  com- 
mon law  fay  nothing;  and  fo  it  is  wholly  left  upon  that 
foot,  on  which  the  law  of  the  church  hath  placed  it* 

Gihf.  199- 

5*  As  to  the  vicars,  it  is  ordained  by  a  conftitution  Sonetfmei  If 
of  arcbbifliop  Winchclfea,  that  the  chancel  fhall  be  re- **>«  v'**"' 
paired  by  the  re£lors  and  vicars,  or  others  to  whom  fuch 
repair  belongeth.     LinJ*  253. 

Whereupon  Lindwood  obferveth,  that  where  there  is 
both  KCiSlor  and  vicar  in  the  fame  church,  they  (hall  con- 
^tribute  ixi  proportion  to  their  benefice.     Lindw.  253. 

Which  is  to  be  underftood,  where  there  is  not  a  certain 
dii^ion,  order,  or  cuftom,  unto  which  of  them  fuch 
reparation  (hall  appertain.     Llndxo.  25  3, 

6..  And  as  rectors  or  fpiritual  perfons,  fo  alFo  impro- By  Ity  impr^* 
priators,.  are  bound  of  common  right  to  repair  the  chan- ?"■**'•• 
ccla«  This  dodrlne  (under  the  limitations  exprefled  in 
the  foregoing  article)  is  clear  and  uncontefhd :  the  onl^ 
iU£Eculty  hath  been,  in  wh<it  manner  (hey  (hall  be  com* 
pelied  to  do  it;  whether  by  fpiritual  cenfures  only,  in 
like  manner  as^  the  panfhioners  are  compelled  to  contri- 
bute to  the  repairs  of  the  church,  fince  impropriations  are 
flaw  become  lay  fees ;  or  whether  by  fequeftrations  (as 
iacumbcots,  anid,  as  it  (hould  fcem,  fpiritual  impropria^ 
tont  of  all  kinds,  mny  be  compc^lied).     Gibf,  199. 

Aa  to  this  it  is  faid  to  have  been  the  opinion  of  the 
court  of  common  pleas,  that  the  fpiritual  court  may  grant 
ft^Beftration  upon  an  impropriate  parfonage  for  not  re- 
prifering  the  chancel,  M.  29  C,  z.  3  Keh.  829.  Yet  by 
aiwiker  book  it  i^  faid,  that  the  court  of  contmon  pleas 
dU  iflciine  that  there  could  be  no  fequeftration ;  ior  be* 
,  itgianade  lay  fee»  the  impropriation  was  out  of  the  ju* 
'  riHiftiirn  of  the  court  cbriftian,  and  they  were  only  to 
p^iBfA  againft  the  perfo/i  as  againft  another  layman  for 
QOfetfyiiiriog  tbe  church,  T.  aa  6\  2.  2  ^<»/r.  35.  And 
hf  iJbftfiune  cafe- as  reported  2  Mod,  257.  it  is  faid  that 
cjwk  «lhole  court  except  Atkins  were  of  that  opinion* 


la*^ 


(ji>  See  9ptitoprfatfpn>  III* 
i       '  On 
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Oo  the  contnry  Dr.  GibToo  obferveth^  diat  iiiipra|Hi- 
atKNif,  before  ibey  became  lay  feet,  were  andoobicdly 
liable  to  feqoeftration  ;  that  the  king  wat  to  cmoy  ifacni 
in  the  fame  manocr  ai  the  religious  had  done^  and  nbthing 
was  conveyed  to  the  king  at  the  diff  Jutioa  of  moBaftcrics 
but  what  the  reSigious  had  enjoyed,  that  is,  the  prafin 
over  and  above  the  hnding  of  divine  fervke^  and  the  re- 
pairing of  the  chancel,  and  other  ecclefiaftical  burtheoi : 
and  the  general  faviog  (be  fays)  in  the  31  A  8.  Ci  I3» 
may  be  well  eatended  to  a  favinz  of  the  right  of  the  or* 
dtnary  in  this  particular,  which  right  be  undoubtedly 
had  by  the  law  and  pr&dice  of  the  church,  which  (aid 
right  is  not  abrogated  by  any  fiatute  wbailbefcr. 
Gihf.  199. 

And  be  obferveth  further  thefe  things :  i.  That  although 
(at  was  exprefsly  allrged  in  the  two  cafes  abore  referred 
to)  this  power  bath  been  frequently  eaercifed  by  the  fpi* 
ritual  courts  ;  yet  no  infian^-es  do  appear,  before  thefe,  of 
any  oppofition  made.  2.  That  in  both  the  faid  iaftances, 
judgment  was  given,  not  upon  the  matter  or  point  in 
hand,  but  upon  errors  found  in  the  pleadings.  3.  That 
one  argument  againR  the  allowing  the  ordinary  fucfa  ju- 
rifdi£lion,  wu  ab  inconvenienti,  that  fuch  allowance 
would  be  a  fiep  towards  giving  ordinaries  a  power  to  aug* 
ment  vicarages ;  as  they  might  have  done,  and  frequendy 
did,  before  the  diiToIution.     Gihf.  199. 

Where  there  are  more  impropriators  than  one  (as  is 
very  frequently  the  cafe)  and  the  profecution  is  to  be 
carried  on  by  the  churchv^-ardens  to  compel  them  to  re« 
pair,  it  feemeth  advifable  for  the  churchwardena  firft  to 
call  a  vef^ry,  and  there  (after  having  made  a  rate  for  the 
repair  of  the  church  and  other  expences  neceflary  in  the 
execution  of  their  office)  that  the  veftry  do  make  an  or- 
der for  fhe  churchwardens  to  profecute  the  impropriators 
at  the  parifh  expence.  In  which  profecution,  the  court 
will  not  fettle  the  proportion  amongft  the  impropriators, 
but  admonifh  all  who  are  made  parties  ^o  the  fuit,  to  re- 
pair the  chancel,  under  pain  of  excommunication.  Nor 
will  it  be  neceflary  to  make  every  impropriator  a  party, 
but  only  to  prove  that  the  parties  profecuted  have  received 
tithes  or  other  profits  belonging  .to  the  redory  fuffident 
to  repair  it  ;  and  they  mud  fettle  the  proportion  amongft 
themfelves.  For  it  is  not  a  fuit  sgainft  them  for  a  fum 
of  money,  but  for  a  neglc6l  of  the  duty  which  is  incum- 
bent on  all  of  them.  Though  it  may  be  advifable,  to  make 
as  many  of  them  parties  as  can  be  come  at  with  certainty. 

10  7*  Re» 
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,  ^.   Jlepiiring  of  the  chmcel,  is  a  difcharge  from  ton*  RtpMringclM 
Iributing  to  the  rcpairi  of  the  church.     This  is  fuppofed  chaocdL  •  dii:. 
to  be  the  knbwn  law  of  the  church,  in  the  glofs  of  John  t^^^r^ 
de  Athon  upon  a  conftitution  of  Otbobon  (hereafter  men-  chwch, 
tioned)  for  the  reparation  of  chancels;  and  is  alfo  evident 
from  the  ground  of  the  refpedive  obligations  upon  parfod 
wd  pari(hioncrs  to  repair,  the  firft  the.  chancel,  the  fe- 
cood  the  church  \  which  was  evidently  a  diviiion  ni  the 
burden,   and  by  confcqucnce  a  mutual  difengaging  of 
each,  from  that  part  which  the  other  took.     And  there- 
fore as  it  was  declared  in  ferjeant  Davii't  cafe  (2  RalTs 
Jtip.  211  >)  that  there  could  be  no  doubt  but  the  impro- 
priator was  rateable  to  the  church,  for  lands  which  were 
not  parcel  of  the  parfonage,  notwithftandtng  his  obliga- 
tion,  as  parfon,   to  repair  the  chancel ;  fo,  when   this 
plea  of  the  farmer  of  an  impropriation  (2  Kib.  730.  742.) 
to  be  exeippt  from  the  parifli  rate  becaufe  he  repaired  the 
chancel,  W4S  refufed  in  the  fpiritual  court,  it  mud  pro- 
bably have  been  a  plea  offered  to  exempt  other  pofleilions 
alio  from  church  rates.     Gib/.  199,  200. 

8.     If  there  be  a  chapel  of  eafe  within  a  parifii,  and  R^pairingicbt. 
Ibme  part  of  the  parifb  have  ufed  time  out  of  mind,  alone,  ^f.^hlrM  from* 
"Without  others  of  the  parifliioners,  to  repair  the  ci^apd  of  ih?  repair  of  iht 
caJTe^  and   there  to  hear   fervice,  and  to  marry,  and  all  church. 
Other  things,  but  only  they  bury  at  the  mother  church  ; 
yet  they  &all  not  be  difchar^ed  of  the  reparation  of  the 
mother  church,  but  ought  to  contribute  thereto:  for  the 
chapel  was  ordained  only  for  their  eafc.     2  Rsifs  Abr. 

So  in  the  faid  cafe,  if  the  inhabitants  who  have  ufed  to 
repair  the  chapel,  prefcribe  that  they  have  time  out  of 
miod  ufed  to  repair  the  chapel,  and  by  reafon  thereof 
litre  been  difcharged  of  the  reparation  of  the  mother 
0uirch :  yet  this  (ball  not  difcharge  them  of  the  repara- 
)ioD  of  the  mother  church,  for  that  is  not  any  dire<Sl  pre- 
feription  to  be  difcharged  thereof:  but  it  is,  by  reafon 
thereof,  a  prefcription  for  the  reparation  of  the  chapel, 
a  RMti  Abr.  290.  W 

If  the  chapel  be  three  mires  diftant  from  the  mother 
dwrch,  and  the  inhabitants  who  have  ufed  to  come  to 
die  chapel  have  ufed  always  to  repair  the  chapel,  and 
there  marry  and  bury,  and  have  never  within  fixty  years 
kcco  charged  to  the  repair  of  the  mother  church  \  yet  this 
is  Qoc  any  caufe  to  have  a  prohibition :  but  they  ought  to 
fttv  in  the  fpiritual  court  their  exemption,  if  they  have 
sftf,  upon  the  endowflicat.    2  R9lCt  Abr.  290. 

Vol.1.  a  a  But 


But  if  the  inlMbftaiitt  of  «  cht^lrf  preferito  tar  be 

^tfciiirged  timi  tuli/mhid  of  Che  Ttpmtmoih  of  the  -^-^— 
church,  aqd  they  art  fued  for  the  rtMtnAim  of  the 
'  church  1  a  prohjbicion  li^h  opoh  tbii  iurikiife.     Sji 
^<>r.  «9o» 

Jf  there  be  a  pariOi  church  ami  chapel  of  cafe  «ikb 
the  faloe  parifli,  and  the  chapel  of  eafe  bath  time  ptft'ff 
Dind  had  all  Tpiricita)  righta  except  fepulfttfe,  mA  Oh 
haih  been  ufed  to  be  done  at  the  patifli  chorch,  tod  A^kt* 
fore  they  who.  Have  Irfbd  to  go  to  the  cKape)  bf  eafe^iiatii 
ufed  time  out  of  mijld  to  lepair  a'part  of  the  wall  tf'\|ii 
"^  churchyard  of  the  parifli  cfautrfl,   lod  *  iti  feo^dMidi 

thereof,  and  becaufe  that  they  #ho'  vk  «f  the  clia|ltl;dt 
eafe  have  iifed  time  out  of  mind  to  repair  the  chapel  ol  oft 
ac  their  own  cofti,  they  have  been  time  6iit  of  i^lnd  dV^  . 
chacged  of  the  reparatioh  6l  the  parlQi'  church  ;  tUi  il 
a  good  prefcription :  and  therefore  if  they -be  fuei  iidSt 
fpiritual  court  to  repair  the  pariflk'  church,  a  profefbiUtal 
lieih.     2  JbWj  Abr.  290.  ^'  .       .  . 

If  the  chapel  of  eafe  hath  uftd  tiiufe  eut  of  mttid  tdlipe 
all  divine  fertieet  except  bu;ial,  luid  the  tohabifailif  wfth« 
in  the  chapelry  have  iiktwife  alwaya  rtpaited  lihn  ciuijji^^ 
and  prefer ibe  in  conftderation  of  31.  4d.  a  year  Id  ^'^ 
far  the  reparatiob  of  the  another  cbiirdi  td  be  difchi^ 
of  the  reparation  of  the  mother  church  %  If  the  inbdMJwBi  . 
of  the  chapeh-y  are  fued  for  the  reparation  di  the  mittfaer 
church,  a  prohibition  Itech   upon  this  modus.     2  JRiffi 

Abr.  290. 

71  1  tVn  Ball  and  Crtfs.     The  inhabitants  of  %  cba* 
pelry  within  a  parifli,  were  profecuted  in  the  cccltfiaflkal 
court,  for  not  paying  towards  the  repairs  of  the  parill 
church ;  and  the  cafe  was,  thofe  of  the  cbapelry  never 
had  contribute,  but  always  buried  in  the  mother  c^afd^ 
till  about  Henry  the  eighth's  time  the  bilhop  .was '^|M» 
^    vailed  on  to  confecrate^hem  a  burial  place,  in  cocffidienh 
tion'of  which  they  agreed  to  pay  towards  the  rejieir  cf 
the  mother  church.     AH  which  appeared  upon  the  libd* 
And  jt  was  held  by  Holt  ciief  jufiice^^  that  thofe  cl  a 
chapelry  may -prefcribe  to  be  exempt  from  repairing  the 
mother  church,  as  where  it  buries  and  chriftens  within.it* 
fcU',  and  hath  never  contributed  to  the  mother  chnrdi} 
for  in  that  cafe'  it  fliall  be  intended  co*evat  and  not  a 
latter  ercdion  in  eafe  of  thofe  of  the  cbapelry;  (>ut  here 
it  appears,  that  the  chape]  could  be  only  an  eredion  in 
^(ie  and  favour  of  them  of  the  chapelry  ;  for  they  of  the 
cbapelry  buried  at  die  mother  church  till  Henry  the 

eighth's 
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tighth's  lime,  ahd  then  undertook  to  contribute  to  the  re- 
pairs  of  the  mother  church,     j  Salk,  164,  165. 

9«     If  two  churches  be  united,  the  repairs  of  the  fcveral  Churches  unit-  ^ 
churches  {bail  be  made  as  they  were  before  the  \inion. '*'»*?^^®*** 
Diggij  P.  I.  f.  12.  "^*'    ' 

10.     Othobon.     The  archdeacon  Jhall  caufe  chancels  to  te  Ecclcfitft-ctl 
npaired^  by  thoft  who  are  bound  thereunto.     Ath.  1  12.  j""'?«  ^«'i  ""^« 

Reynolds.  IVe  tnjoin  the  archdeacons  and  their  officials,  ^^^JJ^''" '**  *** 
ihat  in  the  V'fitation  of  churches^  they  have  a  diligent  regard  to 
the  fabriik  of  the  churchy  and  efpecially  of  the  chancety  to  fee 
if  they  want  repair :  and  if  they  find  any  defeSIs  of  that  kind^ 
tbey  Jball  limit  a  certain  time  under  a  peralty,  within  which 
ebey  JhaU  be  repaired,  jflfo  tbey  Jball  inquire  by  themfelves 
§r  their  ^cials  in  the  parijbes  where  they  vifst^  if  there  be 
09gbt  in  things  or  perfons  which  wanteth  to  be  corre^ed;  and 
^tbey /hall  find  anyjuch,  they  Jhall  correal  the  fame  either  then 
tr  in  the  next  chapter.     Lindw.  53. 

Fabrici]  The  fabrick  of  the  church  confifteth  of  the 
walls,  windo\^s,  and  covering,     Lindw.  53, 

Under  a  penalty']  Where  the  penalty  is  not  limited,  the 
fame  is  arbitrary  (faith  Lindwood) :  but  this  cannot  in- 
tetid  here  (he  fays)  the  penalty  of  excommunication -y  inaf- 
much  as  it  concerncth  the  parifbioners  ut  univerfosj  as  a 
body,  or  whole  fociety,  who  are  bound  to  the  fabrick  of 
the  dody  of  the^ church  :  For  the  pain  of  excommunica- 
tioo  is  not  inflided  upon  a  whole  body  together,  although 
it  may  be  inflided  upon  every  perfon  feverally,  who  (hall 
be  culpable  in  that  behalf.  And  the  fame  may  be  ob- 
tetwcd  as  to  the  penalty  of  fufpenfion;  which  cannot  fall 
-ntipon  the  parifbioners  as  a  community  or  colleflive  body* 
Yet  the  archdeacon  in  this  cafe,  if  the  dcfcR  be  enormous, 
may  injoin  a  penalty,  that  after  the  limited  time  Ihall 
be  expired,  divine  fervice  (hall  not  be  performed  in  the 
diorch,  until  competent  reparation  (hall  be  made :  fo 
that  tiie  parifhioners  may  be  punifhed  by  fufpcnfion  or  in- 
terdift  of  the  place.  But  if  there  are  any  particular  per- 
torn  who  are  bound  to  contribute  towards  the  repair^  and 
aldiough  they  be  able,  are  not  wilting,  or  do  negle£t  the 
lame;  fuch  perfons  may  be  compelled  by  a  monition  to 
fuch  contribution,  under  pain  of  excommuTtication  :  that 
to  the  church  may  not  continue  for  a  long  time  unrepaired, 
through  their  default.     Lindw.  53. 

But  this  was  before  the  time  that  churchwardens  had 
Ae  fpecial  charge  of  the  repairs  of  the  church  :  And 
it  fecmeth  now,  that  the  prcccfs  (hall  ifluc  againft  the 
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churchwardens,  and  that  they  may  be  ezcommumcatcd 

for  difobediencr.  > 

Stratford.  Forafmucb  a$  archdtactns  ani  otbir  m-ilnsaiis 
in  their  vifttattGns^  finding  defi£l$  as  Will  in  tbt  tburcbes  us  im 
the  ornamefts  tbgriof^  and  the  fences  of  the  eburcijard^  and  in 
tbe  h$vfes  of  tbe  incumbent^  do  ammand  tbem  t§  bo  repaired 
under  pecuniary  penalties ;  and  from  tbofe  tbat  do  noi  obey  do 
extort  tbe  fa  me  penalties  by  eenfures^  wherewitb  tbofaid  difeQs 
ought  te  bo  repaired^  and  thereby  inricb  their  own  ptirfos  to 
tbe  dr.mage  of  tbe  poer  people ;  therefore  tbat  there  maj  be  we 
occafion  of  complaint  againfl  tbe  archdeacons  and  other  ordinaries 
and  their  rnini/Ien  by  reafm  ofjuch  penal  exaGions^  and  tbat 
it  heccmeth  not  eccleftajiical  ptrfons  to  gape  after  or  inricb  them' 
felves  with  dijb'jnejl  and  penal  acquifitions ;  we  ordain^  tbat 
fuch  pfnauies^  fo  often  as  ti)ey  /ball  be  exa&ed^  fball  bo  cm* 
vettfd  to  tbi  life  of  fuch  te^^airs^  tender  pain  of  Juffonfion  ab 
officio  uhiih  they /hall  ipfofa^o  incur ^  until  they  fball  effoStt* 
ally  Qjft^n  what  was  fo  received  to  the  reparation  of  tbe /aid 
defers.     Lind.  224.  , 

By  canon  86.  Every  ^ean^  dean  and  chapter^  archdeacon^ 
and  ctbet  s  itbich  have  authority  to  hold  ecelefiefftical  vifitatiom 
by  ccmp^ftt'ion^  luw^  or  prefer iption  ;  Jballfurvey  tbe  chmrcbot 
of  his  or  their  jurijdi^ion^  once  in  every  tbr$e  years^  in  bis 
own  perfon^  or  caufe  tbe  fame  to  be  done* 

And  by  the  faid  canon  they  were  required,  from  time 
to  time  to  certify  the  high  commiffioners  for  caufes  ecde*. 
fiaftical,  every  year,  of  fuch  defers  in  any  the  (-M 
churches,  as  he  or  they  (hould  find  to  remain  unrepaiied, 
and  the  names  and  (irnames  of  the  parties  faulty  therein. 
Uion  winch  certificate,  the  high  commiflioners  were  dc- 
fired  by  the  faid  canon  ex  officio  rrero  to  fend  for  fuch  par- 
ties, and  compel  them  to  obey  the  jufl  and  lawful  decrees 
of  the  ecclefiaAical  ordinaries  making  fuch  certificates.—' 
But  by  the  16  (?•  c.  ii.  the  high  commiflion  court  was 
abolifhcd  ;  fo  that  the  cognizance  thereof  now  refteth 
foiciy  up.-n  the  eccletiadical  judge. 
No  proKiMti«n  II.  Bv  the  llatute  of  Ciicumfpedle  agatis,  i^  Ed^  u 
inwieof.cfairt.  (^^  ^  jf  prAaiei>  do  punijh  for  that  the  church  is  unctvertd^ 
er  not  cc^:i^cK'Cnriy  decked  j  the  jpiritual  judge  ftjali  have  power 
to  take  kucw^idge^  notu-iih  t/in:iing  the  king's  prohibition^ 

The  ihurch]  This  is  intendtd  not  only  of  tbe  body  of 
the  church,  which  is  parochial,  but  alfo  of  any  publick 
chapf  I  as^nexed  lo  it ;  but  it  exrendeth  not  to  the  private 
chape!  of  any,  though  ir  be  fixed  to  the  church,  fjr  chat 
n^jfl  bif  repaired  by  him  that  hath  the  proper  ufe  of  it, 
fur   he    that  iuih  t;he   profit  ought   U)  bear  the  burden. 

2  And 
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And  this  the  parllhioners  ought  to  do,  by  cuftom  known 
and  approved:  and  the  conufance  thereof  is  allowed  to 
the  ecclefiaftical  court  by  this  a£t,     2  Inft.  489. 

12«   Can.  85.     The  churchwardens  or  qucAmen  (hall  Churchvardeoi 
tike  care  and  provide,  that  the  churches  be  well  and  fuf-  <*»»*>  ^*»«»«»» 
ficiently  repaired,   and    fo   from  time  to  time  kept  and 
maintiinedy  that  the  windows  be  well  glazed,  and  (hat  the 
floors  be  kept  paved,  plain  and  even. 

If  the  cburchwai'dens  ere6^  or  add  any  thing  new  in 
the  church,  as  a  new  gallery  where  there  was  none  before; 
they  muft  have  the  confent  of  the  major  part  of  the  pari* 
fliioners,.  and  alfo  a  licence  of  the  prdmary.    \  Mod.  237. 

But  as  to  the  commoa  reparations  of  the  fabrick  or 
ornaments  of  the  church,  where  nothing  new  is  added  or 
done,  it  doth  not  appear  that  any  confent  of  the  m^jor  \ 

part  of  the  parifhioners  is  neceflary ,  for  to.  this  the  church- 
wardens arc  bound  by  their  oflice,  and  they  are  puniQiable 
if  they  do  it  nor. , 

If  the  major  part  of  the  parifhicners  of  a  parifli,  where 
there  are  four  bells,  agree  that  there  (hall  be  m.de  a 
fifth  bell,  and  this  is  made  accordingly*,  and  they  make 
a  race  for  paying  for  the  fame;  this  (hall  bind  the  leiler 
pare  of  the  parifhioners,  although  they  agree  not  to  it :  for 
otherwife  any  obdinate  perfons  may  hinder  any  thing; 
intended  to  be  done  for  the  ornament  of  the  church* 
3  RolVi  Abr.  291. 

And  although  churchwardens  are  not  charged  with  the 
repairs  of  the  chancel,  yet  they  are  charged  with  the  fu- 
pervifal  thereof,  to  fee  that  it  be  not  permitted  to  dilapidate 
and  fall  into  decay  ;  and  when  any  fuch  dilapidations  (hall 
happen,  if  no  care  be  taken  to  repair  the  fame,  they  are 
to  make  prefentment  thereof  at  the  next  vlfitation. 

If  a  church  be  fo  much  out  of  repair,  that  it  is  ne* 
ceflary  to  pull  it  down  ;  or  fo  little,  that  it  needs  to  be 
inlarged:  the  major  part  of  the  parifhioners,  having  firft 
obtained  the  confent  of  the  ordinary  to  do  what  is  need- 
ful, and  meeting  upon  due  notice,  may  make  a  rate  for 
new  building,  or  enlarging,  as  there  (hall  be  occafion. 
Tbb  was  declared  in  the  29  C  2.  by  all  the  three  courts 
Iticceffiveiyi  notwithftanding  the  caufe  was  much  la- 
boi^red  by  a  great  number  of  quakers  who  oppofed  the 
fate,     a  Mod.  222.     Gihf,  197. 

And  the  proper  method  of  proceeding  in  fuch  cafe 
{eemeth  to  be  thus :  namely,  that  the  churchwardens  firft 
4^.all  take  .care  that  publick  notice  be  given  in  the  church 
6m  a  general  veftry  of  the  whole  pati(h  for  that  purpnfe  \ 

A  a  3  whiq^ 
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which  notice  ought  to  be  anefied  and  csfcfttlljr  prefertcd; 
as  being  the  foundation  of  all  the  fubfequent  procecdiogs* 
At  the   time   and   place   of  meeting,  the   miaafter  and 
churchwardens  ought  to  attend  ;   and  when  the  parifluon- 
ers  are  aflembled,  the.  miniftcr  is  proper  to  prefidc;  and 
he,  or  one  of  the  churchwardens,  or  fuch  perfon  as  (ball 
be  appointed  by  them,  ought  to  enter  the  oiders  of  the 
vcftry,  and  then  have  them  read  and  figned«     And  agree- 
able thereunto,   a  petition  to  the  ordinary  for  a  faculty 
(fetting  forth  the  particulars)  (hould   be  drawn  up  and 
figned    by   the   mir.ifter  churchwardens  and  parifliioiieri 
-    prefent  and  approving  thereof.     Whereupon  the  ordinary 
wi\  ifl'ue  a  moniticn,  to  cite  all  perfons  concerned,  to 
fhcw  caufe  why  a  faculty  (hould  not  be  granted.     Upon 
the  return  of  which  citation,  if  no  ciufe  or  not  fufficieot 
caufe  is  (hewed,  the  ordinary  will  proceed  to  grant  a  fan 
culty  as  is  dciired,  and  as  to  him  (ball  feem  good* 


VII.  Cburcb/eaL 

Original  of  the      j.  Before  the  age  of  the  reformation,  no  (eats 
^'*;;^f./'*P**^^ allowed,  nor  any  diftind  apartment  in  a  church  aligned 

to  diflind  inhabitants ;  except  for  fome  very  great  per(biis. 

The  feats  that  were,  were  moveable,  and  the  property  ef 

the  incumbent,  and  io  in  all  refpecis  at  his  difpofal. 
Many  wills  of  incumbents  are  to  be  feen,  whereby  they 
did  of  eld  bequeath  the  feats  in  the  church  to  their  fuc- 
ceih>rs  or  others  as  they  thought  fit.  Athon  and  Lind* 
wood  are  Alent  in  the  cafe.  The  common- law  books 
mentiun  but  two  or  three  cafes  before  this  time,  and  tfao(e 
rtlatirg  to  the  chancels,  and  feats  of  perfons  of  great 
quality.  Jchtf.  175,  176.  K^n.  Par,  Ant.  596. 
Of  comiron  2.  And  gcjieraliy,  the  feats  in  churches  are  to  be  built 

p7i.;Vu'^Ih7'    and  rtpaired  as  the  church  is  to  be,  at  the  general  charge 
f*ii;hiui.cr«.      of  the  parifhicners,  unlefs  any  particular  perfon  be  charge- 
able to  do  the  fame  by  prcfeription.     Dcggt^^  P.  i«  r.  12. 
yi-r.fxh"  ffaf,       3.  And  although  the  freehold  of  the  body  of  the  church 
i'uhcp*:i£.icr..  jjg   in   thc  incumbcnt  thereof,    and   the  feats  therein  be 
iixed  10  the  freehold  j  )et  becaufe  that  the  church  is  de- 
dicated to  the  fcfvice  of  (lod,  and  is  for  the  ufc  of  the 
inhabitar.ts,   ana  tlic  feats  are  created  for  their  more  con* 
vcnicnt  iitieiidine  upon  ilivine  fervicc,  the  ufe  of  them  is 
con. iron  to  a.l  {he  pcr>-;lc  that  pay  to  the  repair  thereof. 
Aiivl   for  this  rciTon,  if  anv   feat,  thou^^h   affixed  to  the 
church,  beiakm  away  by  a  firaogcrj  the  churchwatdens, 

and 
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•nd  not  the  parfon,  may  have  their  a£lion  againS  the 
wrong  doer,  ■    Pf^atf.  ^.39. 

4.  But  the  authority  of  appointing  what  perfons  (hall  B-*op  *«  *^p«f« 
fit  in  each  feat,  is  in  the  ordinary  ;  who  is  to  take  care  to*^'      ** 
order  ail  things  appertaining  to  divine  fervice,  fo  that  the 
fervice  of  God  may  be«  belt  celebrated,  that  there  be  no  ^ 

contention  in  the  church,  and  that  all  things  be  done  de- 
cently and  in  order :    for  he,  having  the  cure  of  fouls,  is 
prcfumed  by  the  law  to  be  a  perfon  that  will  hive  a  pru- 
dent regard  to  the  quiliiies  of  men  in  this  cafe,  and  to 
give  precedence  to  fuch  as  ought  to  have  it.    H^atf,  c.  39. 
in  the  aforefaid  cafe  of  Corvtn  and  Pym^  it  was  refolved, 
that  if  any  man  hath  an  houfe  in  a  town  or  parifh,  and 
be  and  thofe  whofe  eftate  he  hath  in  the  houfe,  have  had 
time  out  of  mind   a  certain  pew  or  feat  in  the  church, 
maintained  by  him  and  them  ;  the  ordinary  cannot  remove 
him    (for   prefcription   maiceth   certainty,   the  mother  of 
quietnefs),  and  if  he  do,  a  prohibition  lieth  againft  him. 
But  .where  there  is  no  prefcription;  there  the  ordinary, 
that  hath  the  cure  and  charge  of  fouls,  may  for  the  avoid- 
ing of  contention  in  the  church  or  chape),  and  the  more 
^utet  and  better  fervice  of  God,  and  placing  of  men  ac- 
cording to  their  qualities  and  degrees,  take  order  for  the 
placing  of  the  pari(}iioners  in  the  church  or  chapel  publiclc, 
which  is  dedicate  and  confecrate  to  the  fervice  of  God. 
2  Infl.  202. 

For  the  difpofal  of  the  feats  in  the  nave  of  the  church, 
appertaineth  of  common  right  to  the  bifhnp  of  the  diocjle ; 
fo  that  he  may  place  and  difplace  whooifoever  he  pleafetb. 
%  RslTs  Abr.  288. 

5#  But  by  cuftom,  the  church war-^ens  may  have  theChurchw»TdMt 
cvderine  of  the  feats,  as  in  London;  which,  by  the  like  P?*'f^7  *''^*'*^ 

A  .      .  .  ,  rt'\r  ^  of  the  fitne. 

cuuom,  may  be  m  other  places.     Ivatf.  c,  39. 

For  a  cuftom  time  out  of  mind,  of  difp  >ling  of  feats  by 

the  churchwardens  and   major  part  of  the  parifb,  or  by 

•twelve  or  any  particular  number  of  the  panfhioners,  is  a 

^ood  cuftom  ;  and  if  the  ordinary  interpofe,  a  prohibition 

will  be  granted.     Gibf,  198. 

But  the  churchwardens  muft  (hew  fome  particular  rea- 
ibn,  why  they  arc  to  order  the  feats  cxclufive  of  the  or- 
dinary :  for  a  general  allegation,  that  the  p'^rifhioners 
liave  ufed  to  repair  and  build  all  the  feats  in  the  church, 
and  by  reafon  thereof  the  churchwardens  have  ufed  to  or- 
der and  difpofe  of  the  featf^,  is  not  fufitcient  to  take  away 
4he  ordinary's  power  in  difpofing  andl  ordering  the  feats; 
bccaufe  this  io  no  more  than  the  paritbioners  are  bound  ro 
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^•^  3#  aMk<  ^i  ttisj  v^^  c£a:e  be  *aih  :a  a  cama  Tfiaiy^  kave 
^''^  biitid  t'jii'ia  z  oenaifi  fcrat  ts  cJbc^Aave  df  tike  dwcik  for 

titbc  oxx  «f  ■.ioj,  la  c:rfir«5afim  deac  ther  havs  «6I 
Vox  oat  of  ORAd  to  Trpi.'.t  tic  iud  faac :  if  the  w  iIjbmj 
reaMre  haa  fros  thi»  ^caf,  a  prdt4Mmm  Ikth;  lor  A* 
ordioanr  batb  not  znj  p^wtr  to  d^tpofe  tbcreol*  te  this  ii 
a  goui  pfrfrn^rtKHi,  aod  bj  intendiiieot  tiiae  ou^r  be  a 
good  cor^dfrui'.fl  for  the  co€an>epcc<r>qit  of  this  pre* 
fci!;>::cn,  a'lhojgT  tht  ;:«.rc  »r.cre  ifc*  ftjt  u  be  lTjC  free* 
hold  cf  the  p^rioa.     2  /J^»./i  -«/:-.  2SJ<. 

But  if  a  peHon  prefcribe  to  hare  a  Teit  in  the  niTC  of 
the  church,  zTQCtkUy^  Wi:houc  the  I'cid  cor.fuerAtion  of  re- 
pairing (he  feat,  the  orcmary  may  iiifplacc  him.      2  JEmTs 
>ftr.  288. 
ic«t  09t  •«  r>  f o      7.  A  feat  miy  not  be  granted  by  the  ordinary,  to  a  per* 
•  "»••  ***^  ^''    f  ^n  and  hi*  heirs  abfoluteiy.     V  or  the  ftat  dorh  not  belong 
•^*'  to  the  perfon,  but  to  the  inhabitant ;  ocherwife,  if  he  and 

his  hcirf  go  away,  and  dwell  in  another  parifhY  they  (hail 
ycr  retain  (he  feat,  which  is  unreafonable.     Gihf  197. 
frtt  m«f  w  pr««      8'  A  feat  in  the  nave  or  body  of  a  church,  may  be  pre* 
kf.bc4  it,t,  •»     f<  rit)cd  for  as  belonging  to  a  houfe  (^ ).    Tnis  doctrine 


(it)  Ar.d  p  r  Lcr^  Kenyan,  a  pew  may  be  aonezed  to  a  hoole 
by  a  f:i.u.tv,  as  ^eil  as  by  prticripiiony  which  fuppofet  a 
f-tCut'y  ;  a  id  in  that  cafe  may  bi  transferred  i%ith  the 
Bit(\ui[iC.  And  his  Jordfhip  laid,  he  bad  feco  a  faculty  for 
exchanging  icacs  in  I  churchy  which  were  annexed  to  houfes. 
I  7\  R*/>.  431. 

hereto- 
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heretofore  doubted*  and  fometioies  denied  and  over-ru1edtbeionginsta« 

with  regard  to  the  general  right  of  the  ordinary,   and  the''^^* 

jttrifdidion  of  the  fpiritual  authority  ;  but  it  feems  novv 

to  be  the  doSrine  received.    Only,  the  reparation  of  ic 

by  the  perfon  pleading  fuch  prefcription,  and  praying  a 

prohibition  thereupon,  muft  of  neceflity  be  alleged  here  i 

becaufe  the  ordinary  in  the  body  of  the  church  prima  facie 

hath  the  right ;  and  nothing  but  fuch  private  reparation 

can  dived  him  of  that  right ;  which  ri^ht  fiands  good  and 

intire    (notwitliftanding  pofleffion  and    ufe   time   out  of 

mind)  if  the  parifh  have  but  repaired.     But  it  hath  been 

held,  that  in  two  cafes,  reparation  need  not  be  particu* 

hrly   pleaded;   firft,  in  cafe  of  prefcription   for  an   ile, 

becaufe   (fay   they)   by   the   common   law  the  particular 

perfons  are  fuppofed  to  repair,  and  fo  need  not  (hew  it  j 

and  the  foundation  of  the  right  may  be  for  other  caufes 

than  repairing,  as  for  being  founder,  or  having  been  con* 

tributory  to  its  building :    but  ihi«  is  not  out  of  queftion. 

The  fecond  cafe  (which   hath  o^icn   been  declared  for 

law)  isy   where  an  adion  upon  the  cafe  is  brought  againft 

one  who  difturbs  another  in  his  feat ;  which  diflurber  being 

a  ftranger,    and   having   not  any   right  prima   facie,  the 

pofleffion  of  the  oher  is  a  fu^cient  ground  of  ad!ion,  an^ 

it  needs  not  be  alleged  that  he  repairs.     Gib/,  197,   198. 

Thus  in  the  cafe  of  Kenruk  apd  Taylor^  E.  25  G,  2. 
On  a  fpecial  adion  upon  the  cafe,  againft  the  defendant 
for  difturbing  the  plaimiiF  tn  his  pew,  which  he  claims 
by  prefcription  as  appurtenant  to  his  mefluage  in  the 
parifli  \  the  declaration  fets  forth,  that  the  plainiiiF  and 
all  thofe  whofe  eftate  he  hath  in  the  faid  meflaage  have 
fiffie  out  of  mind  repaired  the  pew.  A  verdldt  was  given 
JFor  the  plaiotifF,  fubjeft  to  the  opinion  of  the  court,  upon 
a  cafe  which  ftated  that  at  the  trial  there  was  no  evidence 

g'ven  that  the  plaintiflF,  or  any  of  the  owners  of  the  mef- 
age,  had  ever  repaired  or  been  obliged  to  repair  the 
pewy  or  that  the  pew  had  ever  wanted  repairing.  The 
qoeftion  was,  whether  the  plainciflF  can  maintain  this 
raion  without  proving  repairs  done  to  the  pew.  It  was 
argued  for  the  plaintiff,  that  as  this  was  an  adion  by  one 
in  pofleffion  againft  a  mere  ftranger  and  wrong  doer,  there 
was  no  neceffity  to  prove  any  repairs ;  and  that  there  was 
fi 'great  difference  between  an  adion  againft  a  ftranger^ 
aod  a  conteft  with  the  ordinary  in  prohibition:  for  ac 
icommon  law  the  ordinary  has  the  difpofal  of  all  the  feats 
in  the  church  ;  and  although  they  be  built  and  repaired  a( 
tbf  charge  of  the  whole  parifl^i  yet  that  will  not  ouft  him 
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of  his  jurifdidion,  and  therefore  a  fpecial  tide  muS  be 

fhewcd  againil  him  by  buildirg  or  repairing  the  feu;   l>u€ 

pofTefCon  alone  is  fulnci'^nc  againfl  a  mere  ftranger.     And 

of  this  opinion  was  thf?  court ;  who  faid,  that  this  being 

'a  poiTwiTory  action  sigzind  a  ftranger  and  a  mere  wrong 

doer,  the  plaii.tifF  was  not  obliged  to  prove  anjr  repair* 

done  by  himfelf  or  cth;:rs  whofe  cflate  he  hath  ;    for  it  is 

a  rule  in  law,  that  one  in  poiTeflion  need  not  to  (hew  any 

title  or  confideration  for  fuch  poflciTion  againd  a  wrong 

doer  (a).  But  it  is  otherwife  where  one  tlaims  a  pew  or  .an 

lie   ag^iinft   the  ordinary,   who   undoubtedly  hath  prima 

facie   the  difpof^l   of  all   the   feats  in  the  church;  and 

againft  him  a  title  or  confideration  mud  be  (hcvva  io  the 

declaration  and  proved,     i  fl^ilfin^  316.  [k) 

Atk^  Botatbe.       ^,  \  feat  cannot  be  claimed  by  prefcriptiun,   as  appeo- 
longiogtothe    j^^j  jQ  y^^^y^  jjyj  jQ  3„  fj^^^j-^      Pqj  f^^)^  ^  fgjjj  bclongcth 

to  the  houfe  in  refpedl  of  the  inhabitants  thereof:  and  yet 
it  hath  been  held,  that  a  feat  in  an  ile  miy  be  prefcribed 
for  by  an  inhabitant  of  another  parifh,     GibJ.  198.  {c) 
Pf Kirity  10  •  fcAt      10.  As  a  feat  in  the  church,   fo  priority  in  a  feat,  may 

S7of '  ^'^^'"*'*  ^^  prefcribed  for.  Thus  it  was  declared  in  the  cafe  of 
Carltton  and  Hutton^  E,  2  Cha»  Carleton  claimed  the 
upper  place  in  a  feat.  Hutton  difturbcd  him.  The  arch* 
biOiop  of  York  fent  an  inhibition  to  Carleton,  till  the 
-.  matter  (hould  be  determined  bcfv;rc  him.  But  prefcripdon 
was  furmifcd,  and  thereupon  prohibition  obtained :  becaufe 
as  well  the  priority  in  the  feat,  as  the  feat  irfelf,  may  be 
claimed  by  prcfcription.     Nj).  78.     Latch,  \i6* 


{a)  PofTtflicn  muf:,  however,  be  underflood  according  to 
the  lubj^'dt  macEcr,  and  in  this  cafe  mull  be  fupported  by  a 
title  deiived  either  from  prcfcription  or  a  faculty.  Siocii  w. 
Booth,  1  y.  Rip»  428.  But  pofiVfljon  for  thirty- fix  years  was 
holdcn  to  be  prefumptive  evidence  of  a  prefcriptive  righr,  ia  a 
cafe  where  the  church  had  been  rebuilt  aboat  forty  years 
before.  lb.  431.  Rogers  v.  Brooks.  Yet,  in  a  later  cafe,  it 
appearing  that  the  ieac  itfelf  was  built  thirty-five  years  ago, 
for  the  accommodation  of  the  plaintiff*,  and  to  put  an  eod  CO 
a  difpute  between  two  families,  this  proof  was  holdcn  to 
rebut  the  prcrumption  which  would  o/herwlfe  arife  from  fo 
\or.^  a  po/Trflion.     CriJJith  v.  Matheivs,  5  T,  Ref.  zg6, 

(/f)    1  Lev.  71.      3  Llv.  73. 

(c)  Zidcrf,  361.  ^.  C  2  Kch,  342.  for  the  inhabitant  fniy 
have  built  the  ilc,  and  may  be  bound  to  repair  it.  Bat  the 
court  doubted  if  fuch  a  prcfcription  woirid  be  good  for  a  feat 
io  the  nave  of  the  church.     Sid,  ib. 

II.  Dx. 
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11.  Dr.  Gibfin  aflertt,  that  the  Teats  in  the  chance]  are  BlAop't  dirpoii. 
under  the  difpoiition  of  the  ordinary,  in  like  manner  as  *'*»"  ®' ^•*«  "* 
thoTe  in  the  body  of  the  church.     Which  needs  only  to^'**"*^'* 
be  mentioned  (he  faith),  becaufe  there  can  be  no  real 

ground  for  exempting  it  from  the  power  of  the  ordinary  ; 
iince  the  freehold  of  the  church  is  as  much  in  the  parfon, 
99  the  freehold  of  the  chancel ;  but  this  hin*ders  not  the 
authority  of  the  ordinary  in  the  church,  and  therefore 
not  in  the  chancel.  And  in  one  of  our  records,  he  fays, 
in  archbifhop  GrindaFs  time,  we  find  a  fpecial  licence 
ifiiicd,  for  the  ere6ling  feats  in  the  chancel  of  a  church, 
together  with  the  rules  and  dircdions  to  be  obferved 
iherein.     GibJ^  200.  < 

And  Dr.  Watjon  argues  to  the  fame  purpofe:  although 
the  law  (he  fays)  feems  now  to  be  fettled  to  the  contrary. 
Waif.  t.  39. 

12.  The  parfon,  or  re£lor  impropriate,  is  entitled  to  Wfop"i*or*t 
the  chief  feat  in  the  chancel.     This  was  refolded  by  the '**'"' ^*  **>*^ 
court  of  king's  bench.  T.  7  y.  in  the  cafe  of  Hall  and 

El&$y  that  fo  it  is  of  common  right,  in  regard  to  his  re- 
pairing the  chancel  \  but  it  was  declared  at  the  fame  time, 
that   by   prefcription   another  parifliioner  may   have  it. 

13.  in  Come  places,  where  the  parfoo  repairs  the  chan-  Vjcir*f  feat  im 
Cfl,  the  vicar  by  prefcription  claims  a  right  of  a  feat  for  ^***  *^»»c^ 
bit  family,  and  of  giving  leave  to  bury  there,  and  a  fee 

opoil  the  burial  of  any  corps.     Johnf.  242,  243. 

As  to  the  right  of  a  feat  in  the  chancel,  it  was  originally 
inherent  in  every  vicar.  For  before  the  reformation,  the 
hours  of  the  breviary  were  to  be  fung  or  faid  in  the  chancel 
(not  in  the  body  of  the  church),  by  the  exprefs  words  of 
A  conftitotion  of  archbiO^op  Winchelfea;  and  this  was  to 
be  done,  not  only  on  fundays  and  feAivals,  but  on  other 
diya,  by  another  conftitution  of  the  faid  archbifliop: 
and  chefe  hours  were  to  be  fung  or  rehearfed,  not  by  the 
vicar  alone,  but  with  the  confort  and  a0iftance  of  all  the 
deifymen  belonging  to  the  church,  which  were  the  ec- 
rkfiaftical  family  of  the  vicar.  So  that  it  is  evident,  that 
all  vicars  had  a  right  of  fitting  there  before  the  reformation, 
uid  by  confequence  muft  retain  this  right  fttU,  unlefs  it 
appear  that  they  have  quitted  it :  and  if  they  have  not  for 
forty  years  paft  ufed  the  right,  this  breeds  a  prefcription 
againfi  them  in  the  ecclefiaftical  courts.  In  many  chan- 
cels are  to  be  ieen  the  ancient  feats  or  flails  ufed  by  the 
iricar  and'his  brethren  in  performing  thefe  religious  offices, 
like  tboie  whkb  remain  in  the  old  choirs  of  cathedral  and 

collegiate 
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collegiite  churches ;  and  from  hence  it  it,  that  imnHn 
and  chortt!  (the  chance)  and  the  choir)  ire  words  of  the 
fame  fignificafion.  This  being  the  place,  where  the  bodf 
of  the  clergy  of  cverv  church  did  fing,  or  at  leaft  rehewfed 
their  breviary :  and  if  any  common  pirilhioner  maj  pre* 
fcribe  to  a  pew  in  the  chancel,  much  more  auj  the  vicar* 
Jihi/.  243. 

As  thefe  feats  were  placed  at  the  lower  end  of  the  choir  or 
ehancel,  for  the  daily  ufe  of  the  vicar;  fo  at  the  upper  end 
ftood  the  high  attar  of  every  church,^  where,  as  the  vkar 
or  his  reprefentative  was  obliged  to  celebrare  mafs  every 
funday  and  hoi'day  of  obligation ;  fo  he  might  do  ic  every 
day,  if  there  was  occafion,  or  if  he  pleafed:  fo  that  it  is 
clear,tlie  ufe  of  the  chancel  waf  iotirely  in  the  vicar,  whoever 
repaired  it  \  and  therefore  no  wonder  if  the  paveaient  were 
rot  to  he  broken  up  withcuc  his  leave;  and  that  thereupon 
he  (hould  acquire  a  right  of  receiving  what  fees  were  due  on 
fuch  occations.  And  the  refoimation  left  the  rights  of 
par  fen  and  %icar  as  it  found  them,     ydrnf,  244. 

It  is  tnerefore  a  very  groundlefs  notion  with  impropria- 
tors, that  they  have  the  fan^e  right  in  the  great  chancel, 
that  a  nobleman  hath  in  a  Icfler.  Thefe  lefler  chancek 
are  fuppofed  by  lawyers,  to  have  been  eredcd  for  the  kh 
ufe  of  thofe  noble  perfons ;  whereas  it  is  clear  the  peat 
chancels  were  originally  for  the  ufe  of  clergy  and  people; 
but  efpecially  for  the  celebration  of  the  eucharift,  and 
other  publick  offices  of  religion,  there  to  be  performed  by 
the  curate  and  his  afTiftants.  '1  hat  the  parfon^  repair  thefe 
great  chancels,  doth  not  at  all  prove  their  fole  right  to 
them  ',  for  they  were  bound  originally  to  repair  the  church 
as  well  as  chancel ;  and  of  common  right  the  repairs  of 
the  church  are  Aiil  in  the  parfon  ;  it  is  cuftom  only  eafes 
them  of  this  burden.  The  ordinary  hath  no  power  to 
Older  morning  or  evening  prayer  to  be  faid  in  noblemen's 
chancels,  but  he  can  order  them  to  be  faid  in  the  great 
chancel.  John/.  244,  245. 
Sfi'v  polled  14.  If  any  feats  annexed  to  the  church  be  pulled  down, 

^*^'*'  the  property  of  the  materials  is  in  the  parfon,  and  he  may 

make  ufe  of  them  if  they  were  placed  in  the  church  by  any 
one  of  his  own  head  u^ith'^ut  legal  authority  ;  but  for  the 
fears  erected  by  the  parifhioners  by  good  authority,  it 
feeme:h  that  the  property  of  the  materials  upon  removal  is 
in  ihc  parifhioners.     Deggi^  P.  i.  c.  12. 

If  any  perfons  on  their  own  heads  (hall  prefume  to  build 
any  feat  in  the  church,  without  licence  of  the  ordi- 
nary, or  coafent  of  the  minider  and  churchwardens,  or  in 

any 
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any  inconvenient  place,  or  too  high;  it  may  be  pulled 
down  by  order  from  the  bifliop  or  his  archdeacon,  or  by 
the  churchwardens,  by  the  cpnfent  of  the  parfon :  for  th« 
freehold  of  the  church,  and  all  things  annexed  to  it,  ar» 
in  the  parfon  $  and  therefore  if  any  prefucne  to  cut  or  pull 
dov^n  any  feat  annexed  to  the  church,  the  parfon  may  bav^ 
an  aAion  of  trefpa^  againft  the  mifdoer  (though  he  formerly 
fet  it'  up),  if  he  do  it  without  the  parfon's  confent,  or  or<« 
der  from  the  ordinary ;  but  if  the  feat  be  fet  loofe,  he  that 
.  builc  it  may  remove  it  at  his  pleafure.  Deggiy  P.  i.  r.  12. 
In  the  cafe  of  Gib/om  and  IVrighty  in  an  adion  of  tref- 
pab  brought  by  Gibfon,  for  breaking  and  cutting  in 
piecea  his  pew,  and  taking  it  away ;  the  defendants  pleaded, 
that  they  were  churchwardens,  and  that  the  plaintiff  had 
built  it  in  the  church  without  licence.  And  by  the  court^ 
The  trefpafs  fia  coofefled  ;  for  though  they  may  remove 
the  feat,  they  cannot  cut  the  timber  and  materials  into 
pieces.    Noj,  1  o8. 

But  it  hath  been  faid,  that  this  cafe  is  not  law :  be- 
caufe  the  freehold  of  the  church  being  in  the  incumbent, 
when  the  perfon  has  fixed  a  feat  to  it,  it  is  then  become 
par^l  of  hk  freehold,  and  confequently  the  right  is  in 
bim  {  fo  that  the  breaking  the  timber  could  not  be  preju- 
dicial to  the  other,  becaufe  he  had  no  legal  right  to  the 
materials,  after  they  were  fixed  to  the  freehold,  hietj. 
493*     Jfl.  Par.  486. 

And  Dr.  Watfin  faith,  although  he  will  not  queftion  the 
law  of  this  cafe,  yet  thus  much  is  to  be  faid  againft  it; 
that  the  freehold  being  in  another  perfon,  the  annexing 
of  the  feat  thereto  feems  to  make  the  feat  to  be  a  part  of 
the  freehold,  and  fo  to  be  in  bim  in  whom  the  freehold 
is,  and  the  ufe  of  it  in  them  that  have  the  ufe  of  the 
church  \  and  if  fo,  then  the  breaking  the  timber  could 
be  no  wrong  to  him  that  had  no  legal  right  in  it  after  it 
was  fattened  to  the  freehold,  and  became  (as  other  feats) 
of  common  ufe,   and   at   the   difpofal  of  the   ordinary. 

Wmf.  c.  39. 

And  further  he  faith,  that  if  a  man  with  the  afftnt  cf 
the  ordinary  doth  fet  up  a  (ieat  in  the  nave  of  the  church 
for  biaifelf,  and  another  doth  pull  down  or  de.'ace  it^ 
trefpafs  vi  et  armis  in  fuch  cafe  doth  not  lie  againil  him, 
becaufe  tbe  freehold  is  it)  the  parfon,  and  (o  the  only  re« 
inedy  ia  in  the  ecclcfiaflical  court.     IVatf.  c.  39,  {a) 

IS-  It 

■    ■    ■  ■  *  '        '  ■  I I  '  ■     ■        fm»i  ■■    III     i« m ' 

(«)  Per  BuUir,  J.  Trefpafs  will  not  lie  for  entering  into  a 
pew,  becaufe  die  plaiati^^  bat  not  tbt  cxdttiive  po^effioa ; 

tbji 
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j|Mi  (o  l^atB       I5.  It'it  &id,  that  in  ail  eaftt  of 

»iwK  tmUc    iiie  ofdioary  baib  nothing  to  do ;  buV  tha  «Mltr  H  tl0kf 
4airMiin&le  at  the  cofduion  la«r.    i)«BVf  P*  r /rj  i  «^ 

AiMi  therefore  if  a  fait  be  eonapMBtiaed  in  tlltf  (iiiiMi 
court  for  a  feat,  upon  the  account  of  pfefeription  1  a  ptOi* 
hibirioa  viriU  lie  for  the  partf  fiied,  iMtanfe  whcAer  the 
prcfcriptioo  be  good  or  not»  it  not  in  the  fpiritiial  oatt 

10  judgq»   VtfV"  '•39* 

And  it  ii  laid  that  the  plaidtif;  if  it  go  againft  ikte* 
wuj  bate  a  pidubition  as  to  th^^coAai  beeanfe  tbePMl 
^  ia  coram  non  judice  as  10  die  piliitipd :  %ut  <hm  ton 
to  l>e  geod  realbn«  againft  that.    For  ihcr  fpiriiit^ 
9MJ  in  jbraral  cafet  piocaed  upon  iibtlt 'grounded  on 
ftfifitlon,  wbera  to  prcfitription  it  not  denied  (fii 
(ach  fuita  are  not  abfobneljr  tforaui' non. judice) t  ^aUd^bi 
leaibn  mhy  a  prohibition  flidl  he  granted  trbeiro  *^  |i#> 
ftripiion  or  cuftooi  it  denied^  tooNlb  to  be  tiiiri'^Mt 
the  notion  of  cuftoms  and  preTcriptioait  it  diffifant  llf  to 
acdcfiaftical  law  fron  what  ic  ir  at  4he  'cbmmdii  laNH*  w 
10  the  tiae  in  which  iuch  cuflom-ior  (Mcicrfpilaib'ilM'to 
created :  to  the  acdefitftieal  hiw  ailowi  of  diftotni  <bto 
in  crendng  cuftoait  or  ptefcriptoiii  and-  ^fomMf  tt4(tk 
fmt  than  11  allowed  of  by  the  coMaion  4««r;  trtliA  MM* 
aotiateioiueh  €a(e»  bat  that' wIleiMf  there  hMMimmf  , 
of  nan  to  the  contrary.    Therefore  «the  coimnM'ii# 
will  not  fuffer  the  fpiritual   courts  to  try  prefcripti4MW| 
whereby  they  might  afied  and  charge  perfbas  tnheiritanect, 
by  adjudging  chem  to  be  good,  which  by  the  conunOn 
law  are  no  prefcriptioni.     ff^atf^  e.  39. 

But  the  title  to  a  feat  it  properly  mable  at  tKe  common 
law,  bf  adion  upon  the  cafe  1  and  it  it  agreedy  tlut  to 
p^aintiiF  need  not  to  fliew  any  reparation  in  Imr  deckura* 
tion,  but  he  ought  to  prove  repantion  in  evidence.  fFtitfi 

f-  39-  («)  ^^  ^ 
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the  pofleffion  of  the  church  bebg  in  the  parba  ;  t  9** 
Rep,  430.  and  the  plaiotiff'  having  only  the  libertf  to  afie  to 
fett.  z  R»li.  Rep.'i^g.  Daivtrii^.  Die.  Pafm,A6»S.C. 
Sut  an  adioo  on  the  cafe  lies  for  a  dillarbance  of  the  right. 
N»y,  78.  1  Siiferf.  88.  Sir  T.  yonei,  3.  3  Ke6.  745.  I  ST. 
Rep.  428. 

(a)  Per  Ha/e^  Cb.  B.  in  Stephen's  cafe.  And  this  it  a 
probable  reafon  for  the  prefcHption  ;  for,  per  Bri/^mmm, 
Ch.  J.  Although  prefcnptioDs  refetoble  the  river  Nile  in  Ihia 
refpcA  that  ao  qae  caa  uace  their  origio,  b  tluit  no  dircdt 

rcafoa 


Keverthelefs,  far  a  diSurbance  in  the  Teat,  a  man  may 
fue  in  the  fpiritual  court;  and  the  defendant,  if  he  will, 
may  admit  the  prefcription  to  be  tried  there ;  as  a  defen- 
dant doth  a  modus,  or  a  pen&on  by  prefcription.  a  Salt, 
551.     £.  Raym.  755. 

VIII.  Goods  and  ornaments  of  the  church. 

1.  By  the  i  El.  c.  2.  Such  Qmanunts  of  the  churchy  and  G9oi9  w6  w^ 
0f  thi  mini/ien  thereof  Jball  be  retained  and  be  ufed^  as  vuas  in  "*««»"  »«>  ««' 
thi  church  of  England^  by  authority  of  parliament,  in  the  /f- 
condyear  of  the  reign  of  king  Edward  the  ftxth^  until  other 

^der /ball be  therein  taken  by  the  authority  of  the  queens  ma* 
Jtfiy*  with  the  advice  of  her  commijftoners  appointed  and  aw- 
thorized  under  the  great  feal  of  England  for  ca^fes  eccleftajiical 
$r  of  the  metropolitan  of  this  realm,     f.  35. 

Other  ordir]  Purfuant  to  this  claufe,  the  queen  iq  the 
third  year  of  her  reign,  granted  a  commiffion  to  the  arch* 
bifbop,  bifiiop  of  London,  Dr.  Bill,  and  Dr.  Haddon,  to 
reform  the  diforders  of  chancels,  and  to  add  to  the  orna-* 
ments  of  them,  by  ordering  the  commandments  to  be 
placed  at  the  call  end.     Gibf.  201. 

And  by, the  rubrick  before  the  common  prayer:  Such 
tmements  of  the  churchy  and  of  the  minijiirs  thereof  at  aU 
times  of  their  miniftration^  Jball  be  retained  and  be  in  ufe^  ess 
Werg  in  this  church  of  England^  by  authority  of  pariiamsnt^  in 
ibi  fecond  year  of  the  reign  of  king  Edivurd  theftxth. 

2.  Reynolds.     The  archdeacons  Jhall  take  care^  that  //(^  OrdInary*i  car* 
chthts  of  the  altar  he  decent  and  in  good  order  ;  that  the  cbunb^^^^^* 
iavi  fit  books  both  for  fiaging  and  reading  \  and  at  Uaji  tW0 
facirdotal  vejlments^     Lind  w.  52. 

By  the  (latute  of  Circumfpede  agatis,  13  £d.  i.  ft.  4. 
The  king  to  his  judges  fendeth  greeting,  life  y our f elves  circum* 
fpcQfy^  in  all  matters  conarmng  themprelutesj  where  they  da 
funififor  that  the  church  is  not  conveniently  d-cked:  in  which 
cafes^  the  fpiritual  judge  jhall  have  povier  to  take  knowledge^ 
Mottvithfianding  the  king*s  prohibition. 

Not  conveniently  decked]  For  the  law  allowcth  the  eccle- 
fiaftical  court  to  have  conufance  in  this  cafe,  of  providing 
decent  ornaments  for  the  celebration  of  divine  fervice* 
a  Inft.  489. 


reafen  cao  be  given  for  them*  for  they  viere  before  the  me- 
mory of  man;  yet  feme  probable  reafon,  fuflicient  to  makethb 
prefcription  reafonable^  oogbt  to  be  given,     1  Sidcrf.  203. 

.4  3.  Can^ 


;(|8  t!m^ 


a  3.  Cmh  85.  The  chaiehwanleiu  Or  qutftmeti  (hall  tile 
cire,  ihat  alfthings  in  the  church  be  kept  in  fuch  an  «•  . 
itilf  itad  decent  fort,  withont  ivlt^  or  any  thing  thu 
Biijr'bc  riiher  noilbne  or  onfiKnalTi  as  bcR  bccomeih  the 
boufe  of  Goit  end  u  ptcfcribea  Ju  an  ho^nily  to  thit 
•effeflW.  _ 

4.  Cm.  81.  WnreM  we  hive  no  doubt,  but  ihit  in  ill 
churcbn  wkhio  the  rtalm  f>f  England,  convenient  ind 
decent  tablei  ue  piovided  aod  placed  for  the  celebration 
of  the  holy  comoiunioB  %  we  appoint  ihit  the  Tame  [»bl« 

'  AmII  from  time  to  lime  be  kept  and  repaired  in  fuScient 
and  fevnlj  manner,  and  covmd  In  time  of  divine  fcrvicc 
whb  a  carpet  of  fflk  or  other  decent  ftufT,  thought  meet 
^  tiie  ordinary  of  the  place  (if  any  queffioa  be  made  of 
h),  and  with  a  fiir  Hocd  cloth  at  the  time  of  ihe  miniftri- 
tion,  ai  becoawib  that  tabic,  and  To  Itand,  faving  when 
the  faid  holy  commnnkm  ii  to  ho  edminiDreJ.  At  which 
lime  the  fame  fiiall  be  pheed  in  fo  good  fort  within  tlic 
chnreh  or  chance))  at  thereby  the  minilicr  may  be  mote 
cenfcniently  heard  of  the  oommiuiicims  in  his  prayer  and 
Biiniftniioo/  and  Ibe  commuaieanis  alfo  more  conveni- 
ently  tod  in  mote  number  «»  communicate  with  the 
laid  ninifier.  And  all  tbia  to  be  done  at  the  chafg:  of 
tfatpvUh. 

In  the  cafe  of ^»>>  aod  BsmUry,  M.  t  AT  Tp.: 
cafe  wat,  thit  the  communion  table  of  ancient  time  luj 
been  placed  in  the  chancel ;  that  there  were  ancient  ruts 
about  it,  which  were  out  of  repair;  that  the  parilhioQert 
at  a  meeting  had  refolved  to  repair  the  chancel  and  railst 
and' to  replace  the  table  there,' and  raife  the  floor  (bos 
flepi  highvr,  for  the  fake  of  greater  decency  :  And  upooi 
refufit  to  pay .  the  rate,  and  a  prohibition  prayed,  fbe- 
court  inclined  that  the  parifhiotleti  might  do  thefe  thfngi  j 
fOT  tbey  ate  compellable  to  put  thtnga  in  decent  orders 
and  a*  to  the  degrees  of  order  and  decency,  there  it 
no  rule,  but  as  the  parifbiooeta  by  a  majority  do  agreci 
Far.  Jo.  ' 

5.  in  ancient  timet,  the  faifbops  preached  ftandiiig 
npon  the  flepj  of  the  altar.  Afterwards  it  wai  found 
more  ronveoient  to  have  pulpits  erefled  for  that  purpofe^ 
jfyl.  Par.  II. 

And  by  Can.  83.  The  churchwarden!  or  queftmeo, 
at   the  common  charge  of  the  parifhioners,    in  every 
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church  Ihall  provide  a  comely  and  deceoe  pulpit,  to 
be  (et  in  a  convenient  place  within  the  fame,  by  the 
discretion  of  the  ordinary  of  the  place  (if  any  xjueftion  do  '  ^ 

ariie};  and  to  be  there  feemly  kept  for  the  preaching  of 
God's  word. 

6.  Can,  82.  And  likewife  a  convenient   feat  (hall  be  Retdinf  dtflc 
made  at  the  charge  of  the  parifhi  for  the  minifter  to  read 

fervice  in* 

7.  Can.  58.    EvtTf  minifter  faying  the  publick  prayert,  SaipUctb 
or  miniftriog  the  facraments  or  other  rices  of  the  churchy 

ihall  wear  a  decent  and  comely  furplice  with  fleeves,  to  be 
provided  it  the  charge  of  the  parifli.  And  if  any  queftion 
arife  touching  the  matter,  decency,  or  comelinefs  thereof  ^ 
the  fame  (hall  be  decided  by  the  difcretioo  of  the  or- 
dinary. 

8.  Can.  8 1.  According  to  a  former  conftitution,  tooFoou 
much  negleded  in  many  places,  we  appoint,  that  there 
(hall  be  a  font  of  (lone  in  every  church  and  chapel  where 
baptifm  is  to  be  miniftred :  the  fame  to  be  fet  in  the  an- 
cient ufual  places.  In  which  only  font  the  minifter  (hall 
baptize  publickly. 

Farmer  can/iitutien^  To  wir^  among  the  canons  of  I57r«  ' 
ijibfn  360. 

9.  In  an  ad  in  the  27  H.  8.  for  puni(hment  of  fturdy  Cbti/br  ilftt, 
vagabonds,  it  was  enad^ed,  that  money  coUeded  for  the 

poor  (hould  be  kept  in  the  common  cotter  or  bjx  (landing 
10  the  church  of  every  parilh. 

And  by  Can,  84.  The  churchwardens  (hall  provide  and 
have,  within  three  months  after  the  publifliing  of  tbefe 
cooftiturions,  a  ftrong  cheft,  with   a  hole  in   the  upper 
part  thereof,  to  be  provided  at  the  charge  of  the  paridi^ 
{iS  there  be  none  fuch  already  provided,)  having  three 
keys ;  of  which  or.e  (b«II  remain  in  the  cuftody  of  the 
parfon  vicar  or  curate,  and  the  othtr  two  in  the  cuftody 
of  the  churchwardens  for  the  time  being:  which  cheft 
they  (hall  fee  and  faften  in  the  mod  convenient  place, 
to  the  intent  the  parilhioners  may  put  into  it  their  alms 
for  their  poor  neighbours.     And  the  parfon  vicar  or  cu- 
rate (hall  diligently  from  time   to  time,   and   efpecially 
when  men  make  their  teftaments,  call  upon  exhort  and 
move  their  neighbours  to  confer  and  give  as  they  may 
well  fpare  to  the  fatd  cheft,  declaring  unto  them,  that 
whereas  heretofore   they   have   been   diligent  to   beftow 
SDUch  fubfiance  otherwife  than  God  commanded,  upon 
fuperftitious  ufes,  now  they  ought  at  this  time  to  be  much 
Biore  ready  to  help  the  poor  and  needy,  knowing  that  to 
V01..L  B  b  relieve 
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relieve  the  poor  is  a  facrifice  which  plelfetfa  God :  and 
that  aifo,  whacfoever  is  given  for  their  comfort,  is  given 
to  Chrift  himfelf,  and  is  fo  accepted  of  bim,  chat  he 
will  mercifully  reward  the  fame.  The  which  alms  and 
devotion  of  the  people,  the  keepers  of  the  keys  ihall 
yearly»  quarterly,  or  oftener  (as  need  requireth)  tSdte  out 
of  the  cheft,  and  diftrihute  the  fame  in  the  prefence  of 
moft  of  the  parifh,  or  of  fix  of  the  chief  of  them,  to  be 
truly  and  faithfully  delivered  to  their  moft  poor  and  needy 
neighbours. 

Bafin  for  tht  of-      10.    Whilft  the  fentences  of  the  offertory  are  in  read* 

^torj.  ing,   the  deacons,  churchwardens,  or  other  fit  perfoa 

appointed  for  that  purpofe,  (hall  receive  the  alms  for 
the  poor,  and  other  devotions  of  the  people,  in  a  de- 
cent bafin,  to  be  provided  by  the  parilh  for  that  purpofe. 
Ruhr. 

This  offer  fry  was  anciently  an  oblation  for  the  ufe  of 
the  priett;  but  at  the  reformation  it  was  changed  into 
alms  for  the  poor.     JjL  Par.  394. 

cbai'cetna  n.  Can.  20.    The  churchwardens,  againft  the  time  of 

St^JommliifM  ^^^^  communion,  (ball  at  the  charg^  of  the  parilh,  with 
'  the  advice  and  diredion  of  the  minifter,  provide  a  fuf* 
ficient  quantity  of  fine  white  bread  and  of  good  and  whole- 
fome  wine :  which  wine  we  require  to  be  brought  to  the 
communion  table,  in  a  clean  and  fweet  ftanding  pot,  or 
ftoop  of  pewter,  if  not  of  purer  metal. 

IVinchilJea.  The  parilhioncrs  (ball  find  at  their  own 
charge  the  chalice  or  cup  for  the  wine.     Lindw.  251. 

Which,  fays  Lindwood,  although  exprefTed  in  the  An- 
gular number,  yet  is  not  intended  to  exclude  more  than 
one,  where  more  are  neceflfary.     Lindw.  252. 

Belli,  12.  U^mchilfea,    The  parifhioners,  at  their  own  charge, 

(hall  find  bells  with  ropes.     Lindw.  25a. 

Bier.  1 3.  Wmchelfta.     The  parifhioners  (hall  find,  at  their 

own  charge^  a  bier  for  the  dead.     Lind.  iLyi. 

Bible.  14.  Can.  80.     If  any  parifhes  be  yet  unfurqjflied  of 

the  bible  of  the  largeft  volume ;  the  churchwardens  ihall 
wirhin  convenient  time  provide  the  (ame  at  the  charge  of 
the  parifh. 

Bible  of  the  largeft  volume]  This  was  direSed  by  the 
fecond  of  lord  Cromwell's  injunSions  under  king  Qenry 
the  eighth  ;  and  in  the  thirty-rhird  year  of  the  fame  reign. 
It  was  inforced  by  proclamation  and  a  penalty  of  40s. 
The  like  order  for  this,  and  alfo  for  the  paraphrafe  of 
Erafmus,  was  in  the  injunctions  of  Ed.  6.  and  continued 
fn  thofe  of  queen  Elizabeth  ;  and  (together  with  the  book 

of 
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5f  homilies)  in  the  canons  of  1571.  But  what  bible  !s 
here  meant,  by  that  of  the  largeft  volume^  is  4iot  very  clear. 
King  Jatnet  the  firii'a  tranflation  was  not  then  made: 
Qoeen  Elisabeth's  bible  was  called  the  bijh^fs  hibli ;  and 
Che  tranflations  and  reviews,  commonly  calfed  the  great 
Mlt^  were  thofe  of  Tindal  and  Coverdale  in  the  time  of 
king  Henry  the  eighth,  and  that  which  was  publiflied  by 
dir^ion  of  archbimop  Cranmer  in  the  reign  of  Edward 
the  fixth.    G'thf.  202. 

15.  By  Can.  80.     The  churchwardens  or  quefimen  of  Common  frtyer 
every  church  and  chapel  (hall,  at  the  charge  of  the  pa*  ^^^^ 

liflii  provide  the  book  of  common  prayer,  lately  ex- 
phined  in  fome  few  points  by  his  majefly's  authority  ac* 
cording'  to  the  laws  and  his  highneft's  prerogatire  in  that 
behalf:  and  that,  with  all  convenient  fpeed,  bnt  at  the 
furtbcft  within  two  months  after  the  publlfhing  of  thefe 
ourconflitutions. 

Lmtify  explained^  To  wit,  in  the  conference  at  Hampton 
court.    Gihf,  226. 

By  the  i  EL  e.  2*  The  book  of  common  prayer  (ball 
be  provided  at  the  charge  of  the  pari(hioners  of  every  pa* 
riih  and  cathedral  church,     f.  19. 

By  the  13  &r  14'  C.  2.  c.  4.  A  true  printed  copy  of  the 
(prefent)  book  of  common  prayer  (hall,  at  the  cofts  and 
diarget  of  the  pari(hioners  of  every  parifh  church  and 
chapelry,  cathedral  church,  college,  and  hall,  be  provided 
before  the  feaft  of  St.  Batholomew,  1662,  on  pain  of  3!. 
m  month  for  fo  long  time  as  they  (hall  be  unprovided 
thereof,    f.  2. 

16.  Can»  8o«  If  any  pari(hes  be  yet  unfurni(hed  of  theBookofhonl* 
book  of  homilies  allowed  by  authority ;  the  charchwar-  '^"* 

dctia  (hall  within  convenient  time  provide  the  fame  at  the 
charge  of  the  pari(h. 

ly.  By  Cm.  17.  In  every  pari(h  church  and  chapel,  Reglte  book* 
fliali  be  provided  one  parchment  book  at  the  charge  of 
the  peri(b,  wherein  (ball  be  written  the  day  and  year 
^  every  cbriftening,  wedding,  and  burial  within  the  pa* 
rill  s  and  for  the  fafe  keeping  thereof,  the  churchwar- 
'itm  at  the  charge  of  the  pari(h  (hall  provide  one  fure 
cofir»  wirh  three  locks  and  keys,  whereof  one  to  re- 
'snain  with  the  minifter,  and  the  other  two  with  the 
cburchwardent  feverally* 

And  by  the  26  (?•  7.  c.  33.  ;The  churchwardens  (hall 
provide  proper  books  of  vellum,  or  good  and  durable 
paper ;  in  which  all  marriages  and  banns  of  marriage  rc- 
f2>cAivcly,  there  publi(hed  or  folemnizcd,  (hall  be  re- 
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giftred ;   to  be  carefully  kept  and  preferred  for  poblick 
ufe. 

And  by  the  30  C.  2.  c.  3.  for  burying  in  woollen  s  all 
perfons  in  holy  ordert,  deans,  parfons,  deacons,  Tipini» 
curates,  and  their  or  any  of  their  fubRituces,  (hall  take 
an  exa£l  account  and  keep  a  regifter  of  every  perfon  tmriid 
in  their  refpedive  prfcinds. 
Table  0/ degrees.  18.  Can.  99.  The  t^ble  of  degrees  of  marriages  pro* 
hibitedy  (hall  be  in  every  church  publickly  fet  up  at  the 
charge  of  the  parifh. 

19.  Cafi.  82.  The  ten  commandments  (hall  be  fet  at  the 
charge  of  the  pati(h,  upon  tbeeaft  end  of  every  church  and 
chapel,  where  the  people  may  beft  fee  and  read  the  (ame. 

20.  Can.  82.  And  other  chofen  fcntences  (hall  at  the 
like  charge  be  written  upon  the  walls  of  the  faid  churches 
and  chapels,  in  places  convenient. 

21.  Lord  Coke  fays,  concerning  the  building  or  ered* 
ing  of  tombs,  fepulchres,  or  monuments  for  the  deceafed, 
in  church,  chitncel,  common  chapel,  or  charchyard, 
in  convenient  manner ;  it  is  lawful :  for  it  is  the  laft 
work  of  charity  that  can  be  done  for  the  deceafed  ;  who 
whilft  he  lived  was  a  lively  temple  of  the  Holy  Ghotty 
with  a  reverend  regard  and  chriflian  hope  of  a  joyful  re* 
furreSioo.  And  che  defacing  of  tbem  is  puniuable  by 
the  common  law,  as  it  appeareth  in  the  book  of  the  q  £d. 
4.  14.  ihc  lady  ff^uhe's  cafe,  wife  of  Sir  Hnj^b  ff^ubei 
and  fo  it  was  agreed  by  the  whole  court,  M.  10  y.  \A 
the  common  pleas  between  Corvtn  and.  Pjm.  And  for 
the  defacing  thereof,  they  that  build  or  ered  the  fame 
(ball  have  the  adion  duiing  their  lives  (as  the  lady  H^ichi 
had  in  the  cafe  of  tne  9  Ed.  4.) ;  and  after  their  deceafes, 
the  heir  of  the  deceafed  (hall  have  the  a(Hion.  But  the 
buiMing  or  ere£)ing  of  the  fepulchre,  tomb,  or  other 
monument,  ought  not  to  be  to  the  hindrance  of  the  cele- 
bration of  divine  fervice.     3  Inji.  202. 

For  of  gr<ive  flones  (he  fays),  winding  (beets,  coats  of 
arms,  penons,  or  other  enfigns  of  honour,  haog^  up 
laid  or  placed  in  memory  of  the  dead,  the  property  re* 
mains  in  the  executors;  and  they  may  have  anions againft 
fuch  iis  break  deface  or  carry  them  away,  or  an  appeal  of 
felony.     3  h/L  no. 

But  Sir  h'imon  Dejgc  fays,  he  conceives  that  this  muft 
br  intended,  by  licer.cc  of  the  bi(hcp,  or  confent  of  the 
parfon  and  ciiurchwardcns.     Dtg^e^  P,  i.  c.  it. 

And  Dr.  Watfon  fays,  this  is  to  be  underftood  of  fuch 
aicnunier/.s  only,  as  a/e  fet  up  in  the  iles  belonging  co 
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ptiticular  perfons;  or  if  they  are  fet  up  in  ^ny  other 
part  of  the  church,  he  ruppofes  it  is  to  be  underftood, 
that  they  were  placed  there  with  the  iocumbent's  confent. 
Waif.  c.  39. 

And  Dr»  Gibfon  obferving  thereupon  faith  thus :  Mo- 
numents, coat  armour,  and  other  enfigns  of  honour,  fet 
up  in  memory  of  the  deceafed,  may  not  be  removed  at 
the  pleafure  of  the  ordinary  or  incumbent.  On  the  con- 
trary, if  either  they  or  any  other  perfon  (hall  take  away 
or  deface  them,  the  perfon  who  fet  them  up  (hill  have  an 
adion  againft  them  during  his  life,  and  after  his  death 
the  hetr  of  the  deceafed  fiiall  have  the  fame,  who  (as 
they  fay)  is  inheritable  to  arms,  and  the  like,  as  to  heir 
looms ;  and  it  availetb  not  that  they  are  annexed  to  the 
freehold,  though  that  is  in  the  parfon.  But  this,  as  he 
conceives,  is  to  be  underftood  with  one  limitation  ;  if  they 
were  $rft  fet  up  with  confent  of  the  ordinary  :  for  though 
(as  my  lord  Coke  fays)  tombs  fepulchres  or  monuments 
miay  be  ereded  for  the  deceafed  inf  church  or  chance]  in 
convenient  manner,  the  ordinary  muft  Me  allowed  the 
proper  judge  of  thatconvenicncy ;  inafmuch  as  fuch  ered- 
ing,  as  he  addeth,  ought  not  to  be  to  the  hindrance  of 
the  celebration  of  diuine  fervice.  And  if  they  are  ereSed 
without  confent,  and  upon  inquiry  and  infpe6tion  be 
found  to  the  hindrance  of  divine  fervice,  he  thinks  it  will 
not  be  denied,  that  in  fuch  cafe  the  ordinary  h^th  fuffi» 
cieot  authority  to  decree  'a  removal,  without  any  danger 
of  an  afiion  at  law.     CrV>/.  453,  454. 

/£  10  G.  Palmer  againft  the  b-fliop  of  Exiter.  Sir 
Thomas  Bury  fet  up  his  arms  in  the  chuVch  of  Stt  Da* 
vid's  in  Exeter.  The  ordinary  promotes  a  fuit  in  *the 
ijfnritual  court,  to  deface  them,  as  being  fet  up  without 
his  confent.  It  was  moved  for  a  prohibition ;  on  the  au- 
thorities that  afiion  lies  by  the  heir  for  defacing  the  mo- 
nument of  his  anceftor :  But  Eyre  and  Fortefcue  juftices 
faid,  the  ordinary  was  judge  what  ornaments  were  proper, 
and  might  order  them  to  be  defaced.  The  fame  was  af* 
terwards  moved  in  the  court  of  common  pleas,  and  de- 
hied  there  alfo.     5/r.  576. 

For  the  ordinary  is  the  proper  judge  about  erefling 
monuments,  or  putting  up  other  ornaments  in  the  church: 
jet  neverthelefs,  notwithftanding  his  allowance,  an  ap*> 
peal  lies  to  the  metropolitant  As  in  the  cafe  of  Cart  and 
Mitrfij  M.  1 1  6.  2.  A  difpute  arofe  between  the  par- 
tici,  upon  crofs  petitions  exhibited  to  the  archdeacon  of 
Bedford  and  commifiary  of  the  bifliop  of  Lincoln,  for 
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Itave  to  tttSt  a  Biomiment  againft  a  pier  in  DunftaUe 
church,  to  the  memory  of  their  refpedive  anoefion. 
And  upon  allegations  given  in  on  both  fides,  Mailh  ap* 
pealed  to  the  arches  againft  the  admiflion  of  Cart's  alle- 
gation. Upon  which  Cart  moved  for  a  prohibition  ;  in* 
fitting,  I.  That  ornaments  are  difcretionary  only  in  tho 
ordinary,  and  therefore  no  appeal  would  lie.  Or,  2.  If 
it  did,  yet  it  muft  be  to  the  bifliop  of  Lincoln,  and  not 
to  the  arches.  But  the  court  held,  ihat  though  ornaments 
cannot  be  fet  up  without  the  confent  of  the  ordinary } 
yet  it  muft  be  cxercifed  according  to  a  prudent  and  le- 
gal difcrction,  which  the  fuperior  haih  a  right  to  look 
into  and  correct ;  and  therefore  the  appeal  well  lay,  as  it 
doth  in  cafes  of  granting  of  adminiftration  to  one,  where 
there  are  two  in  equal  degree.  And  as  to  its  being  an 
appeal  to  the  arches,  it  was  held,  that  wherever  the  ad 
is  done  by  a  commifl'ary,  it  is  confidered  as  the  uQt  of  the 
ordinar\  h'mfelf  j  and  to  him  no  appeal  will  lie  from  his 
own  afiy  and  it  muft  confequentty  be  to  the  metropo<i 
litan.  So  the  ruJe  for  a  prohibition  was  ditcharged. 
S:r.  io8o» 
Imafca.  22.  If  any  fuperfiitious  pidures  are  in  a  window  of 

a  church  or  ile,  it  is  not  lawful  for  any  to  break  them 
without  licence  of  the  ordinary ;- and  in.  PricUCt  cafe, 
Wray  chief  juftice  bound  the  ofFendcr  to  the  good  beha* 
viour.  Cro.  Ja.  366. 
Odnr  goodi  &od  23.  Befides  what  hath  been  obferved  in  p.irticu)ar,  there 
crAiacnu.  are  many  other  articles  for  which  no  provifion  is  made 
by  any  fpecial  law,  and  therefore  muft  be  referred  to  the 
general  power  of  the  churchwardens,  with  the  confent  of 
the  major  part  of  the  pariftiioners  as  aforefaid,  and  under 
the  direction  of  the  ordinary ;  fuch  as  the  erecting  gal* 
leries,  adding  new  bells  (and  of  confequence,  as  it 
feemeth,  falaries  for  the  ringers),  organs,  clock,  chimes, 
king's  arms,  pulpit  cloths,  hcrfe  cloth,  rufties,  or  outs, 
vedry  furniti/.e,  and  fuch  likc(tf). 


{a)  In  Eutteriuorth  and  Barker  v.  WaKir  and  Watirhttfi^ 
3  Bu^C'  1689.  it  fecms  to  have  been  the  opinion  of  the  Court 
of  K.  B.  that  me  confent  of  the  parilh  is  not  Beccflfiry  to  the 
ordinary's  ordering  an  organ  to  be  ereAed  in  a  church  ;  but 
t^ie  parifh  cannot,  without  their  confent^  be  charged  with  the 
»pence  q\  erecting  or  repairing  ic,  or  adding  new  ornameDts. 
Nor  can  the  conlent  ot  the  veitry  bind  the  pariih  without 
ifnmemoriai  ufage.  In  this  cafe,  the  organ  being  proridcd 
for  by  voluntary  contribution,  a  prohibition  was  denied. 

6  There 
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Tbere  are  alfe  befidcs  fhefe,  by  an  ancient  conftitution' 
of  mrchbifliop  Winchelfea,  divers  other  particulars  injoined 
to  be  found  at  the  charge  of  the  parilh,  which  fince  the 
ftforoiatioii  are  become  for  the  moft  part  obfolete  j  but 
oevenhelcff,  as  they  frequently  occur  in  our  books,  it 
nmy  be  pioper  not  to  pafa  them  altogether  unnoticed. 
Which  conftitution  is  thus : 

Tbi  parijhioners  flniU  find  dt  ibiirown  cbargei  tbife  fiver al 
things  foUovnng :  a  Ugtnd^  an  antipbonar^  a  graii^  a  pfitUtr^ 
a  ir^pir^  an  trdinal^  a  mijjai^  a  manual^  tbi  principal  vtft^ 
mgntf  witb  a  cbi/Miy  a  daimatit^  a  iuntc^  with  mt  cbiral  cope^ 
and  all  its  appendages^  a  frmtal  for  the  great  altar ^  with 
tbrei  tiwelsj  three  furplieesy  em  rochet^  a  crofsfer  preteffiens^ 
irefs  for  the  deaa^  a  cenfer^  a  lanthern^  an  hand'hell  t§ 
he  tarried  hefere  the  body  of  Cbrijt  in  the  vifitatien  of  the 
pck^  a  pix  for  the  body  ofChriJi^  a  decent  veil  for  knt^  banners 
far  the  rogations^  a  veffelf%r  the  bUffed  tvater^  an  ofculatory^ 
a  candUftick  for  the  taper  at  Eajier^  ^f^nt  with  a  loci  and 
hf^  the  images  in  the  churchy  the  chief  image,  in  the  chancel^ 
the  reparation  of  the  body  of  the  church  within  and  without 
as  well  in  the  images  as  in  the  glafs  windows j  the  repara* 
time  of  hooks  and  veftmenti  whenever  tbeyjball  need.  Lindw* 
%SU 

'  Legend^  The  book  containing  YelTons  to  be  read'  in  (he 
pyblick  fervice^  taken  out  of  the  holy  fcripture,  the  lives 
of  Giifics,  the  writings  of  the  ancient  fathers  and  other 
dodors  of  the  church.     Lindw.  251. 

Asiespbonar'\  From  av7f  contra^  and  f  «yn  fonus ;  fo  called 
lirom  the  alternate  repetition  of  the  pfalm;  one  paK 
thereof  being  fung  by  one  part  of  the  choir,  and  the 
other  part  thereof  by  the  other  part  of  the  choir:  And 
it  cooudned  not  only  the  antiphona^  as  the  word  barely 
iignifiesy  but  alfo  the  invitatories,  hymns,  refponfories^ 
verfesy  colleds;  and  whatever  was  faid  or  fung  in  the 
cboTr^  called  thf  feven  hoursy  or  breviary,  except  the 
Icflbnt.     Lindw,  251. 

Grail]  Gradale;  flriftly  taken,  this  fignifieth  that 
which  is  fung  gradatim  after  the  epiftle;  but  here  it  it 
to  be  onderftood  of  that  whole  book  which  containeth  all 
that  was  to  be  fung  by  the  quire  at  high  mafs ;  the  traAs, 
ftqueocet,  hallelujahs,  the  creed,  ofiertory,  trifagium, 
and  the  reft;  as  alfo  the  office  for  fprinkling  the  holy 
water,     Lindw.  251. 

PfaHar]  The  book  wherein  the  pfalms  arc  conuined. 

fMsdm.  151. 

B  b  4  Troper] 
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Trtpgr']  Tbif  CDOfainrJ  the  fcqfcci  oolys  vbUi 
were  not  ia  all  graik.  The  feqncocci  were  defooooi 
uftd  after  the  epiftle.    LiadtOm  251. 

Ordimml]  The  book  which  mrdgrdk  the  nanoer  of  per- 
formiog  difioe  fenrke:  and  fccmeth  to  be  the  Cuae  which 
was  called  the  ^,  or  fertaus^  and  ftiawrimri  f§rtif§nmu 
liodw.  351.     Jobnf.  Kf^mch, 

AJifal]  The  book  which  containedi  all  thiop  pertmn- 
iog  to  the  fajing  of  mals,     Lindw.  25 1 . 

Adi^nmal]  So  called  m  auvs,  as  being  required  to  be 
confiamly  ai  hand  ;  and  it  fccmeth  to  be  the  (ame  as  the 
riiuat\  and  contaioeth  all  cbiogs  bekuiging  to  the  nioi* 
firatioo  of  the  facramtnts  and  (acramentals :  alio  the  bie£» 
fing  of  fonts,  and  other  things  bj  the  afe  of  the  church 
requiring  beoedidion :  and  the  whole  fervice  nftA  at  pro* 
ceffions.     Lind.  251. 

Principal  vtjlmgni]  That  is,  the  beft  cope  to  be  worn 
OA  the  principal  feafis.     Und*  252. 

CbiJihU^  Cafula;  the  garment  worn  by  the  prieS, 
neat  under  the  cope :  which  was  cabled  alfo  the  pimmdm 
And  it  is  faid  to  be  fo  called,  as  being  a  kind  of  rMfft 
(as  it  were),  or  little  houfe^  coveiiog  him  all  over. 
land.  252. 

Dalmatic]  A  deacon's  garment ;  fo  called,  from  being 
at  firft  woven  in  Da!matia»     Lind.  252*     Johnf.  ff^mh. 

Tunic]  The  fubJeacon's  garment,  which  he  ufeth  in 
ferving  the  minifler  at  the  mai's*     Lind,  252. 

Ck§ral  c»pe']  Capa  in  chore :  a  cope,  not  fo  good  as 
that  to  be  ufed  on  fedivals,  but  to  be  worn  by  the 
prieft  who  prchdcd  at  the  faying  or  iing'ng  the  hours. 
Jehnf. 

1  he  capa  was  fo  called  a  capiendo^  becaufe  it  conCaineth 
or  covereih  the  whole  man.     Lind.  252. 

jlnd  'ill  iti  appcndtigei]  To  wit,  the  amy t»  alb,  girdle, 
maniple,  and  iiolc.     Lir.d,  252. 

FroKtal]  A  fqujre  piece  of  linen  clnth  covering  the 
altar,  and  hanging  down  from  it  \  oiherwife  called  a  pall. 
Lind.  252. 

For  the  great  altar]  In  honour  of  the  faint  to  whom  the 
church  is  dedicated  :  which  was  wont  to  be  placed  in  the 
choir,  as  in  a  more  folemn  part  of  the  church.  Lindn 
252. 

Thru  towels']  Two  to  be  laid  upon  the  altar  under  the 
corporal ;   and  the  third  for  wiping  the  hands.    Lind,  252. 

Three  furplices]  For  the  ufe  of  the  three  miaifters  of  the 
church^  the  prieft)  deacon,  and  fubdcacon.     Lind.  252. 

R9chit] 
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Rtebit']  Rochet  is  a  furplice*  fa?e  that  it  has  no  fleerea  | 
and  was  for  the  clerk  who  affifted  the  prieft  at  the  mals  s 
or  for  the  prieft  when  he  baptized  childreri,  that  his  arms 
might  be  more  at  liberty.     Lind*  252. 

Atffs  f9r  tht  dead]  To  be  laid  on  the  coffin,  as  it 
feemetb  \  or  on  the  corps  when  it  was  brought  to  the 
church.     ^Anf 

Py»]  With  a  lid  or  cover.     Lini..^^7. 

Ofiaiiatnj]  This  was  a  tablet  or  board,  with  the  pifiure 
of  Chrift,  the  blefled  Virgin,  or  the  like  ;  which  the  prieft 
kiflfed  himfelf,  and  gave  to  the  people  for  the  fame  pur- 
pofe,  after  the  confecration  wis  performed,  inftead  of  the 
ancient  kifs  of  charity,     y^hnf* 

Images]  To  wit,  of  Chrift  crucified^  and  of  other  faints. 
Liftd.  253. 

Tbt  chiif  image  in  the  cbancel]  That  is,  of  the  faint  to 
whom  the  church  is  dedicated.     Lindw  253. 

24.  A  pcrfon  may  give  or  dedicate  goods  to  God's  fcr- ^^"  I*'*  *• 
?ice  in  fuch  a  church,  and  deliver  them  into  the  cuftody^j^^lj^^ 
of  the  churchwardens,  and  thereby  the  property  is  imme-cbwdu 
diately  changed.     Dezge^  P,  I.  r.  I2« 

And  if  a  man«ere£l  a  pew  in  the  church,  or  hang  up  a 
bell  in  the  fleeple,  they  do  thereby  become  church  goods 
(though  they  are  not  exprefsly  given  to  the  church),  and 
be  may  not  afterwards  remove  them;  if  he  does,  the 
churchwardens  may  fue  him. 

The  foil  and  freehold  of  the  church  and  churchyard  is 
in  the  parfon ;  but  the  fee  Ample  of  the  glebe  is  in  abey- 
ance* I  Ittft*  341.  And  if  the  walls,  windows,  or  doort 
of  the  church  be  broken  by  any  pcrfOn,  or  the  trees  ia 
the  churchyard  be  cut  down,  or  grals  there  be  eaten  up 
by  a  firanger  ;  the  incumbent  of  the  redory  (or  his  tenant 
if  they  be  let)  may  have  his  action  for  the  damages. 
^aff.  c.  39. 

But  the  goods  of  the  church  do  not  belong  to  the  in* 
cumbent,  but  to  the  parifbioners  \  and  if  they  be  taken 
away^  or  broken,  the  churchwardens  (hall  have,  their  ac- 
tion of  trefpafd  at  the  common  law.  IVatj.  c*  39*  As 
in  the  cafe  of  Buckfal^  T.  12  J.  But  whereas  it  is  there 
•iaid,  that  fuit  ihall  not  be  therefore  in  the  fpiritual  court; 
a  later  judgment  (E.iS.  C.  2.)  fays,  that  though  the  church- 
wardens had  an  adion  at  common  law,  againft  thofe  who 
bad  taken  away  the  bells,  yet  the  more  proper  remedy  was 
10  the  fpiritual  court,  becaufe  at  the  common  law  only 
damages  would  be  recovered,  but  the  fpiritual  court  would 

dccreo 
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itertc  the  wt&onng  of  the  thii^  iifelC  i  JUTj  Af.  57. 
1  £ii.  2&l.    GUf  2o6.  («} 

By  tJie  civil  law,  the  goodi  beloepag  to  a  dmrdi  aif 
f:)rbidden  to  be  allenzted  or  pawned,  aakls  for  the  fe» 
dcaaptioo  of  ctptives,  for  relief  of  the  poor  ia  tknc  of 
great  famine  and  want,  or  for  fiayiiig  tkc  dcbia  of  the 
church,  if  a  fupplj  cannot  be  othernife  railed,  or  epoe 
ether  cafes  of  neccStj  or  great  advantage  to  tbc  choich. 
And  in  every  alienatiou,  the  caufe  inu3  be  firft  ezimiiied, 
and  the  decree  of  the  prelate  iatcnreae,  with  the  coofeot 
of  the  whole  dergj  or  chapter.     H  ssd  Civm  JU  142. 

But  bjr  the  laws  of  England,  tbc  goods  bdooging  to  a 
church  maj  be  alienated:  y^  the  cherchwardcos  alooe 
cannot  difpofe  of  theon,  wiibiDut  the  confent  of  the  parifli : 
and  a  gift  of  fuch  goods  by  them  without  the  coofeat  of 
the  fideasen  or  vefli;  is  void,    fp'as/.  c,  39. 

IX.  Chwrcb  rate. 

RsKwteante  !•  Rates  for  reparation  of  the  church  are  to  be  osade 
MavdryBMC-bj  the  churchwardens,  together  wi:h  the  parifliioners  at 
****  fembicd  upcn  publick  notice  given  in  the  church.     And 

the  major  parr  of  them  that  appear,  fhall  bind  the  parifli : 
or  if  none  appear,  the  churchwardens  alcne  may  make  the 
rate ;  becaufe  they,  and  not  the  pariflilonen,  are  to  be 
cited  and  punifhed,  in  defeil  of  repairs.  But  the  bilhop 
cannot  direct  a  commifiio.n,  to  rate  the  parifhioners,  and 
appoint  what  each  one  (hall  pay  :  this  moft  be  done  by 
the  churchwardens  and  parifhioners ;  and  the  fpiritual 
court  may  irfl;.^  fpiritual  cenfurcs  till  they  do.  Gibf. 
196.     1  B::c,  Abr.  373. 

But  if  the  rate  be  illegally  impofed,  by  fuch  commif- 
fion  from  the  bifhop,  or  othcrwife,  without^  the  parifli- 
iontrs  confent  \  yet  if  it  be  after  afTented  to,  and  confirmed 
by  the  major  part  cf  the  parifhioners,  that  will  make  it 
good.  IVatf.  c,  39. 
'erforai  cKsrfe  2.  And  thefe  levies  are  not  chargeable  upon  the  land, 
of^fjcaof  the  ijyj  ypQj^  ,l^g  pcrlbn  in  refpedl  of  the  land,  for  the  more 

equal ry  and  indiStrreucy.     Dtgge^  P»  1.  c.  1%. 


[a)  See  C^utc!)toarl>cn0,  7.  But  in  a  later  cafe,  prohibi- 
tion was  granted  to  Itay  a  iuic  in  the  fpiritual  court  for  taking 
away  two  bells  out  of  the  fleeple ;  for  the  churchwardea  is  a 
corporation,  and  the  property  is  in  him,  and  he  may  briag 
srovfr  at  common  law.  2  SaJi,  547.  Starfy  v.  Cburei^ 
^Kmritni  of  Ifetli  :£tcn. 

And 
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« 

And  holifts  is  well  as  lands  aVe  chargeable,  and  in  fome 
pUcts  boufes  only ;  as  in  cities  and  targe  towns  where  there 
are  onlj  houfcs,  and  no  lands  to  be  charged.  HtiL  i  jO* 
a  Lutw.  1019. 

3*  it  hath  been  (aid^  that  if  a  perfixi  be  rated  for  the  Whether  then 
ornaments  of  the  church,  according  to  his  land  which  l>e*^|  ^^^^^^^ 
bath  in  the  pariih  ;  a  prohibition  lieth  :  becaufe  for  thefe  the  fabnck,  uA 
he  ought  to  be  rated  according  to  his  perfonal  efiaie«^»nother  for  or- 
%  R9^i  Abr.  2^1.  ."""^•* 

And  that  if  a  perfon  who  is  not  an  inhabitant  within 
the  parifl),  but  hath  land  there,  is  rated  there  for  the  oiw 
naoients  of  the  church  according  to  his  land ;  a  prohibit 
tion  Ifeth  :  for  the  inhabitants  ought  to  be  rated  for  them* 
M.  20  J^  And  Yelverton  faid,  that  this  had  been  divers 
times  (o  refolved.     2  R^lts  Mr,  291.      , 

And  Lindwood  fays,  that  perfons  living  out  of  tht 
parifli,  and  having  lands  within  the  pjirifli,  (hall  be  rated 
for  the  fame  in  re(pe£k  of  real  but  not  of  perfonal  charges.) 
and  for  this  he  refers  to  feveral  pafiages  in  the  civil  law* 

And  Dr.  Gibfon  fays,  a  rate  for  the  reparation  of  the 
fabrick  of  the  church  is  real,  charging  the  land,  and  noS 
the  perfon;  but  a  rate  for  ornamenta  ia  perfoiul,  upon 
the  goods  and  not  upon  the  land.  Thus  it  was  defined 
and. agreed  in  the  court  of  king's  bench,  E.  SJac^  whevd 
the  tax  was,  for  the  reparation  of  the  chUrch,  for  church 
ornaments,  and  for  fexton's  wages ;  and  becaufe  the  per^- 
foo  rated,  though  an  occupier  of  land  in  the  parifli,  dwelt 
out  of  it,  he  was  declared  to  be  unduly  rated  in  the  two 
laft  articles ;  and  it  was  further  agreed,  that  if  a  tax  be 
made  for  the  reparation  of  feats  in  a  church,  a  foreigner 
Aall  not  be  taxed  for  that,  ber»jfe  he  hath  no  benefit  b/ 
them  in  particular.  The  fame  di(lin£lion,  as  to  ornao 
meota,  was  again  declared  to  be  good,  Jil  20  Joe,  And 
long  after  thefe,.  in  /iTWu^r^'s  cafe,  in  the  4  Ja^  2.  where 
tho  matter  was,  a  tax  for  the  belis  of  the  church,  a  pro* 
hibition  was  granted,  upon  tbis  fuggeftion,  that  the  party 
who  j>rayed  it,  was  not  an  inhabitant  of  the  parifli ;  and 
the  court  gave  for  reafon,  becaufe  it  is  a  perfonal  charge  to 
which  the  inhabitants  alone  are  liable,  and  not  ihofe  who 
only  occupy  in  that  parifli,  and  live  in  another.  Giifm 
196. 

'  But  upon  trial  of  the  fame  cafe,  upon  the  prohibition, 
7.  1  ly.  it  was  determined,  that  H^ndward^  although  he 
lived  in  another  parifli,  was  liable :  as  will  appear  after^ 
irards* 

And 


And  Sir  Sim9n  Dtggi  faith  thus :  There  bath  been  (bne 
queftiofi  made^  whether  one  that  holds  lands  in  one  pa- 
ri(h,  and  refides  in  another,  may  be  charm!  to  the  or- 
naments of  the  parifh  where  he  doth  not  rcude }  and  fooM 
opinions  have  been,  that  foreigners  were  only  chargeable 
to  the'fliell  of  the  church,  but  not  to  hells,  feats,  or  orna- 
ments. But  he  fays,  he  conceives  the  Ijw  to  be  dear 
otherwife;  and  that  the  foreigner  that  holds  lands  in 
the  parifb,  is  as  much  obliged  to  pay  towards  the  bdb, 
feats,  and  ornaments,  as  to  the  repair  of  the  church ; 
otherwife  there  would  be  great  confufion  in  making  feveral 
levies,  the  one  for  the  repair  of  the  church,  the  other 
for  the  ornaments,  which  he  f^ys  he  never  obferved 
to  be  praAiM  within  his  knowledge.  And  it  is  pof- 
fible  that  all,  or  the  greateft  part  of  the  land  in  a  parifli 
snay  he  held  by  foreigners :  and  it  were  unreafonable  in 
fuch  cafe  to  lay  the  whole  charge  upon  the  inhabitants, 
which  may  be  but  a  poor  (bephtrd.  The  reafoo  alleged 
flgainft  this  charge  upon  the  foreigiMrs,  is  chiefly  becaufe 
the  foreigner  hath  no  benefit  by  the  bells  feats,  and  or- 
naments \  which  receives  an  anfwer  in  Jiffrty^  cafe  (5  C§. 
67.),  for  there  it  is  refolved,  that  landholders  that  live 
in  a  foreign  parifli,  are  in  judgment  of  law  inhabitants 
and  parifliioners,  as  well  in  the  parifli  where  they  hold 
lands,  as  where  they  refide ;  and  may  come  to  the  parifli 
meetings,  and  have  votes  there  as  well  as  others.  For 
authorities  in  the  cafe,  it  is  clear  by  the  canon  law,  that 
all  landholders,  whether  they  live  in  the  parifli  or  out  of 
it,  are  bound  to  contribute.  And  he  hath  feen  (he  fays) 
a  report  under  the  hand  of  Mr.  Latch,  that  it  was  refolved 
in  IVillymot^s  cafe,  H,  6  Jd.  and  in  Chifin*%  cafe  in  the 
10  y^.  that  a  foreigner  that  held  lands  in  another  pjrifli 
wherein  he  did  not  refide,  was  as  much  chargeable  to 
the  ancient  ornaments  of  the  church,  as  bells,  feats, 
and  the  like,  as  thofe  that  lived  in  the  parifli ;  but  that 
fuch  landholders  could  not  be  charged  to  new  bells,  or- 
gans, or  fuch  like.  And  Mr.  Btiljfrode  [i  Bui/i'^,  20.)  re- 
ports a  cafe  about  the  fame  time,  that  the  chief  juflice 
FUming  and  Mr.  juftice  fFii/iams  were  of  the  fame  opinion, 
and  gave  this  reafon,  that  the  foreigner  might  come  to  the 
church  if  he  pleafed.     Diege,  P.  i,  t.  12. 

And  the  practice,  for  the  eafe  and  convenience  thereof, 

(eemeth  now  generally  to  go  with  this  latter  opinion. 

*o  be  cfiarfrej        ^.  ]f  a  parifli  plead  a  cuftom  for  it  to  be  laiJ  only  for 

^*iffL«*«^"  lands,  and  not  for  houfes :  or  to  be  laid  only  for  arable 

lands,  and  to  be  excufed  for  their  paflures  -,  or  to  be  laid 
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only  for  their  (heep  walks,  and  not  for  the  reft ;  the  cuflom 
cannot  be  good :  for  by  the  law,  all  lands  and  houfes  are 
to  be  equally  rated ;  and  their  paying  for  fome  part,  can 
be  no  good  caofe  for  the  difcbarge  of  the  reft.  HetU  130. 
Latch,  203. 

Stratford.  AUperfons^  0s  Will  nligUus  as  oibtrs  wbat^ 
fiiVir^  having  pcjfeffions  farms  #r  rentSf  wbUh  an  n§t  rf  tb$ 
glihi  9r  tndvwmint  oftht  ihurchis  to  be  npaindy  living  with* 
in  thi  parijb  or  ilfiwhiri^  Jhall  hi  bound  to  contribute  with  the 
re/I  of  the  parifiioners  of  the  aforefaid  churches,  as  ofttn  as 
JbaU  he  needfuly  to  all  charges  incumbent  up$n  the  parijbioners^ 
coMcemIng  their  church  and  the  ornaments  thereof^  by  law  or 
cujlomi  having  refpe£t  unto  the  quantity  of  fuch  pojfeffims  and 
rents.  Whereunto,  fo  often  as /hall  be  necejfary,  the  or  dinar f 
fiaU  cpmpil  them  by  ecclefiajlical  anfuris  and  ether  lawful 
means.     Lind.  255. 

tf^icb  are  not  7/  the  glebe  or  endowment  of  the  churches  to  bi^ 
repaired^  Therefore  if  fuch  lands  be  of  the  glebe  or  endow- 
mcot  of  the  churches ;  he  who  is  tenant  of  the  lands^ 
ought  not  to  contribute  to  fuch  repaira  or  ornaments* 
Lsmho.  255. 

Of  the  churches  to  be  repaired^  From  hence  it  appeareth^ 
that  if  there  be  lands  within  the  parifii  belonging  to 
another  church,  and  which  are  of  the  glebe  or  endowment 
of  fuch  other  church ;  yet  they  who  have  fuch  laiids, 
ought  to  contribute  to  the  repairs  and  ornaments  of  the  • 
church  of  that  parifli,  wiithin  which  parifti  fuch  lanJs  do 
lie.     Lindw,  255. 

If^ib  the  reft  of  the  parifhi%ner{\  This  implieth,  that  they 
who  Ii?e  out  of  the  parifli,  and  have  lands  within  the  pa- 
rifli,  ought  CO  be  rated  amongft  the  parifliioners  of  that  pa- 
rifli  where  the  lands  lie.     Lind.  255. 

Tbeir  chufch]  To  wit,  the  building,  repairing,  or  other 
fuftenration  thereof.     Lind,  255. 

Having  rtfptii  unto  the  quantity  of  fuch  pojfejjions]  Which 
ought  to  be  eftimated  according  to  the  value  of  the  rent* 
Lind.  155. 

5«     if  a  perfon  inhabiteth  in  one  parifti,  and  hath  land  I^n^  lyins«a 
in  another  parifti,  which  he  occupicth  himfdf  there;  he "•'^" ^*''*' 
ihall  be  charged  for  this  land,  for  the  reparation  of  the 
church  of  the  parifti  in  which  the  land  lieth  :  becaufe  he 
may  come  there  when  he  will,  and  he  is  to  be  charged  in 
xcfped  of  the  land.     2  RollU  Mr.  289. 

But  a  perfon  cannot  be  charged  in  the  parifti  where  he 
iubabttcth,  for  land  which  he  hath  in  another  parifti,  to 
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the  reparation  of  that  church  where  he  inhabiieth ;  for 
then  he  might  be  twice  charges! :  for  he  auiy  be  charRd 
for  this  io  the  parifli  where  the  land  licth.  a  iUTj  Ar$ 
289. 

And  therefore  the  rate  (halt  be  laid  upon  all  lands  wilk* 
in  the  parilh,  although  the  occupiers  inhabit  in  aoother  pa* 
ri(b.  Which  point  was  firft  fully  fettled  in  Jtgrgfttsit^ 
M.  31  Sc  32  EL  (s  0. 66.)  where  it  was  alio  refolvcd  (pv- 
fuant  to  the  opinion  of  divers  civilians  under  their  baiMb)| 
that  fuch  occupation  of  Und  maketh  the  perfoo  occupfiag 
apariJU§9tr^  and  entitles  him  to  come  to  the  aflcmbliesof 
the  fame  pariQi,  when  they  meet  together  for  fuch  pv- 
pofes  ;  and  it  was  (aid,  that  if  fuch  lands  were  not  liable 
to  be  rated,  a  perfoo  who  inhabiteth  in  ooe  parifli  ^lig^ 
occupy  the  greateft  part  of  the  lands  in  another  ptriih, 
and  fo  churches  might  come  to  ruin.  And  although, fetcn 
years  after  this,  in  the  cafe  of  Paget  and  Crumptm  {Crt. 
EL  J559.)  a  prohibition  was  obtained  upon  a  fumifei 
that  the  perfon  rated  lived  dot  in  the  parifli ;  jret  upoa 
fight  of  this  precedent,  Popham  chief  juftice  changed  kb 
opinion,  and  it  was  refolved  by  him  and  the  whole  oovt, 
that  a  confuitation  fliould  be  granted ;  and  now  (M 
Coke  fsys)  this  is  generally  allowed  and  received  for  kvt 
Gibf.  196. 

T.  I  IV.  fVooiward  and  Maktpiuc:  Woodward  who 
lived  in  the  diocefe  of  Litchfir Id  and  Coventry,  but  oc« 
cupied  lands  in  the  parifli  of  D.  in  the  diocefe  of  Peter* 
borough,  was  in  the  faid  pariih  of  D.  taxed  in  refped  of 
his  land,  as  an  inhabitant,  towards  a  rate  for  new  cafiiog 
of  the  bells;  and  becaufe  he  refufed  to  pay,  was  cited  in- 
to the  court  of  the  biihop  of  Peterborough,  and  libelled 
againft  for  this  matter.  And  by  the  court;  this  b  not 
a  citing  out  of  the  diocefe,  within  the  ftatute  of  the  32  H* 
8*  r.  9.  for  he  is  an  inhabitant  where  he  occupi^  the 
land,  as  well  as  where  he  perfonally  refides :  Secondly, 
that  although  he  doth  not  perfonally  live  in  the  parifli.  yet 
by  having  lands  in  his  hands  he  is  taxable :  and  whereas 
it  was  pretended,  that  the  bells  were  but  ornaments,  it 
was  held,  that  they  were  more  than  mere  ornaments ; 
that  they  were  as  neceflary  as  the  fleeple,  which  is  of  no 
ufc  without  the  bells ;  and  Holt  chief  juflice  faid,  if  he 
be  an  inhabitant  as  to  the  church,  which  is  confefled. 
How  can  he  not  be  an  inhabitant  as  to  the  ornaments  of 
the  church  ?  i  Salk.  164. 
Tenant  to  i>e  6.  Where  fuch  lands  are  in  fai|m  ;  not  the  teflbr^  but 
chari^c.j.andnot  jhc  tenant  fliall  pay.  For  (as  it  was  determined  in  feffre^^ 

the  Icilur.  •/  '*'     -'^ 
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cafe  before  cited)  there  is  an  inbabit;)nt  and  parifhioner 
who  may  be  charged ;  and  the  receipt  of  the  rent  doth 
not  make  the  leflbr  a  pariihtoner.  And  fo  it  was  rcfolved 
in  the  4  /f^«  (4  Mod.  148.)  where  a  libel  was  in  the  fpi- 
ritual  court,  for  not  paying  a  rate ;  and  the  fuggeftion  in 
order  to  a  prohibition  was,  that  the  lands  were  in  the 
occapation  of  his  tenant,  and  himfelf  was  not  a  ^pa- 
riihtoner ;  and  it  was  held  to  be  a  good  fuggeftion,  and 
that  the  tenant  (hould  be  charged,  and  not  the  owner* 
Gib/.  197. 

7*  It  it  faid,  that  the  patron  of  a  church,  as  in  right  \n  wliitcilcdbt 
of  the  founder,  may  prcfcribe,  that  in  refpcift  of  the  found-  *^'!^^*i^ 
ation,  he  and  his  tenants  have  been  freed  from  the  charge  csempteiiy 
of  repairing  the  church.     Deggi^  P.  i.  c,  12. 

8.  The  redory  or  vicarage  which  is  derived  out  of  it,  Reftoryhowiv 
ire  not  chargeable  to  the  repair  of  the  body  of  the  church,  exe»Ftcd, 
fteepie,  pubhcic  chapels,  or  ornaments;  being  at  the  whole 

charge  of  repairing  the  chancel.     Deggtj  P.  i.e.  I2. 

But  an  impropriator  of  a  reSory  or  parfonage,  though 
bound  to  repair  the  chancel,  is  alfo  bound  to  contribute 
to  the  reparations  of  the  church,  in  cafe  he  hath  lands  in 
the  parifh  which  are  hot  parcel  of  the  re£tory.  This  was 
adjudged  by  the  whole  court  in  ferjeant  Davii*s  cafe,  with* 
out  any  queftion  made  of  it.     Gihf»  197. 

9.  The  inhabitants  of  a  precindt  where  is  a  chapel,  though  Infaabitinti  oT  a 
it  is  a  parochial  chapel,  and  though  they  do  repair  that  cha-  ^^*P<iT  ^^ 
pel,  are  neverthelefs  of  common  right  contributory  to  the  •'****'*^ 
repairi  of  the  mother  church.     If  they  have  feats  at  the 

mother  church,  to  go  thither  when  they  pleafe,  or  re* 
ceive  facraments,  or  facramentals,  or  marry,  chriften,  or 
biiry  at  it,  there  can  be  no  pretence  for  a  difcharge. 
Nor  can  any  thing  fupport  that  plea,  but  that  they  have 
time  out  of  mind  been  difcharged  (which  alfo  is  doubted 
whether  it  be  of  itfelf  a  full  difcharge) ;  or  that  in  con- 
lideration  thereof,  they  have  paid  fo  much  to  the  repair 
of  the  churchy  or  the  wall  of  the  churchyard,  or  the  keep, 
log  of  a  bell,  or  the  liice  compofitions  (which  are  clearly  a 
difcharge).     Gihf.  197. 

Dr.  Godolphin  fays,  it  is  contrary  to  common  right, 
that  they  who  have  a  chapel  of  eafe  in  a  village,  (hould 
be  difcharged  of  repairing  the  mother  church  ;  for  it  may 
be  Chat  the  church,  being  built  with  (lone,  may  not  need 
any  reparation  within  the  memory  of  man:  and  yetthat 
doth  not  difcharge  them,  without  fome  fpecial  caufe  of 
difcharge  fhewed.     God.  153. 

10.  The 
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Rtii  of  •  com-       10.    The  hall  of  a  company  being  rated  to'tbe  repaiii 
faof.  of  a  church,  the  fpiritual  court  in  cafe  of  nonpajmac 

may  proceed  againft  the  mafter  and  wardens  of  fuch  oo^ 
pany.  For  the  hall  is  liable  to  pay,  and  they  canooC 
proceed  otherwife  than  by  ciution  ;  which  may  be  czcca- 
ted  upon  an  aggregate  corporation;  and  therefore  cbe 
officers  of  the  corporation  are  to  be  cited ;  and  the  rate 
paid  by  them  is  to  be  allowed  in  their  accounts.  T,  Jmns 
187. 
Stan  in  a  nar-  ii«  If  a  petty  chapman  take  a  (landing,  for  rent  to 
^»  be  paid  by  him,  in  the  wafte  of  the  manor  within  the  mar* 

ket,  for  two  or  three  hours  every  market  day,  to  fell  bn 
commodities,  the  market  being  holden  there  one  day  every 
week,  but  heinhabitech  in  another  parifli ;  he  may  not  be 
rated  to  the  reparation  of  the  church  for  this  fiandiog. 
2  RpIFs  Abr.  289. 
MtoBcr  efiiy-  1 2.  An  Order  and  diredion  fet  down  by  Dr.  King,  Dr, 
ing  tht  ftftfl^  Lewen,  Dr.  Lynfey,  Dr.  Hoane,  Dr.  S weite.  Dr.  Steward, 
and  others,  dolors  of  the  civil  law,  to  the  number  of 
thirteen  in  all,  aflembled  together  in  the  common  dining 
ball  of  dolors  commons  in  London,  touching  a  conrfii 
to  be  obfcrved  by  the  afleflbrs,  in  their  taxations  of  the 
church  and  walls  of  the  churchyard  of  Wrotham  in  Kent ; 
and  to  be  applied  generally,  upon  occalloo  of  like  repara- 
tions, to  all  places  in  England  whatfoever. 

(i)  Every  inhabitant  dwelling  within  the  parifh,  is 
to  be  charged  according  to  his  ability,  whether  in  land  or 
living  witnin  the  fame  parifh,  or  for  his  goods  there;  that 
is  to  fay,  for  the  bed  of  them,  but  not  for  b<th. 

(2)  Every  farmer  dwelling  out  of  the  pariO),  and  hav- 
ing lands  and  living  within  the  faid  pariOi  in  his  own 
occupation,  is  to  be  charged  to  the  value  of  the  fame  lands 
cr  living,  or  elfe  to  the  value  of  the  Aock  thereupon  i 
evtu  tor  the  be(^,  but  not  for  both. 

(3)  Every  farmer  dwelling  out  of  the  parifh,  and  hav- 
ing; lands  and  living  within  the  parifli,  in  the  occupation 
of  any  farmer  or  farmers,  is  not  to  be  charged ;  but  the 
farmer  or  farmers  thereof  are  to  be  charged  in  particularity, 
every  one  according  to  the  value  of  the  land  which  he  oc- 
cupieth,  or  according  to  the  flock  thereupon;  even  for  the 
bell,  but  not  for  both. 

(4)  Every  inhabitant  and  farmer  occupying  arable  land 
within  the  parifli,  and  feedmg  his  cattle  out  of  the  parifli, 
is  to  be  charged  f^r  the  arable  lands  within  the  parifli, 
aUhcugh  his  catilc  be  fed  out  of  the  parifli. 

(5)  Every 


C|)ttrtD*  385 

(5)  Every  farmer  of  any  mill  within  the  parifl)|  is  to 
be  charged  for  that  mill;  and  the  owner  thereof  (if  he  be    ' 
aa  inhabitant)  is  to  be  charged  for  his  hability  in  the  fame 
]pari(h,  befides  the  mill. 

(6)  Every  owner  of  lands,  tenements,  copyholds,  or 
other  hereditaments,  inhabiting  within  the  parifb,  is  to  be 
taxed  according  to  his  wealth  in  regard  of  a  parifliionery 
although  he  occupy  none  of  them  himfelf ;  and  his  farmer 
or  farmers  alfo  are  to  be  taxed  for  occupying  only. 

(7)  The  aflfeflbrs  are  not  to  rax  themfelves,  but  to  leave 
the  taxation  of  them  to  the  refidue  of  the  parifli.  God. 
Afptni,  io>  II. 

13,  The  form  of  the  church  rate  may  be  this :  Form  of  the  a(« 

••  We  the  churchwardens  and  other  parifhioners  of  the  ^«^®**^ 
**  parifli  of  ■  in  the  county  of  ■  and  diocefe 

c(  of  ■  whofc   names  are  hereunto  fubfcribed,  do 

**  hereby  this  ■  day  of  ■  in  the  year  ■  at 

'<  our  veftry  meeting  for  that  purpofe  ailembledy  rate  and 
**  tax  all  and  every  the  inhabitants  and  parifliioners  of 
'*  the  parifli  aforefaid,  here  under  mentioned,  for  and 
^*  towards  the  repairs  of  the  church  of  the  faid  parifli  for 
^*  this  prefent  year,  the  feveral  fums  following :  viz. 

1.    s.   d. 

A.  B.  ■  120 

C  D.  —  030 

E.  F.        •        o    z    6 

And  To  on. 

^•p\  Churchwardens. 


Parifliioners. 


14.  And  if  any  perfon  find  himfelf  aggrieved  at  the  in*  App^i  afainft 
equality  of  any  fuch  aflcflment,  his  appeal  is  to  the  ec- ****  ■^'^^^"^* 
cleiiaftical  judge,  who  is  to  fee  right  done.     Digge^  P.\. 

c.  It. 

15.  And  if  any  of  the  parifliioners  refufe  to  pay  their  l'«^'n«the*Ci 

rates,  being  demanded  by  the  churchwardens,  they  are  to  ^^^^^^^' 
be  fued  for,  and  to  be  recovered  in  the  ecclefiaflical  courts, 
and  not  dfewhere.     Dtgge^  P.  i.  f.  12. 

For  the  cognizance  of  rates  made  for  the  reparation  of 
churches  and  churchyards,  belongs  to  the  fpiritual  court. 

Vol.  I.      .  Cc  This 
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This  Is  in  confequence  of  the  foregoing  ffatute  of  the  1 1 
Ed,  f .  concerning  repairs  as  of  fpiritual  cognizance;  ioaU 
much  2%  the  right  oif  judging  c.f  rates,  and  the  inforcing 
of  (hem,  is  of  abfol'jte  necelHty  to  render  the  ftatute  cf« 
ifeftual.     Gibf,  195.  [a) 

Purfuant  to  this  genera!  do^^rine,  prohibitions  hare  on 
many  occafions  been  denied,  or  confultations  granted,  by 
the  temporal  courts.     As  i^i  the  cafe  of  Pagit  aid  Crump- 
irn  [Cro,  EL  659) ;  where   it  was   moved,  that   they  of 
the  fpiritudi  court  would  try  the  quantity  of  the  land  (the 
tax  h\:\{\z  according  to  the  rate  of  their  land,  and  the  per- 
fon  pretending  that  he  was  taxed  for  more  land  than  be 
really  had}  and  it  was  alleged,  that  this  was  always  tri- 
able at  the  common  law  ;  the  refolution  of  the  court  was, 
that  ths  principal  being  fuable  in  the  fpiritual  court,  the 
circumftanccs   concerning    it   are   inquirable  and   triable 
there   alfo:    and   a  confultation   was  awarded.     So  alfo 
where  it  uas  fuggeftcd  in  order  to  a  prohibition,  chat  the 
lands  were  ovcr-rate'J  ;  and  that  the  cuftom  of  the  parilh 
was,  not  to  be  rateJ  according  to  lands  and  houfes,  but 
according  to  (hecp  wjIiCs  :  the  court  declared,  as  to  the 
fird  fun^edion,  that  it  was  not  material ;  becanfe  rates 
bcinLi  to  be  proportioned  to  the  value  of  the  land,  the  va- 
luing of  the  land   n^uil  properly  belong  to  the  fpiritual 
court :  an:!  ns  fo  the  fecond,  it  was  faid  by  Haughton 
(hut  not  fiiialiy  relulvcd  by  the  court)   that  of  common 
Tijihc,  she  lir.ufc  and   ail   the  lands  are  chargeable  to  the 
rep.'' ration  ot  the  cliurch  ;  and  that  cuftoms,  in  prejudice 
of  fuch    reparations,  are    void ;  as   at  another   time,  the 
•J!ich.)r^t!  bv  cjuoni  of  900  acres  of  wood,  from  payment 
of  chjr.h  1  jtcs,  was  declared  to  be  a  cuftom  againft  law. 
A;]:ain,  in   the  cafe  of  Lcngmore  and  Churchyard  {Laul'f 
117.},  wl.rre  the  fuggcftion  was,  that  by  cuftom  the  rate 
eight  to  I'c  in  proportion  to  the  king's  tax,  and  that  the 
party   vva^   rated   above   that  proportion ;  Bulftrode  faid, 
this  wn-i  a  fjiritual  matter,  apd  ounht  to  be  tried  in  the 
tfTiti:a!  cnui:,  un-cfs  it  appeared*  that  fome  proof  which 
'vj^h:   to  be  :;.llo\vcd   by  the  ru'cs  of  the  common  law, 
h.jj  bcvMi  cfiVr^'J  there  and  difalJowcd;  and  in  the  event. 


(.:]  f  R:.\  i.i,  y^j^'-.,\'  iV.I*.  And  lately  ihe  coi:rt  of  K.  D. 
r^  't  1  tj  .,:.•.. :  .".  r-r.'-.jr.n^us  to  churchwardens  to  make  a 
c.i.icA  i.  '.-,  •:  i".-;:/  a  iu'J'^rt  of  ccclefiaflical  jurifdiwlicn. 
J:x  v.    V-    C. •':-■...    .V*7/    r/  St.    Fi::r's,    Ti\t/:rJ ;    5  r. 


P.:-     'f 
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eonruhation  was  awarded  by  the  whole  court  So  ( Popb. 
197.)  where  it  was  alleged  that  the  rate  was  impofed 
needlefsiy  (viz.  for  cafting  new  bells,  where  there  were 
four,  before)  a  prohibition  was  denied.  In  like  manner 
(l  Ventr,  308.)  where  a  prohibition  was  prayed,  upon  a 
furmife  that  the  tax  was  impofed'  upon  one  part  of  the 
pari(b,  omitting  the  reft ;  the  court  doubted,  in  regard  it 
was  not  alleged,  that  they  had  offered  that  plea  in  ths 
ccclefiaftical  couft ;  becaufe  reparation  of  churches  is  pro- 
per for  their  cognizance.  And  though  a  prohibition  was 
granted,  that  the  others  might  demur,  if  they  thought  fit, 
jtt  it  was  afterwards  countermanded  :  for  this  may  be 
properly  pleaded  in  the  fpiritual  court,  and  if  not  allowed, 
is  caufe  of  appeal.     Gihf.  195, 

So  if  a  fuit  is  inftituted  in  the  ecclefiaftical  court  for  a 
church  rate,  and  a  cuftom  pleaded  of  a  certain  fum,  or 
of  fomething  done,  in  lieu  of  the  rate,  and  that  plea  is 
admitted,  they  may  proceed  to  try  that  cuflom  in  the 
fame  manner  as  a  modus  ;  but  if  the  cuftom  is  denied,  it 
will  be  a  proper  ground  for  a  prohibition  (by  the  lord 
chaocellor  Hardwicki)  for  defedl  of  trial  in  the  ccdefi- 
aftical  court,  for  the  trying  of  the  cuftom  is  the  province 
of  the  common  law*     i  JtJtyns^  289. 

So  if  the  bounds  of  the  pariih  come  in  difpute  in  the 
tcclcfiaftical  court,  that  is,  if  the  party  aflefled  aver  that 
the  land  for  which  he  is  adefltd  lies  in  another  pari(h,  and 
not  in  the  parifli  where  it  is  aflefled ;  if  the  party  be  con- 
tentious, he  may  have  a  prohibition,  and  try  it  at  common 
law.    Deggff  P.  I.e.  12. 

-  And  by  the  17  Geo,  a*  c.  37.  Where  there  fhall  be  any 
dtfpute,  in  what  pariOi  or  place,  improved  waftes,  and 
drained  and  improved  marih  lands  lie,  and  ou?ht  to  be  rated ; 
the  occupiers  of  fuch  lands,  or  houfes  built  thereon,  tithes 
vifing  therefrom,  mines  therein,  and  fateable  underwood?, 
i|iall  be  rated  to  this  and  all  other  pariih  rates,  within  fuch 
paiifh  and  place  as  lies  nearcfl;  to  fuch  lands :  and  if  on 
application  to  the  officers  of  fuch  pariOi  or  place  to  have 
them  rated  as  aforefaid,  any  difpute  (hall  arife,  the  juflices 
of  the  peace  at  the  next  feflions  after  fuch  application 
imde,  and  after  notice  given  to  the  officers  of  the  feveral 
pari(hes  and  places  adjoining  to  fuch  lands,  and  to  all  others 
Ijllerefted  therein,  may  hear  and  determine  the  fame  on  the 
appeal  of  any  perfon  interefted,  and  may  caufc  the  fame 
10  be  ecifially  aflefled  ;  whofc  determination  therein  fhall  he 
fiaak    But  this  Ihali  not  determine  the  boundaries  of  any 
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parifli  or  place,  other  than  for  the  purpolis  of  riling  foch 
lands  to  the  parochial  rates  as  aforefaid* 

And  the  church  rate  charged  upon  quaigrs^  is  recoter* 
able  before  the  juftices  of  the  peace,  in  like  manner  as  arc 
their  tithes. 

If  the  churchwardens  defer  to  make  or  colled  iheir 
rate,  until  they  are  out  of  their  office ;  they  are  deprifcd 
of  all  legal  authority  of  doing  either:  but  they  may  pr^ 
fent  the  perfons  in  arrear,  at  the  Eafter  vifitation  wbco 
they  go  out  of  their  office  ;  and  the  judge  will  caufe  juftics 
to  be  done  therein.  Or  their  fucceUbrs  may  profecute  for 
the  fame,    i  Bac.  Jir.  376.    (See  Tit.  C^Urc^todUllcnif) 


Attt^  in  the 
chiitrh  or 
cbjrcn^ard. 


X.  Churches  not  to  he  ft  of  ami. 

I.  By  the  50  Ed.  3.  c.  5.  Bteanfe  that  complaint  itmdi 
to  cur  lord  thi  king^  by  tbi  clergy  of  his  realm^  iboi  4Uvir$  ftr* 
fons  of  holy  churchy  whilji  thiy  attend  to  diving fgrvia  im  clmrcbtt% 
churchyards  J  and  other  places  dedicated  to  God^  hi  fymdrj  timet 
taken  and  amfted  hy  authority  royal^  and  commandmgsU  ofothff 
temporal  lords^  in  offence  of  God  and  of  the  lihirtia  of  holy 
churchy  and  alfo  in  dijlurbance  of  divine  fervias  aforefeud:  the 
fame  our  lord  the  king  will  and  granteih  and  difiideth  ufm 
grievous  forfeiture^  ti^at  none  do  the  fame  frcm  henceforth  i  /§ 
thai  colluficn  or  feigned  caufe  be  not  found  in  any  of  thi  f aid  par* 
J  cm  of  holy  church  in  this  behalf 

And  by  the  i  R.  2.  c.  15.  Becaufe  that  prelates  dteom* 
plain  themf elves ^  that  as  well  beneficed  people  of  My  churchy  cs 
oihcr^  be  arrefltd  and  drawn  out  as  well  of  cathedral  churches 
as  of  other  churches  and  their  churchyards^  and  fomitimis 
whiljl  ti)ey  be  intended  to  divine  fet  vices  ;  and  fo  arrefied  and 
drawn  outy  he  bound  and  brought  to  prifon^  againfl  the  lihtrty 
of  hsly  church  :  it  is  ordained^  that  ifa^y  mini/1  er  of  thi  king^ 
cr  01  her  J  do  arrejl  any  perfon  of  holy  church  by  fu*.h  manmr^ 
and  thereof  be  duly  convi£i  :  he  jJ?all  have  imprtfonment^  and 
then  be  )  anfomed  at  the  kings  will^  and  make  gr  a  to  the  parties 
fo  arrtfted.  Provided  always^  that  the  faid  people  of  holy 
church  Jhall  net  hold  them  within  the  churdns  or  Jan^uariis^ 
by  fraud  or  ccllufjon  in  any  manner, 

IVhiifi  they  attend  to  divine  fef  vice]  And  that  as  well  en 
the  week  days,  as  on  fundays  and  holidays,  jyatf  c.  34. 

yfrrejhd]  And  IF  any  arreil  be  niade  contrary  to  tbefe 
flatutes,  and  the  pcifon  arrcding  doth  prefenily  difcharge 
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die  perfen  arrefted;  upon  pretence  of  ignorance,  or  the 
like  ;  yet  this  will  not  excufe  the  contempt  in  making  the 
arreft.     Watf.  c.  34.  {a) 

By  autb$rity  rtyal]  That  is,  in  civil  cafes  onl3f,  betirixt 
fiarty  and  party ;  but  not  in  cafes  criminal :  and  there- 
fore a  perfon  may  be  apprehended  going  to  or  returning 
from  divine  fervice,  by  a  warrant  fropn  a  juftice  of  the 
peace ;  it  being  for  breach  of  the  peace,  and  for  the  king : 
and  fo  in  like  cafes,     ff^at/.  c,  34.  {b) 

Liberiiii  $f  holy  church^  This  was  the  common  law  of 
the  church  before;  of  which  thefe  ftatutes  are  only  an 
affirmance.     izCo^  I  CO. 

Upon  gritvou$  forfeitun^  And  he  that  doth  offend  againft 
the  aforefaid  ftatutes,  may  not  only  be  fined  in  the  tem* 
poral  court ;  but  may  be  excommunicated  by  the  ecclefi- 
afiical  judge  for  fo  doing,  and  condemned  in  cofis;     IVatf. 

€,  34. 

Neverthelefs,  after  all,  notwithftanding  that  the  perfon 
arrefiing  is  liable  to  be  punifhed  for  fo  doing,  yet  the  ar- 
veil  (if  not  on  a  funday)  is  good  in  law ;  fo  that  if  a  ref* 
cous  be  made,  and  thereby  any  perfon  (hall  be  killed,  the 
killing  is  murder.     Watf.  c»  34.  (r) 

2.  By  the  13  Ed.  !•  ft.  2.  c.  6.     Tht  king  commandetb^  Fain  ana  mar- 
thatfrtm  hnuifhrtb  neithtr fairs  nor  markits  be  kept  in  cburclh-  ^^* 
yards^  for  tbi  honour  oftho  church. 

Othobon.  None  Jhall  bold  a  mar  kit  of  any  things  lobe 
yitf,  ntr  pnfumi  to  exercift  any  troffek  in  churches,     /ython* 

'37- 
Nor  in  churchyards.     lb. 

3.  Lanston.    Caufes  of  blood  Jball  not  bo  board  in  the  Tcniponl 
€hur€h  or  cburiiyard.     Lind.  270.  cwttu 

Can.  88.  The  churcbtvardons  or  qneftmon  and  iboir  ajff!/l* 
mtis  Jball  fyffir  no  temporal  courts,  lefts,  or  lay  juries^  to  bo 
isft  in  the  churchy  chapel,  or  churchyard. 

4*  Can.  88.    The  churchwardens  or  queftmen,  and  their  ?Up, 
e^fifiants,  jball  fuffer  no  plays  to  be  kept  in  the  chnrch  chapel  or 
Hnarebyard(d). 

The  afiing  of  plays  in  churches  feemetb  to  have  been 
fire^uent  in  thi^  and  other  nations,  during  the  times  of 
popery ;  u  appears  from  the  decncal  epifiie  againft  them. 


{^m)  Cro*  Car.  602. 
(*)  Cro.Jac.  '\z\. 
M  See  MrTl'0  IDa?,  6.    2  Keh.  777 .'•2  Bulf.  jt. 

i/)  See  C^tct^lsaiDena,  8. 

C  c  3  At 


390  C{)ttrc|)* 


At  the  reformation,  and  for  fome  time  after,  tbofe  plafs 
and  interludes  were  very  common}  and,  being  reprefeo- 
taiions  of  the  corruptions  of  the  monkt,  and  the  popiCb 
clergy,  were  very  acceptable  to  the  people.     In  the  tine 
of  archbiOiop  Grindal,  there  were  an  idle  fort  of  peopk, 
who  fct  up  bills  daily,  but  efpecially  on  holy  days,  invit- 
ing to  their  plays ;  by  whofe  impure  mouths  God's  moii 
was  profaned  and  turned  into  fcoffi ;  and  the  archbifliop 
moved  fecretary  Cecil  for  a  proclamation  to  fupprefs  them^ 
And  it  appears  by  this  canon,  that  this  profane  ufage  was 
not  then  quite  driven  out  of  the  churches  and  church- 
yards.    Gibj\  191. 
FcAftiogi.  5*  Can.  8S.    TU  eturthvardiat  dr  quffimnn,  ami  tUit 

fiJfiftanUy  Jballj'vjfer  noficjhy  banquets^  Jupptrs^  cburcb  mUu 
dtinkings^  or  any  cibir  pro/am  vfagi  U  bi  tept  in  the  cimrd 
chaptl  or  churchyard* 

Thefe  five  prohibitions  do  all  refer  to  the   wake,  or 
feaft  of  the  dedication  of  churches;   the  obfefvation  of 
Hkhich,  among  chriftians,   was  very  ancient,  and  is  parti- 
cularly injoined  by  the  canon  law.    And  in  the  laws  of 
Edward  the  confeflor.  Of  tbt  times  and  days  of  thi  kiagi 
poact^  one  time  is*  in  .the  paiiOies  of  thofe  churches  where 
the  proper  feftival  of  the  faint  is  celebrated.     But  the 
obfprvaiion  of  them,  however  pioufly  intended,  grew  by 
degrees  into  great  exceflcs  of  eating  and  drinking*   and 
other  irregularities ;  uhicl),   by  the  way,  were  at  hrft  in 
fomc  fort  indulged  to  (he  Ln2:li(h  by  GrekTory  the  great,  at 
this  fe-iil  of  the  dedic-tirn,  in  lieu  of  their  ficrifices  while 
they  were  heathens,  viz.  th^t  ihey  might   fet  up  booths 
re  and  ihe  church,    and  theie  feaft  and  entertain  them- 
felves  :  Hut  the  entc:tairments  being  forbidden  (as  was 
before  obiervcd)  the  folemnity  Itfelf,  though  revived  by  the 
book  of  fporls,    bath  been  lince  in  great  rneafurc  dii'ufed  \ 
and  together  with  it,   the   diibrdeis  by  this  canon  here 
prohibited.     Giff  191. 
Mi^rrt.  0.  Can.  88.     ^he  cku^cbv;ardins  cr  quffmtn^  and  thnr 

aj'jh>:t!^  jhali  fhffer  ro  r,u/hr  io  be  L'tt^  in  the  churi^b  ebapel 
or  ciurihy  ird, 
B-rAliag.  y.  Iftay  perfoH /h&llj  byxosrds  orjy^  quarrel  chide  or  brawl 

I  If  uH\  c*}urcb  or  ckurikyGrd\  it  jlaU  ht  Uuofui  unt9  the  ordi- 
nary ../  ihe  pL.ce^  ZL'.'sre  the  j\.r,it  :^-'^-:<'  /Vu.V  h:  u:ri,  crri 
frr.cd  ty  Hlo  Iciifu}  uit'.fffSnt  :c  :i'ffrjr.ryrfrf':r:jyc/''- 
fn.i'  r  i  if  hi  he  a  .■.:•,;.';.;?:,  j  en  the  cntTunce  if  t'O  cLunr  ; 
i-";<,  .7  /..'  L'  a  fiVrr,  frcT*  the  mir.iljrai::*:  cf  Lsi  ^^ce^  t'^r  j; 
iiK^  time  «j  t'.e  laid  or:,ir.aiy  jhsL  limk  ir.ft:  cusr^i}:r  ia  :.-:i 
/'u..,:.      5  C<  ^  LJ,  6.   c.  4.   i.  I. 
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Tefufpind  rvtry  per/on  Jo  offending^  H.  1 5  Ja.  Large  and 
jtluttm  A  prohibition  was  prayed  upon  this  ftatute,  be- 
caufe  that  cofts  were  given  in  the  fpiritual  court:  but  it 
was  denied  by  the  court ;  the  cofts  being  there  for  the  ex- 
pences  of  the  futt:  otherwifc,  if  it  had  been  for  damages. 
Cro.  Ja.  462. 

8.    Jf  any  perfon  fljall  fmite  or  lay  any  violent  hands  »p^«  Striking 
another^  in  any  church  or  churchyard  \  then  ipfi  faSio  every 
perjon  fo  off  ending  fiall  be  deemed  excommunicate^  and  be  ex* 
eluded  from  thefellowjhip  and  company  of  Cbrijl's  congregation^ 
5  &  6  Ed.  6.  c.  4.  f.  2. 

Shall  f mi ti  or  lay  any  violent  hands']  If  one  be  aflault^d  in 
'  the  church,  or  within  a  churchyard  ;  he  may  not  beat  the 
other,  or  draw  a  weapon  there,  although  the  other  aflaulted 
him,  and  it  be  therefore  in  his  own  defence:  for  it  is  a 
fan£liiied  place,  and  he  may  be  puniflied  for  that  by  this 
flatute.  And  it  is  the  fame  in  any  of  the  king*s  courts,  or 
within  view  of  the  courts  of  iuftice;  becaufe  a  force  in 
that  cafe  is  not  juftifiable,  though  in  a  man's  own  defence. 
Cro.Ja,  367.     1  Hauf.  139. 

•  A/»  1  yfn.  Wenmouth  and  Collins,  It  was  moved  to  have 
a  prohibition  granted  to  the  ecciefiaftic^il  court,  to  fiay  a 
fuit  there  againft  Wenmouth,  for  brawling  in  the  belfrey, 
and  firiking  a  man  there,  upon  fuggeflion  of  this  ftatute, 
and  alleging  that  all  ftatutes  are  conftruable  by  the  com- 
mon law,  and  that  Wenmouth  came  there  as  mayor  to 
fupprefs  a  riot:  But  the  court  (Holt  chief  juftice' being 
aibfent)  denied  a  prohibition,  becaufe  this  ofFence  was  cog- 
nizable in  theecclefiadical  court  before  this  ftatute,  ratione 
loci ;  and  the  (tatute,  though  it  provides  a  penalty,  doth 
not  alter  the  jurifdid^ion.     L.  Raym,  850. 

Lay  any  violent  hand.]  But  it  hath  been  hoiden,  that 
churchwardens,  or  perhaps  private  prrfons,'who  whip 
boys  for  playing  in  the  church,  or  pull  ofFthe  hats  of  thofe 
.who  obflinarely  refufe  to  rake  them  ofF  themfclves,  or 
gently  lay  their  hands  on  thofe  who  diflurb  the  perforth^ 
ance  of  any  part  of  divine  fervice,  and  turn  them  out  of 
the  church,  are  not  within  the  meaning  of  this  ftatute. 
I  Haw.  130. 

In  any  cburch  or  churchyard]   J?.   33  £/.     In  Dethici's 
cafe,  who   (truck   another    in  St.    PauPs   churchyard   in 
London ;  the  court  were  clearly  of  opinion,  that  cathe- 
drals as  well  as  other  churches  are  within  the  meaning  of 
■tbfs  ftatute.     Cro.  El.  224.      f  Leon,  248; 

Ipfofa6fo]  But  notwithftandfng  that  the  words  of  the 

(latute  be  fo  exprefled,  that  he  who  fmitc9  anoth^  fliall 
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sp(b  hSto  be  deeaned  excommunicate,  yet  there  ought  to 
be  a  precedent  conviction  at  law,  which  muft  be  trapf* 
raitted  to  the  ordinary,  oc  cLe  the  excommunication  muft 
be  declared  in  the  fpi ritual  court  upon  a  proper  proof  of 
the  oflFence  there;  for  it  is  implied  in  every  penal  law, 
that  no  one  (hall  incur  the  penalty  thereof,  till  be  be 
found  guilty  upon  a  lawful  trial :  alfo  it  muft  be  intended 
in  the  conftruAioo  of  this  ftatute,  that  the  excommuni« 
cation  ought  to  appear  judicially,  becaufe  otberwife  theic 
could  t>e  no  abfolu:ion.     i  Haw»  139. 

In  the  cafe  of  IFiifin  and  Greaves^  H.  30  G*  2.  A  pro- 
hibition was  moved  for  on  this  claufe,  and  the  fuggefiioo 
was,  that  there  ought  to  have  been  a  previous  conviQioa 
at  law.  But  by  the  court.  That  is  not  necefiiry  upon 
this  daufe.  It  is  ftill  indeed  an  offence  at  common  iaW| 
and  a  man  may  be  inc^ifled  for  it}  but  befides  this,  be 
may  be  ip/o  faiU  excpmmunicated  by  the  ordinary.  If 
there  is  a  conviction  at  law,  the  ordinary  may  ufe  it  as  a 
proof  of  the  fadi ;  but  he  may  proceed  wicKout  any  futfb 
previous  convitSticn.  And  the  proceedings  of  the  two 
courts  being  diverfo  intuitu^  it  is  no  objefiion  to  fay,  that 
a  man  will  at  this  rate  be  t^ice  puniflied  for  the  fame  of- 
fence. And  this  is  common  in  many  cafes:  for  the  tcm* 
poral  courts  proceed  to  punifl)  j  the  ecclefiaftical  to  amend* 
Burrow-,  ManipAd-t  240. 

But  there  mud  be  a  fcntence  declaratory  at  leaft  in  the 
fpiritual  court :  otherwife  the  excommunication  could  not 
have  efledl ;  for  no  exccmmunicato  capiindi  could  iflue, 
vithc  ut  ^  ftgt.JicQvit  from  the  fpiritual  judge  ;  and  no  fig" 
n'tfica'bit  could  iilue  but  upon  fome  proceedings  befoic 
the  faia  judt^e;  r.cr  otherwife  could  the  paity  ever  be  ab* 
folved.  BAjcn  and  Chafman^  //•  9  G.  2.  Ccfi  Hardziicke^ 
190  (tf). 
log  a  wei-  ^,  JJ"  ^r.y  per  fin  flail  malidoujjyjifike  any  perfon  with  any 
weapon^  in  arty  church  or  cl.  urchyara  ;  cr  fljall  draw  any  rvea- 
pon  in  any  church  or  church)  arjy  to  the  intent  tojhike  another 
with  the  famt  weap'.n',  h(  Ji.al\  en  convi^ion  by  Vtrai^  cf 
twelve  mett^  §r  by  his  cwn  confejlony  or  by  two  lawful  wstrejfes^ 
at  t^e  fijfizfs  or  fijions^  be  adjudged  to  have  one  of  his  ears 
iut  cff\  and  if  ie  have  no  ears,  be  (hall  be  burned  in  the  cheek 


{a)  And  a  pica  of  exccmmunicaticn  in  the  plaintilT  'f/ofa&q^ 
bectufe  he  bad  fmitten,  icQ,  withoui  fh^wiog  an  excommuni- 
cation  by  the  ordioary,  or  under  bi&  fcal^  was  rolcd  to  be  ii}. 
Cro^  SliK,  2^19. 
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tvttb  a  hot  IroMj  having  the  letter  F^  uhertly  hi  may  be 
kmun  and  taken  for  a  jray-maker  and  fighter ;  and  be  fides  ^  hi 
Jhall  be  and  ftand  ipfo  fa£to  excommunicated  as  is  afore/aid. 
5  &  6  Ed.  6.  c.  4.  f.  3. 

Ata/iciou/1)']  It  is  not  enough  to  fay  in  the  indiAment, 
that  htjiru^ii  but  it  mud  be  alfo  that  he  did  it  maiicioufiy. 
Noy,  171. 

Or /ball  draw  any  weapsn]  If  a  man  take  up  a  done  in 
the  churchyard,  and  offers  to  throw  it  at  another ;  or 
having  a  hatchet  or  ax  in  his  hand,  offers  to  ftrike  another 
therewith ;  this  is  not  an  offence  within  thefe  words :  for 
thefe  are  not  fuch  weapons  as  may  properly  be  faid  to  be 
drenvn^  as  a  fword  or  dagger.     Watf,  c,  34. 

7o  the  intent  toftrike  another^  E.  33  Eliz.  PenbaUo*$  cafe. 
He  was  indid^ed  upon  this  ftatute,  for  drawing  his  dagger 
in  tie  church  of  B,  again/i  J,  S.  and  it  was  not  faid  to  the 
intent  tojlrike  him ;  and  for, this  caufe  the  indidment  was 
adjudged  void^  Cro,  Eliz.  231. 

In  the  year  1415,  which  was  before  this  ftatut^,  the 
wives  of  krd  Strange  and  Sir  John  Trujfelj  contending  for 
precedency  of  place  in  the  church  of  St.  Dunftan  in  the 
caft  in  London,  their  hulbands  thereupon,  with  all  their 
retinue,  engaged  in  the  quarrel,  and  within  the  body  of 
tbe  church  fome  were  killed  and  many  wounded*  For 
which  profane  riot,  feveral  of  the  delinquents  were  com- 
mitted, and  the  church  fufpended  from  the  celebration  of 
9ny  divine  office,  fiy  procefs  In  the  court  chriftian,  the 
lord  Strange  and  his  lady  were  adjudged  to  be  the  criminal 
parties,  and  had  this  folemn  penance  impofed  upon  them 
by  that  exemplary  prelate  ^irchbifhop  Chicheley  :  the  lord 
Strange  walked  bare  beaded  with  a  wax  taper  lighted  in 
his  hand,  and  his  lady  barefooted,  from  the  church  of  St. 
Paul  to  that  of  St.  Punllan ;  which  being  rehallowed,  the 
lady  with  her  own  hands  filled  all  the  church  veffels  with 
water,  and  offered  to  the  altar  an  ornament  of  the  value 
of  lol.  and  the  lord  a  piece  of  filver  to  the  value  of  51. 
iSuflv.  Par.  Ant.  560. 

By  ftatute  27  Gee.  3.  cop.  44.  No  fuit  (hall  be  brought 
JO  any  ecclcfiaftical  court  for  (Iriking  or  brawling  in  any 
church  or  churchyard  after  the  expiration  of  eight  calendar 
months,  froip  (be  tin^e  when  fuch  offence  (hall  have  been 
committed. 

10.  If  a  man  do  break  and  enter  a  church  in  the  night.  Robbing  of 
•f  intent  to  ileal ;  this  is  burglary  ;  for  the  church  is  the  ^>vcbci« 
fnaafioa  boufc  of  Almighty  Q^»    3  Inftt  64. 

And 


394  C!)utel;* 

And  here,  note  a  diverfity  between  a  fpiritual  man  of 
the  church  confecrated  to  the  fervice  of  God,  and  goods 
dedicated  to  divine  fervice,  or  merely  ecclefiaftical  t  for 
laying  of  violent  hands  upon  a  perfon  in  holy  orders,  the 
ccclefuftical  court  hath  conufance;  but  for  the  violent 
taking  away,  or  confuming  of  the  ornaments  of  tbe 
church,  .or  goods  dedicated  to  divine  fervice,  that  court 
(lord  C9^e  fays)  hath  no  conufance,  for  that  it  is  not  given 
to  them  s  as  for  taking  away  of  the  bible,  the  book  of 
common  prayer,  the  chalice,  and  the  like ;  or  for  the  taking 
away  of  an  image  out  of  the  church ;  but  remedy  muft  be 
taken  for  thefe  at  the  common  law.     2  In/L  492. 

But  Dr.  IVatfon  fays,  a  libel  may  be  alio  in  the  fpiritual 
court  againft  the  offender,  pro  falute  animx  ct  reforma- 
tjone  morum  \  although  not  to  recover  damages,  ll'gtj, 
r.  39. 

But  this  muft  be  underftood  where  the  ofFence  doth  not 
amount  to  felony ;  for  in  that  cafe,  the  fpiritual  court 
hath  no  jurifdidtion.     Exam,  oftbifcbeme  oj^b.  pcwir^  90. 

In  the  lent  aflizes  holden  at  Leicefter,  ii  &  12  J* 
the  cafe  was,  one  fFilliam  Haines  bad  digged  up  the  feveral 
graves  of  three  men  and  one  woman  in  the  night,  and 
bad  taken  their  winding  (heets  from  their  bodies,  and 
buried  them  again  ;  and  it  was  refoKed  by  tbe  juftices  at 
ferjeants  inn  in  fleet  (Ircet,  that  the  property  of  the  fh:et? 
remained  the  owner's,  that  is,  in  him  who  had  property 
therein,  ^hcn  the  dead  body  was  wrapped  up  therewith, 
for  the  dead  body  is  not  capable  of  it ;  and  that  the  taking 
thereof  was  felony.  12  Co.  113.  [a) 
Sahftuifv.  u.  Anciently  the  church  and  churchyard  was  a  fanc- 

tuary,  and  the  foundation  of  aljuration  ;  for  whoever  was 
not  capable  of  this  fan£luary,  could  not  have  the  benefit 
of  abjuration  :  and  therefore  he  that  committed  facrilege, 
becaul'e  he  could  not  have  the  privilege  of  fan£luary,  could 
not  abjure.  This  abjuration  was,  when  a  perfon  had 
committed  felony,  and  for  fafeguard  of  his  life  had  fled  to 
the  nin£luary  of  a  church  or  churchyard,  and  there  before 
the  coroner  of  that  place  within  forty  da\s  had  confefTed 
the  felony,  and  took  an  oath  for  his  perpetual  banifhrnent 
out  of  the  realm  into  a  foreign  country,  chufing  rather  to 
lofe  his  country  than  his  life:  but  the  foreign  countrv 
into  which  he  was  to  be  exiled,  might  not  be  amongft 
infidels.     3  InjL  115. 


{a)  See  H^urfal,  ix. 

But 
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But  by  the  a£t  of  the  21  7^.  <•  28.  /  7.   it  is  enaAed^ 

that  n9  JanGuarif^  or  priviUge  $f  fanGuar\\  Jhall  be  admitted 
§r  allmoid  in  any  eafi.  By  which  zBt^  fuch  abjuration  at 
was  at  the  common  law,  founded  (as  hath  been  faid)  upoa 
the  privilege  of  fanAuary,  is  wholly  taken  a^ay:  but 
the  abjuration  by  force  of  the  flatutet  of  the  35  EL  t*  u 
wdA  35  BL,  c.  2.  in  the  cafe  of  ranfants,  remaineth  ftili ; 
becaufe  fuch  abjuration  hath  no  dependency  upon  any 
(anduary.     3  Inft.  115,  11 6. 

And  the  law  was  fo  favourable  for  the  prefervation  of 
fanfiuary,  that  if  the  felon  had  been  in  prifon  for  the  fe- 
lony, and  before  attainder  or  convi£lioQ  had  efcaped  and 
taken  fanfiuary  in  the  church  or  churchyard,  and  the 
gaolers  or  others  bad  purfued  him,  and  brought  him  back 
again  to  prifon;  upon  bis  arraignment  he  might  have 
pleaded  the  fame,  and  (hould  h^ve  b^en  reflored  again  to 
tbp  faofftuary.     3  Injl.  217. 


The  right  to  a  church- way  may  be  claimed  and  main* 

faihed  by  libel  in  the  fpiritual  court.     This  is  fuppofed 

*io  the  feveral  reports  upon  this  bead,  by  the  mention  of 

particular  circumllances,  without  which  prohibitions  would 

pot  have  laid.     JyL  Par*  438.     Gibf.  293. 

A  churcb-way  may  commonly  be  claimed,  as  a  private 

way  :  and  upon  fuggeftion  that  it  is  a  highway,  «  prohU 

'bition  will  be  granted;  fo  if  the  fugeeftion  prove  true, 

the  right  is  triable  at  common  law.     Gibf  293.     2  Rdi's 

4kr.  287.     JyU  Par.  438.  {a) 

PrefcriptUn 


{a)  A  way  to  a  parifh  church,  or  to  the  common  fields  oft 
town,  or  to  a  village,  which  terminates  there,  may  be  called 
t  private  way,  becaufe  it  belongs  not  to  all  the  king's  fub- 
jf&s,  but  to  the  particular  iohabitams  of  fuch  parilb^  houfe» 
or  village,  each  of  which,  as  it  feems,  may  have  an  adioa 
for  nufance  therein  ^  whereas  nufances  in  highways  are  pa«- 
llilbable  by  indidimenc,  and  are  not  adlionable  unlefs  they 
Caiife  a  fpccial  damage  to  fome  particular  perfon.  3  Bac.  Ab. 
54.  Yec  an  indtftmcnt  for  topping  communem,viavi  ptdefirem 
^ecelefiam  de  Whithj  was  held  good,  for  it  was  taken  to  be  a 
ioQWway  common  tp  ^^11,  and  not  ^merely  to  thie  pariihioners, 
•od  that  .the  church  was  only  the  itrminus  ad  quern.  1  Fentrm 
ap8.  cited  in  z  Rajm,  I'l/^.     If  a  way  leading  to  a  church 

be 
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bv  pcefciiption;  a 


Cizrz^z  ac  wxsc2.    See  Cdild-fairtg* 


€l)arcl)  of  ^nglanD. 

I. 'T'HE  todt£i±al  iwst  of  Eag!and,  as  it  ftandech 
^  21  cris  car«  b  divided  into  two  provioces  or 
arcbt-fhorr;  CCS,  of  Cirtr-rarr  a  ad  York.  The  arcb- 
b  ic:  -:'  Cir:?:"r jrr  •$  ::  -i  jTrtroroIlran  and  primate 
cf  ail  tcz'ir.^,  i2d  ihr  arcrriisp  c:'  Ycrk  primaie  of 
tn^lir:.  £ici  «rc2r;io3  ha:b  within  his  province 
bih:p«  c;  reveril  cioc; '».  Tfee  arcbbilhop  of  Canterbury 
hath  uritz  h.'.-n  wi:^in  his  9:0? i nee  cf  ancient  fonnda« 
r.Gr.%  Rj.hf.'er  his  ;r:.'?cipal  chap'ain,  London  his  dean, 
Wi'.chc:!'.:  h  5  caaacel'.or,  Norwich,  Lincoln,  Ely, 
Cn:crit:":cr,  S^]  :r  jry,  £xctcr»  Ba:h  and  Wells,  Wo?- 
cc:ler,  Coventry  and  L;:jh 5t!c,  Hereford,  Llandaffic* 
:>i.  D«iia*s,  Bangor,   and  St.  Afaph;  and  tour  founded 


be  a  privare  way,  he  who  ou^hi  to  repair  may  be  compelled 
fo  repair  by  the  eccletiiflici!  court,  and  do  prohibition  will 
li?;  bub  ocherkvife,  if  it  be  a  highway,  though  it  lead  to  a 
church,  March,  4;.  If  It  be  a  iiighway,  that  is,  common  to 
all  his  m-;eii>*s  fubjedts,  ihe  charge  of  repairing  it,  of  com- 
mon right,  lies  on  the  occupiers  of  lands  within  the  parifh, 
but  may  be  call  on  certain  perfons  by  reafon  of  inclofure, 
tenure,  or  prrfcription,  and,  in  fome  cafes,  ii  to  be  regulated 
i>y  I  he  furveyors  appointed  by  ftat.  13  Geo,  3.  r.  78.  Sea 
3  Dae.  Ab,  5^",  59, 

by 
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by  king  Henry  the  eiQhth,  ereded  out  of  the  ruins  o( 
diflblved  roonaficriesy  Gloucefter,  Brifiol,  Peterborough^ 
and  Oxford.  The  archbifliop  of  York  hath  under  him 
four ;  ihe  bilhop  of  the  county  palatine  of  Chefter  newly 
creded  by  king<  Henry  the  eighth'  and  annexed  by  him  to 
the  archbiflioprick  of  York,  the  county  palatine  of  Dur«- 
bam,  Carlifle,  and  the  Ifle  of  Man  annexed  to  the  pro* 
Tince  of  York  by  king  Henry  the  eighth  :  but  a  greater 
namber  this  archbiOiop  anciently  had,  which  time  hatli 
taken  from  him.  And  every  archbifliop  and,  bifliop  hath 
hit  dean  and  chapter.  The  archbifliop  of  Canterbury 
hath  the  precedence*  next  to  him  the  archbifliop  of  York, 
next  to  him  the  bifliop  of  London,  [next  to  him  the 
bifliop  of  Durham,]  and  next  to  him  the  bifliop  of  Win- 
chefter ;  and  then  all  other  bifliops  of  both  provinces  after 
their  ancientnefs.  Every  diocde  is  divided  into  arch- 
deaconries ;  and  every  archdeaconry  is  parted  into  dean« 
rifs ;  and  deanries  again  into  paciffaes,  towns,  and  ham- 
lets.    I  Inft,  94. 

2.  Whoever  fliall  come  to  the  pofleffion  of  the  crown  King  robe  of 
itf  Eogland,  flialj  join  in  communion  with  the  church  of^^«f**^*** 
England,  as  by  law  eftabliflied.    12  ^  13  /iT.  c.  2.  /^  3.      "** 

3.  By  the  i  IV.  t.  6.     Oath  fliall  be  adminiOred  toHiioifhtv 
every  king  or  queen,  who  fliall  fucceed  to  the  imperial  "»*»»«»»  **• 
crown  of  this  realm,   at  their  coronation,  to  be  admt* 
niftred  by  one  of  the  archbifliops  or  bifhops,  to  be  there- 

«nto  appointed  by  fuch  king  or  queen ;  that  they  will 
to  the  utmoft  of  their  power  Aiatntain  the  laws  of  God, 
the  true  profeflion  of  the  gofpel  and  proteflant  reformed 
rtlfgion  eftabliflied  by  law;  and  will  preferve  unto  the 
biOiops  and  clergy  of  this  realm,  and  to  the  churches 
committed  to  their  charge,  all  fuch  riglits  and  privi* 
leges  as  by  law  do  or  fliall  appertain  unto  them,  or 
any  of  them. 

And  by  the  5  An.  c.  5.  The  king  at  his  coronation 
fliaH  take  and  fubfcribe  an  oath  to  maintain  and  preferve 
inviolably  the  fettlement  of  the  church  of  England,  and 
the  dodrine,  worfliip,  difcipline,  and  government  thereof, 
ts  by  law  eftabliflied.     f.  2. 

4.  By  Can.  3.    Whoever  fliall  affirm,  that  the  church  P«M^«y»f^««>^ 
^  Etigland  by  law  eftabliflied  is  not  a  true  and  apoftolical  >'""<  ''''°*  '^* 
churchy    teaching  and  maintaining  the  dofirine  of  the 

•poftles  ;  let  him  be  excommunicated  ipfo  fad^o,  and  not 
ffcflored  but  only  by  the  archbifliop  after  his  repentance 
wd  publick  revocation  of  this  his  wicked  error* 

And 


39^  tfyiX(^\X^tlXtltnSi^ 

And  bf  Cat.  7.  Whoever  (hall  aflbm,  thtt  die  gofcrft- 
nent  of  the  church  of  England  under  his  majeftyy  kf 
srchbifiiopsY  bifhops,  deans,  archdeacons,  and  the  ici 
that  bear  office  in  the  fame,  is  antichriftiad,  or  repugn 
nant  to  the  word  of  God ;  let  him  be  ezcommunkaied 
ipfo  fado,  and  fo  continue  until  he  repent,  and  publicklj 
revoke  fuch  his  wicked  errors. 

And  moreover;  feditious  words,  in  derogation  of  the 
eftibiiihed  religion,  are  indidable,  as  tending  to  a  breach 
of  the  peace :  as  where  s  perfon  faid,  '*  Your  religion  ii 
**  a  new  religion,  preaching  is  but  prating,  and  piayct 
**  once  a  day  ii  more  edifying*"     I  haw»  j. 


C|)utcM^t 

'T^HE  church-rcot,  ejrjc-fctat^  was  «n  oblation  for 
^  the  firft  fruits  of  corn*  parable  at  nMitiomafi. 
I  Sm.  176. 


AND  herein  alio  of  quejimen^  fidefmtn^  pr  a£iftdaiu 
^^  Note,  the  ofnce  of  churchwardens,  fo  far  as  it 
relates  to  the  repairs  or  other  matters  concerning  the 
church,  is  treated  of  under  the  title  C{)UrcI) ;  their  coft* 
n'zance  of  crimes  anJ  offences,  falieth  in  under  the  title 
UliGtarion  ^  and  other  branches  of  their  duty,  under 
divers  other  titles  rcfpeclively  :  here  it  is  treated  only  coo- 
cerning  their  office  in  general,  or  fuch  other  particulars  as 
do  not  fail  in  more  properly  elfewhcre. 
Origioil.  I.   in    the  ancient  epifcopal  jy\odi^    the  biOiops  were 

wont  to  fummon  divers  creditabie  perl'ons  out  of  every  pa- 
riO),  to  give  information  of,  and  to  aUcfl  the  diforders  of 
clergy  and  pCi-ple.  Thtfe  were  called  ttfln  fyfuiaki\ 
and  were  in  after  times  a  kind  of  impanneled  jury,  con- 
fining of  two  thr^e  or  more  perfons  in  every  pariQi,  who 
v/e^c  Lpon  o2ih  :o  preicnt  all  hereticks  and  other  irregular 
pcilw.ii,     AV';,  Par,  .v:t,  649, 

5  And 
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And  there  in  procefs  oF  time  t/ccame  -ftandifig  oflicert 
in  feveral  places,  efpecially  in  great  cities,  and  from 
hence  were  czWedfynaiS'men^  and  by  cox r opiion  Jidifmen^: 
they  are  alfo  fome times  called  queftmen^  from  the  nature 
of  their  office,  in  making  inquiry  concerning  offences. 

And  thefe  fidefmen  or  queftmen,  by  Can.  90.  are  to  be 
chofen  yearly  in  eafter  week,  by  the  minifter  and  pa- 
rifhioners  (if  they  can  a^ree),  otherwifeio  be  appointed  by 
the  ordinary  of  the  diocefe. 

But  for  the  mod  part  this  whole  ofiVce  is  now  devolved 
upon  the  churchwardens,  together  with  that  other  office 
which  their  name  more  properly  importcth,  of  taking 
care  of  the  church  and  of  the  goods  thereof,  which  they 
had  of  very  ancient  time. 

2.  All  piers  of  the  realm,  by  reafon  of  their  dignity;  Who  He  en- 
are  exempted   from  the  office  of  churchwarden.     <?«'^/ bS^'chwol- 

So  are  all  clergymen^  by  reafon  of  their  order.     Id. 

In  like  manner  all  parliament  men^  by  reafon  of  theic 
privilege.     Id, 

If  an  attornty  of  the  king's  bench  be  made  a  church- 
warden of  the  parifh,  he  (hall  have  a  writ  of  privilege  out 
of  the  king's  btrnch^  flieWmg  his  privilege  to  be  difcharged 
thereof,  by  reafon  of  his  attendance  in  the  faid  court. 
£•  14  C.  Felix  J^^ilfon^  being  an  attorney  of  the  king's 
bench,  was  made  churchwarden  of  Hanwell,  and  he  re- 
fufed,  and  was  fucd  in  the  fpiritual  court  to  take  upon 
him  the  office ;  and  a  prohibition  was  granted.  So  in 
like  manner,  T.  15  C  Mr.  Barkir  btxtiz  chofcn  church- 
warden of  Aldcrmanbury  in  London,  fucb  writ  was  granted, 
a  RolFs  Abr.  272. 

M.  21  Ja.  Stampc,  clerk  of  the  king's  hmhy  was  chofeti 
churchwarden  of  Kingfton,  and  had  a  writ  of  privilege  to 
tlie  fpiritual  court,  requiring  them  not  to  compel  him  to 
Cake  the  oath  ;  which  writ  being  difobeyed,  he  had  a 
prohibition,     i  Roll,  368. 

By  the  6  IV,  c.  4.  Every  perfon  that  (hall  ufe  and 
exercife  the  art  of  an  apothecary  within  the  city  of  London 
imd  feven  miles  thereof,  being  free  of  the  company  of 
'aiM>thrcaricrs,  and  who  (hall  he  duly  examined  of  his 
ikill  in  the  faid  myflery  and  (liall  be  approved  for  the 
fame^  (hall,  for  fo  long  as  he  (hall  ufe  and  exercife  the 
faid  art,  and  no  longer,  be  freed  and  exempted  from  all 
'pik'tih  offices:  and  if  he  (hall  be  chofen  ard  clsded  into 
"My  fuch  office,  or  be  difquieted  or  diihirb^d  by  reafon 
ibtrcof  >  be  (ball,  on  producing  a  teftimoniai  under  the 

comma 
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common  feal  of  the  faid  corporation,  of  fuch  hit  cxtmf* 
nation  approbation  and  freedom^  to  the  perfon  by  whom 
he  (hall  be  fo  elcded  or  appointed,  or  by  or  before  whom 
he  (lull  be  fummoned  returned  or  required  to  ferve  or 
hold  any  fuch  cffice,  be  abfoiutely  difcharged  from  the 
fame,  and  fuch  nomination  election  return  and  appoint<* 
ment  (hall  be  void  and  of  none  eflPed.  And  all  perfbnt 
that  (hall  ufe  and  exercife  the  faid  art  of  an  apothecary 
within  any  other  part  of  the  realm,  and  have  been  brought 
up  and  fervcd  in  the  faid  art  as  apprentices  for  feven  q 
years  according  to  the  ftatute  of  the  5  EL  e.  4.  ihall  be 
freed  and  exempted  from  all  fuch  offices  within  the  fe- 
deral places  where  they  live,  fo  long  as  they  (hall  ufe  and 
exercife  the  faid  art,  and  no  longer ;  and  if  any  perfon  fo 
qualified  (hall  be  defied  or  chofen  into  any  fuch  oflke, 
fuch  nomination  cle£lion  return  and  appointment  (hall 
be  void,  unlefs  he  Ihall  voluntarily  consent  and  agree  to 
hold  the  fame.     f.  2,  3. 

By  the  i  //"'.  c.  18.  commonly  called  the  a  A  of  tole- 
ration, if  any  perfon  diffinting  from  tbi  church  tf  Englani% 
fliall  be  chofen  or  othcrwife  appointed  to  bear  the  office 
of  churchwarden,  or  any  other  parochial  office,  and  fuch 
perfon  (hall  fcruple  to  take  upon  him  fuch  office  in  re- 
gard of  the  oaths  or  any  other  matter  or  thing  required 
by  the  law  to  be  taken  or  done  in  refpcfl  of  fuch  office; 
he  (hall  and  may  execute  the  fame  by  a  fufficient  deputy 
by  him  to  be  proviiied,  that  (hall  comply  with  the  laws 
in  that  behalf:  provided,  that  the  faid  deputy  be  allowed 
9nd  approved  by  fuch  perfons  and  in  fuch  manner  as  fuch 
officer  (hould  by  law  have  been  allowed  and  approved. 
And  every  teacher  or  preacher  in  holy  orders  or  pre- 
tended holy  orders,  that  is  a  miniver  preacher  or  teacher 
of  a  congregation,  and  duly  qualified  by  the  faid  ad, 
(hall  be  exempted  from  being  chofen  or  appointed  to 
bear  the  office  of  churchwarden,  or  any  other  parochial 
office,     f.  7.   1 1. 

By  the  10  ^  11  IV*  c  23.  All  perfons  who  have^r^- 
JecuUd  a  felon  to  conviction,  and  the  iirft  affignee  of  the 
certificate  thereof,  are  exempted  from  the  office  of  church- 
warden, in  the  parifh  where  the  ofience  was  committed. 
f.  2. 

No  perfon  I'rSing  cut  of  the  f^rijh^  although  he  occu- 
pies lands  within  the  parifh,  may  be  chofen  church- 
warden ;  becaufe  he  cannot  take  notice  of  abfences  from 
church,  nor  di'orders  in  it,  for  the  due  prefenting  of  them. 
Cihf.  215. 

3.  By 


3.  By  Can.  11 8.  The  churchwardens  and  fidefmcn  (hall  ^)i^{^***"**^ 
|be  chofen  the  iirft  week  after  eafter,  or  fome  week  follow- 
ing, according  to  the  diredion  of  the  ordinary. 

Atid  by  Can.  89.  JIU  churchwardens  or  queftmen  in  evtry 
parifif^  fball  hi  chofen  by  the.  joint  confent  of  the  minifier  and 
the  par ifbi oner Sy  if  it  may  be ;  but  if  they  cannot  agree  upon 
fach  a  ohoicty  then  the  minifier  fhall  cbufe  one^  and  the  pari^ 
fii^ners  another  :  and  without  fueb  a  joint  or  feveral  choice^ 
nme  ftmll  take  upon  them  to  be  churchwardens* 

The  books  of  common  law  interpret  this  with  a  limica«* 
tion  ;  namely^  if  a  cuftom  hath  not  been  for  the  pariflii- 
oners  Co  cbnfe  both*  In  which  cafe  when  two  have  been 
chofen  by  the  parifb,  on  pretence  of  cuftom^  and  one  by  the 
incumbent  on  the  foot  of  this  canon,  and  the  ecclefiaftical 
judge  bath  refufed  to  admit  the  fwearirig  more  than  one 
of  chofe  who  have  been  chofen  by  the  pari(b,  upon  fur- 
mife  of  fuch  cuftom )  mandamus's  have  been  frequently 
granted  by  the  temporal  courts  to  fwcar  the  perfoa  fo 
dcdcd  by  the  parifh :  and  alfo  prohibitions  haffe  gooe» 
io  cafes  where  the  fpiritual  court  hath  attempted  to  try  or 
over-rule  the  cuftom,  or  otherwife  to  do  any  thing  to  the 
lirejudioe  of  that  title.  Upon  which  occafion  it  hath 
been  faid,  that  churchwardens  are  lay  incorporations  and 
temporal  officers  ;  and  that  of  common  right  every  pariflk 
obgbt  to  chufe  their  own  churchwardens,  which  ngl>t  b 
jiot-to  be  overthrown  but  by  proof  of  a  contrary  cuftom  ; 
jaad  that  although  one  is  fworn,  a  writ  may  go  to  fwear 
another  in  the  fame  place,  to  the  end  both  parties  may  be 
JBade  capable  to  try  the  right.     Gibf.  215.  {a) 

^or,  by  Coke  chief  juftice;  a  convocation  hath  power 
U^  make  conftitutions  for  eccleiiafiical  things  or  perfons, 
but  they  ought  to  be  according  to  the  law  and  cuftom 
of  the  realm  :  and  they  cannot  make  churchwardens  that 
weie  eligible  to  be  donative,  without  aft  of  parliament. 
And  the  canon  is  to  be  intended,  where  the  parfoo  had 
Jiomioation  of  a  churchwarden  before  the  making  of  the 
canon.    God.  i6a« 

f*  7  Car,  A  prohibition  was  granted  againft  the  church- 
warden  chofen  by  the  parfoo  of  S/.  Magnus  nigh  London 


(«)  Cff.  Cin-.  (51.  I  Keb,  517.  I  Bur.  1420.  Vid.  poft.  6. 
Whea  two  (lets  of  chorch wardens  are  fworti  in,  the  right  it  to 
be  fettled  10  an  aAion.  A  quo  nuurranio  will  not  be  granted^ 
at  the  office  does  not  concer o  the  rights  or  prcrogatiTet  of  the 
frown,    ^f/r.  ii96«    ^T.  Rep.  i%\. 

.    Vol.  h  D  d  bridge. 
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fcridee,  by  force  of  checsiKMi;  «pM  a  fannifisb  Aitilie 
fianfli   hjth   s  cuftom    to    chufe   both  dmidii 
2  ^#/.^i  Akr.  187. 

And,   by  heU  cbief  juOice;    In 
both  the  churvh«fardcni  ire  tppomfeed  by  the 
/..  iStf^m.  138. 

£.17  Jm,  lygrntrt  cafe.    Warner,  one  of  the 
hardens  of  All- Hallows  in  LoiMlon,  prayed  a 
for  that,  whereas  by  the  cuftom  of  tbe  fkid  parifll»  ihc 
-parilbioners  ufcd  every  year  to  eleft  one  of  tbe  parHht 
who  had  borne  tbe  office  of  fcavcnger,  fidcfinan,  or  con* 
flable,  to  be  churchwarden ;  and  that  every  year  one  who 
kad  been  fe  elc^Sed  churchwarden,  was  to  oominue  a  ycir 
longer,  and  to  be  tbe  upper  churchwanleo,  and  another 
was  to  be  chofen  to  him,  who  is  caUed  tbe  under  dawdi- 
wardcn,  that  fuch  a  choice  being  made  in  that  parilh  cf 
tbe  faid  Warner  to  be  churchwarden,  the  parfbn  notwilh* 
ftanding  that  eledion  nominated  one  Carter  to  be  chwcb' 
warden,  and  procured  him  to  be  fwom  in  the  ocdcfiaii^ 
cat  court,  and  denied  the  faid  Warner  to  be  chorcb* 
warden  accordinfr  co  the  eledioo  of  the  parifliionen ;  and 
this  by  colour  of  the  late  canon,  that  ibit  parfon  Ihouli 
liavc  the  eioAion  of  one  of  the  churchwaidcna :  and  tkii 
teittg  agaiaft  the  cuftom,  a  prohibition  was  prayed,  Md 
a  precedent  (hewn  in  the  common  bench,  E.  5  Jm.  for 
the  parifhioners  of  H^'olhresk  in  London,   where  fixh  a 
prohibition  was  granted  :    for  it  being  a  fjpecial  cafiam, 
the  canons  cannot  alter  it,  el'pccially  in  London,  wheie 
the  parfon  and  churchwardens  arc  a  corporation  to  piiirhdi 
and  demife  (heir  lands ;  and  if  e^ery  parfon  might  have 
eleftion  of  one  churchwarden,  without  the  afleot  of  the 
parifliioners^  they  might  be  much  prejudiced  theieby,  Cra. 

But  although  the  greateft  part  of  the  pariflies  in  London 
chufe  boch  the  churchwardens  by  cuftom;  yet  in  all  the 
j>ew  crcAed  pzrKhcs  the  canon  (hail  take  place  (onkA  the 
z3l  of  paili^in  c:ir,  in  virtue  of  which  any  church  was 
ere&ed,  ihall  have  fprcial I y  provided  that  the  farifliionera 
(hall  chufe  both) ;  inAfmuch  as  no  ra^#«i  can  be  pleaded  m 
.fuch  new  parilhes.     Gibf,  215. 

H.  5  G.  CatUn  and  Beruuk,  At  a  court  of  delegates. 
The  cnftom  was,  tor  tbe  parfon  tci  appoint  one,  and  the 
two  old  churchwarJens  the  other :  but  it  went  no  fnnber. 
In  this  cafe  tbe  two  churchwardens  could  not  agree,  lb 
the  one  prefents  Berwick,  and  the  paftfliioners  at  large 
ahti  e  Cattcn.     It  was  infilkd  for  Berwickx.  thtt  bb  cafr 
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#a8  like  that  of  coparceners,  where  if  they  diragree,  the 
ordinary  may  admit  the  prefentee  of  which  he  will,  ex- 
cept the  eldeft  alode  prefents.  On  the  other  fide  it  was 
fiiid,  that  the  cafes  widely  differed  $  for  in  the  cafe  of  a 
prefentathon  the  ordinary  hath  a  power  to  refufe,  but  he 
hacb  not  fo  in  the  cafe  of  churchwardens,  for  they  are 
A  corporation  at  common  law,  and  more  temporal  than 
fpirftnal  officers.  And  a  cafe  was  cited  to  have  been  ad- 
jvdged  in  the  king's  bench,  where  to  a  mandamus  to 
fwelur  in  a  churchwarden,  the  ordinary  returned  that  he  ' 

was  a  very  unfit  perfon;  but  a  peremptory  mandamus 
was  granted,  becaufe  the  ordinary  was  not  a  judge  in 
that  cafe.  And  the  court  held,  that  by  this  difagree- 
ment  the  cuftom  was  laid  out  of  the  cafe  ;  and  then  they 
mnft  refort  to  the  canon :  under  which,  Caiten  being 
fhily  eleded,  they  decreed  for  him,  with  60 1.  cofts. 
Sir.  145. 

In  fome  places,  the  lord  of  the  manor  prefcribeth  for 
the  appointment  of  churchwardens  :  and  this  fhall  not  be 
tried  in  the  ecdefiaftical  court,  although  it  be  a  prefcription 
of  what  appertains  to  a  fpiritual  thing.     God.  153. 

E.  %  G.  Stutter  and  Frtflon.  In  the  common  pleas  : 
Prohibition  was  granted  ro  the  fpiritual  court,  where  it' 
was  libelled  againft  the  defendant,  for  not  appearing  to 
fftke  upon  him  the  office  of  churchwarden,  though  therruntQ 

rfintiJiythi  ordinary.  And  it  was  held,  that  although 
pirifliioners  and  parfon  negle£t  for  ever  fo  long  to  chufe 
charchwardens,  yet  the  ordinary  hath  no  jurifdiAion  ; 
fer  churchwardens  were  a  corporation  at  common  law, 
and  they  are  different  from  queftmen  who  were  the  crea- 
tores  of  the  reformation,  and  came  in  by  the  canon  law. 
The  canons  fay,  that  churchwardens  (hall  be  chofen  by 
tNe  parfon  and  parifhioners,  and  if  they  difagree,  then 
one  by  the  parfon  and  the  other  by  the  parifhioners ; 
and  oiherwife  they  fhall  not  be.  By  the  court ;  the 
pcDper  way  is,  to  take  a  mandamus  out  of  the  king's 
feench.    Sir.  52. 

4.  Any  perfon  elefled  to  be  churchwarden,   and  re-Refafineteia* 
fnfiilig  to  take  the  oath  according  to  law,  may  be  excom- 
municated for  fuch  refufali  and  no  prohibition  will  lie» 

Mm  3  (?•  Cafili  and  RUbardfon.  Libel  in  the  ecclefi- 
iftiad  court,  for  not  taking  upon  him  the  office  of  chapel* 
warden.  The  defendant  pleads,  that  it  is  a  donative ; 
Md  thereupon  moved  for  a  prohibition.  And  upon  de-. 
iMte,  ih»  fame  was  denied ;    the  whole  cour^  being  of 

'     D  d  2  J    opinion, 


opinkn,  that  though  thetc  wai  >  <3ifl'cfcncc  u  to  ()4^^| 
cainbcnt,  yet  >■  to  ih«  paii&i  officer}  ibuc  wu  nonet.^^^ 
^     they  iTc  ibc  cScci]  ci  the  ^rtSi,   and  not  of  the  puna, 
'^^      of  ll»edonaii*f.     Sir.  715. 
A>  j-  BonifKC.     //'/  dt  d4cru;  liat  lejtMn,  uhtn  inforj 

fisU  it  madt  ij  :hr  frt.'atti  ar^juigti  ttiUfioftual,  ftr  ar- 
TtSiKg  tttjait  and  tiujjii  !•/  f*tb  ai  art  uaiixm  thitr  jufif' 
£8»n^  ^*U  tt  tumptHiii  (if  mtd  t*)  tyfittHVi/  tf  tmuMU- 
iK(olitMi  t9  tah  am  tatb  it/itei  rit  tntK     Lind.  109. 

Thtt  onliniiiCT  were  cmpowrctnl  by  the  law)  of  ibe 
chutcb,  to  require  an  oath  of  ihe  Ujin  ffM^idi}^  appun> 
not  onlf  from  i!iU  conflitucion,  but  alfa  fiooi  the  bodjr 
of  ihe  canon  law.  AimI  ih:  fune  piailice  of  »iiinUii-  < 
ilrirg  an  oalh,  appears  \a  the  cccIeliaQical  rccotda  of 
our  own  chuich ;  where  it  is  oFtca  cnicted,  that  the  pr^ 
fetUen  were  ahar^et}  upon  ihcir  coal«ienccs,  to  dikanei 
whaterer  they  knew  10  warn  amcndmrnt  in  thii^.uid 
petfoos ;  and  in  prccel')  of  time,  uticlcc  of  inquiry  wen 
delivered  tp  ihem,  upon  which  to  ground  tbcir  prdcot- 
'  mentt.     Gitf.  060. 

But  as  conteus  g:ew  between  the  two  jttfifdtflioUt  ec- 
delialiical  and  temporal;  (bi»  w^  charged  upon  (Kc  oidi- 
nariei  siu)  other  ecdcrMdical  judges  as  ut  iivcto»di- 
ment,  that  (hcjr  infened  divers  jhjngs  in  their  artida  o£ 
virnation,  which  were  not  of  fp!riiua]  cognizance;  aad 
thst  by  requiring  hs\  oiih  from  the  chutcbwardeni  10  pre- 
fcnc  according  to  tliofe  aiticics,  ihey  did  in  confcqucQCc 
Tctjuitc  them  10  i^kc  an  oatli,  which  by  law  ihcy  could 
nuE  and  ought  not  to  perform.  Upon  thia  founditioci^ 
prohibitions  were  applied  for  and  obtained,  for  lecnoving 
(hole  matters  from  the  fpirrtual  to  the  tcmpiMil  coodm 
Until  at  length,  the  conicfl)  of  this  kind  multiplyinib  W* 
cauGng  great  and  frequent  ttoubIe*i  both  to  the  ^OH|4 
and  temporal  courts ;  an  oath  of  a  more  general  fbni  ««^ 
agreed  on  by  the  civilians  and  commoD  lawyer),  by  whid^ 
the  churchwardens  bound  ihemfelvea  inftead  of  picfeotiiiii 
fuch  things  as  were  contained  in  the  book  of  anklef*  tq 
prefent  fuch  things  as  to  their  tnowtedge  were  prd^tqjile 
by  the  laws  ecclefiaftical  of  this  realm.  61^  960.  .  l 
"Which  oath  of  itie  churchwardens  is  thu :  **  You  fliafl 
■*  fwear,  truly  and  fitihfillly  to  execute  the  oSce  of  M, 
*'  churchwarden  within  your  pariQi,  and  according  to  ths 
*'  beft  of  your  (kiil  and  knowledge  ptefeni  fuch  ihinga  ao4 
"  perfons,  ai  to  your  knowledge  arc  prefeniable  by  the 
'*  taws  ccclefiaRical  of  this  realm:  So  help  yon  God, 
*<  and  ihc  contents  of  tb'U  book."    Cihfi  ai6> 
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And  the  fidefman's  oath,  agreed  upon  in  like  manner 
fay  the  civilians  and  common  lawyers,  is  as  foilows :  **  You 
^*  {hall  fwear,  that  you  will  be  affift^ot  to  the  church- 
^<  wardens,  in  the  execution  of  their  office,  fo  far  as  by 
••  law  you  are  bound  :  So  help  you  God."     Giif.  216. 

Which  faid  oath  of  the  church  warden;,  being  thus  mo- 
•delled,  was  allowed  and  confirmed  two  fev^ral  times  in  the 
court  of  Icing's  bench  $  once  in  the  25th,  and  again  in  the 
29th  of  king  Charles  the  fecond  :  before  both  which  judg- 
flients,  it  had  been  exprefsly  declared  in  the  fame  court, 
that  though  iome  things  might  be  inferted  in  the  articles  of 
vifitation,  which  were  not  properly  of  ecclefiaftical  cogni- 
sance; yet  if  the  oath  was  conceived  and  tendred  in  thofe 
general  terms,  the  churchwardens  could  not  legally  refufe 
it :  ioafmuch  as  the  articles  were  offered  only  by  way  of 
idire3ion  and  charge ;  and  by  the  tenor  of  the  oath,  the 
ecclefiaftical  laws,  and  not  the  articles,  were  now  become 
the  leeal  rule  and  meafure  of  their  duty.     Gihf.  96k.  (a) 

6.'lf  the  party  eleded  offer  himfelf,  and  the  ecclefi- R^fofiaf  to  aa« 
aftical  judge  refufe  to  lender  the  oSth  to  him ;  a  mandamus  '^'*^^'  the 
from  the  temporal  court  will  be  granted.     Gib/.  216.         ^*  * 

//•  %t^()fy.K,  and  Martin  Rice,  A  m^Kidamus  was 
•direded  to  the  archdeacon  of  St.  Afaph,  to  fweai*  and  ad- 
oiita  peribn  duly  eleded^by  the  parifb,  according  to  the 
cuftom,  CO  be  churchwarden.  To  which  it  was  returned, 
that,  he  was  a  perfon  unfit,  being  a  poor  dairyman,  and 
the  like.  And  the  queftion  was,  whether  the  archdea- 
con can  refufe  to  fwear  and  admit  the  churchwarden  To 
defied,  for  any  caufe  whatfoever.  And  it  was  refolved, 
ihat  he  hath  no  fuch  power:  for  the  churchwarden  is  an. 
officer  of  the  part(h  ;  and  his  mi(behaviour  will  prejudice 
them,  and  not  the  archdeacon;  for  he  hath  not  only  the 
cuftody,  but  alfo  the  property,  of  the  goods  belonging  to 
4he  church,  and  may  maintain  aflioas  for  them  ;  and  for 
that  reafon  it  is  an  office  merely  temporal,  and  the  arch- 
^ieacon  is  only  a  minifterial  officer.  And  therefore  a  pe- 
remptory mandamus  was  granted.     Z..  Rfiym,  1 38. 

Which  fame  cafe,  as  it  fcemeih,  is  reported  by  Salketd 
under  the  name  of  Morgan  and  the  archdeacon  of  Cardi^ 
^tfit,  as  followeth  :  Mandamus  to  the  archdeacon,  to  fwear 
a  churchwarden,  being  duly  ele£led.  The  archdeacon 
made  this  return,  that  he  was  a  poor  dairyman,  and  a  fer- 
irant,  and  unable  and  unfit  to  execute  the  office.     And 


(#)  3  Kib,  «o6.     I  Ftntr^  tij. 

P  d  3  there- 
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thereopon  a  peremptory  maBdamiit  was  awarded :  'for  tbe 
churchwarden  is  a  temporal  oflker ;  he  hath  the  property 
and  cuftody  of  the  parifli  goods ;  and  as  it  is  at  the  peril 
of  the  parilbioners,  fo  they  may  chufe  and  truft  whom 
they  think  fie ;  and  the  archdeacon  hath  no  power  to 
clc^9  or  control  their  election,     i  Saik.  166. 

Ad^  1 1  G.  K.  and  Simpfifi,  Mandamus  to  the  aich* 
deacon  of  Colchefler,  to  fwear  Rodney  Fane  into  the  oCce 
of  churchwarden.  He  returns,  that  before  the  coming 
of  the  writy  he  received  an  inhihition  from  the  bi(bop  oJF 
London,  with  a  fignification  that  he  had  taken  upon  hifln- 
felf  to  ad  in  the  premifles.  But  by  the  court.  The  re- 
turn is  ill.  It  doth  not  appear,  that  the  town  of  Cd- 
chefier  is  within  the  diocefc  of  the  bilhop  who  inhibits} 
befides^  the  archdeacon  is  but  a  minifterial  officer,  and  is 
obliged  to  do  the  ^&^  whether  it  be  of  any  validity  or  nol> 
And  a  peremptory  mandamus  was  granted,     f/r.  610. 

M  II  G.  K.  and  fVbiu.  To  a  mandamus  dii efied  to 
the  archdeacon  to  fwcar  a  churchwarden;  he  returoed, 
that  he  was  not  eleded.*  Upon  opening  which,  Mr.  jus- 
tice Fortefcue  faid,  that  it  was  fettled,  and  had  been 
often  ruled,  that  the  arcbdelcon  could  not  judge  of  the 
cledion ;  and  therefore  this  return  was  ill :  wfacreupoM 
a  peremptory  mandamus  was  granted.  But  ode  (fnth 
Lord  Raymond)  it  was  certainly  wrong;  for  the  return 
was  a  good  return,  and  hath  often  been  made  to  fuch 
mandamus,  and  adions  brought  upon  the  return  and 
tried.     £•  Raym,  1379a 

7*.  1 1  G.  A',  and  Harwsed,  To  a  mandamus  dircAcd 
to  the  defendant  Dr.  Harwood,  as  commifTary  of  the  dean 
and  chapter  of  St.  Paul's,  commanding  him  to  fwear  Wil- 
liam Folbigg  one  of  the  churchwardens  of  the  pa>ifh  of 
St.  Giles,  Cripplegste,  London  ;  the  defendant  returned, 
that  he  was  not  ele£led.  And  it  was  infifted  dn  the  be- 
half of  Folbigg,  that  the  return  was  ill  ;  that  the  arch* 
deacon,  who  was  only  to  obey  the  writ,  could  not  judge 
of  the  ele£lion  :  and  therefore  upon  fuch  a  return  to  fuch 
a  writ,  a  peremptory  mandamus  was  granted  laft  Michael- 
mas term,  in  the  cafe  of  the  king  againft  White.  That 
the  archdeacon  could  not  judge  of  the  qualitiis  of  a  perfba 
chofen  by  the  parifh,  was  cited  //.  8  W.  K.  and  Riom 
But  Raymond  chief  juftice,  and  Reynolds  juftice,  held 
the  return  to  be  good.  But  upon  the  importunity  of  the 
counfcl  for  Folbrgg,  and  prcfling  the  authority  of  that 
.  cafe  of  the  king  againft  White,  and  no  counfel  for  itie 
defendant  appearing,  a  rule  was  made  for  a  peremptory 

10  mandamus 
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indtmut  ittdeft  caufe  (hewed.  And  at  another  dajr,  the 
•ounfel  for  the  defeinUnt  coming  to  (hew  caofe  againft  . 
the  rule*  it  was  diicbarged.  But  the  cooft  not  being 
unaoiaioua^  it  waa  ordered  to  come  00  again  in  the  paper. 
But  Lord  Raymond  (who  reporteth  this  cafe)  faith,  be 
never  heard  that  it  was  ftirred  again.  Bat  there  can 
be.  no  doubt  (he  fays)  but  fuch  return  ia  good.  Lm 
JRofm.  1405. 

And  the  proper  difitnAion,  as  to  this  point,  leemeth  to 
be  uken  in  the  cafe  of  ^  and  Twitty^  M.  1  jIn.  Man* 
^amua  to  fwear  a  churchwarden,  fuggefting  that  he  wai 
^fy  iliGfd.  The  return  was,  that  be  was  »##  duly  ile^ioL 
It  waa  objeAed,  that  this  was  not  a  good  return*  But  by 
Holt  chief  juftice :  Where  the  writ  is,  to  fwear  one  duly  , 
iU&ii^  there  a  return  that  he  was  mt  duly  tie&edj  n  a 
good  return,  for  it  is  an  anfwer  to  the  writ;  but  where  it 
19  .to  fwear  one  cbofan  churchwarden,  there  a  return  that 
be  ia  not  dmly  chofen  is  naught,  becaufe  it  is  out  of  the 
writ  and  evafive.     2  Salk.  433. 

H.  19  G.  %,  Hubbard  and  Sir  Hmry  Pmrice.  To  a' 
mandamus  to  fwear  the  plaintiff  churchwarden  of  Heftom  ^ 
in  Middlefex,  the  defendant  returned,  that  he  was  not 
dolyeleded.  And  in  the  courfe  of  the  trial,  the  queftion 
was,  where  the  common  right  of  chufing  churchwardens 
lefts.  The  plaintiflF  infifted,  it  was  in  the  pariihioners  at 
large  as  to  both  the  churchwardens,  and  would  therefore 
bave  left  it  upon  the  defendant,  to  ftiew  a  cuftom  or  right 
in  the  parfon  to  name  one.  Tbe  defendant  on  the  con- 
trary infifted,  that  of  common  right  it  was  in  the  parfon 
nnd^orifliioners,  and  therefore  it  lay  upon  the  plaintiff  to  ' 
prove  a  cufiom  in  the  parifliioners  to  chufe  both.  And 
of  this  opinion  was  Lee  chief  juftice,  and  that  though  there 
are  fome  didumt  to  the  contrary,  yet  they  had  never 
been  regarded.  The  plaintiff^  therefore  went  on  to  prove 
a  cuftom  to  chufe  both  by  the  parifhiooers,  but  failed  in 
*  iti  it  appearing,  that  though  the  parfon  had  generally  left 
it  to  tb^  parimioners,  yet  he  thad  fometimes  interfered. 
T^tt  chief  juftice  likewife  held,  that  a  curate  ftood  in  the 
place  of  the  parfon,  for  the  purpofe  of  nominating  one 
diurcb  warden.     Str.  1246. 

T.  3  G.  3*  K.  and  Dr.  Harris.     A  mandamus  was  di* 

.  fcfted  to  Dr.  Harris,  commifiary  of  the  confiftorial  and 

epifcopal  court  of  the  biOiop  of  Winchefier  for  the  parts 

of  Surrey,  to  admit  and  fwear  Henrv  Griffith  and  Tbooiaa 

■Gamer  churchwardens  of  the  parim  of  St.  Olavc  Sootb^ 

irark.    And  a  like  mandamus  waa  alfo  dircAed  to  bim  to 
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admit  tnd  fwear  another  fet  of  churchwardens  info  tto 
fame  office.  Dr.  Hfirris  returns,  chat  a  caufe  was  dc* 
pending  before  him,  in  which  it  was  difputed,  which  of 
the  two  fets  of  churchwardens  had  been  duly  elcAedi 
and  till  that  is  determined,  he  cannot  admit  either  one  fee 
or  the  other.— -By  lord  Mansfield  and  the  court:  The 
return  is  bad  ;  the  commiflary  cannot  try  the  right.  He 
ought  to  obey  both  writs,  and  it  is  of  no  prejudice  to 
cither  party.— It  was  propofed  by  the  court,  and  con- 
futed to  by  the  parties,  to  try  the  right  on  a  feigned 
iflue;  and  the  execution  of  the  peremptory  mandamus  to 
be  fufpended  till  after  the  trial,  and  then  the  peremptory 
mandamus  to  go  to  fwear  in  thofe  that  (ball  prevail  upon 
the  trial.     Bur.  Afansf,  1420. 

7*  The  churchwardens  are  fo  far  incorporated  by  law, 
as  to  fue  for  the  goods  of  the  church,  and  to  bring  aa 
ad  ion  of  trefpafs  for  them ;  and  alfo  to  purchafe  goods 
for  the  uCc  of  the  parifh  s  but  they  are  not  a  corpuration 
in  fuch  fort  as  to  purchafe  lands,  or  to  take  by  grant;  eiv 
crpt  in  London,  where  they  are  a  corporation  for  thofe 
purpofes  alfo.     Gitf*  215.  (a) 

And  therefore,  if  any  one  give  land  to  the  parifb,  (ot 
the  ufe  of  the  church,  it  muft  not  bs  to  the  churchwardens 
and  iheir  fuccefibrs,  bi>t  it  fliould  be  to  feoffees  in  trufito 
the  ufe  intended;  which  muft  from  time  to  time  be  re* 
newed,  as  the  truuces  die  away.     Giif,  215. 

And  although  the  churchwardens  may  hav?  their  aJVion 
for  the  goods  of  the  parifn,  yc:  they  caiinct  difpufe  of 
them  without  th^i  confent  cf  tne  pariOi  ;  and  a  gift  of 
fuch  goods  by  liiem  witho-jc  the  conAn:  cf  the  fidefmen 
or  veltry,  is  void,      ^ya:/,  c.  39.      i  Rd.^s  Aor,  303. 

Upon  she  lilce  four.Jati^n,  whcie  ais  onnjation  is  made 
to  th'w'm  and  thtir  fuccenbrs,  and  they  die;  their  execu- 
tors  iball  have  action,  and  not  theii  fucctirjis.  Vjn.  lit. 
Churchwardens.  D. 
r.'cff.uncnti.  8.  The  perfons  who  are  'to  make  prf  fcntmcnts  arc  now 
chiefly  the  churchwardens;  which  is  not  accordine  to  the 
rule  of  ihe  ancient  canon  law,  nor  ace  rdinijj  to  the  prac- 
tice of  the  church  of  Enaland  bcrore  the  retcrmation  ; 
churcbwifdc'is  being  by  their  or;g :n<^l  office,  on'y  to  take 


{a)  See  CoUCtl;,  VII f.  3  &•  7 }..  and  Cro.  Ja.  5^2.  BJt 
by  9  Geo.  i.  c.  y.  the  church  ward  •.••'.?,  with  confent  of  trie 
major  part  of  the  pariihioncrs  cr  inhabitants  in  vcllry,  cuy 
pprchaTc  bopfes  ;o  lod^e  and  employ  the  poor  i^. 


tre  oF  the  good«,  repairs^  and  ornaments  of  the  church  ; 
en*  which  purpofes,  and  no  oiher,  xhej  have  been  reputed 
body  corporate  for  many  hundred  years ;  but  the  bu(t- 
tefs  of  prefenting  was  devolved  upon  them,  by  canofts 
nd    conftitutions   of   a    more   modern   date.      Gihjl  om 

The  ancient  method  was,  not  only  for  the  clergy,  but 
be  body  of  the  people  within  fuch  a  di(lri6),  to  appear  at 
fnods,  or  (as  we  now  call  them)  general  vifitations; 
for  what  we  now  call  vifirations  were  mlly  the  annual 
^nods,  the  laws  of  the  church  by  vifu/ttiefts  always  mean* 
ig  vifitations  parochial;)  and  the  way  was,  to  feled  a 
eitain  number,  at  the  difcretion  of  the  ordinary,  to  give 
iforaaation  up'  n  oath  concerning  the  manners  of  the 
eople  within  the  diftriA ;  which  perfons,  the  ru?e  of 
iie  canon  law  upon  this  head  fuppofes  to  have  been  fe- 
^ed,  while  the  fynod  was  fitting:  but  afterwards,  when 
)e  body  of  the  people  began  to  be  excufed  from  attendance, 
:  was  direded  in  the  citation,  that  four  fix  or  eight  ac* 
ording  to  the  proportion  of  the  diftrid,  (bould  appear 
>gether  with  the  cier^y,  to  reprefent  the  reft,  and  to  be 
ie  teftei  fynodaltSy  as  the  canon  )aw  eifcwhere  Oyles  them* 
lut  all  this  while,  we  find  nothing  of  churchwardens 
relenting,  till  a  little  before  |he  reformation;  when 
«  find  the  churchwardens  began  to  prefent,  cither  by 
lemfelves,  or  with  two  three  or  more  credible  parifhionen 
lined  with  them  :  and  this  (as  was  before  gbferved) 
lemeth  evidently  to  be  the  original  of  that  office,  which 
ur  canons  call  the  office  of  fidefmen  or  affittancs.  //• 
9,  60,  61.  {n) 

9.  Every  churchwarden  is  alfo  an  tVirfeer  §f  the  poor^'^^^^^^ 
f  the  flatute  of  the  43  EL  r.  2.  and  as  fuch  is  joined  JJJJ*'^*'^ 


(a)  At  the  churchwardens  may  prefent  in  the  temporal,  fo 
fo  they  may  libel  in  the  fpiritoal  coutUf  2  IP.  ii  M. 
'nvt0m,  one  of  the  charchwardeniof  $t.  Botolph't,  London, 
belied  a^ainft  ^uiUes  for  Hopping  the  church  door  and  wio- 
rK/$  by  fiiedi»  &c.  built,  as  be  fuppofed,  upon  partof-the 
korcbyard.  Upon  which  a  prohibition  was  prayed^  and  the 
ggcHion  was,  that  they  were  not  built  upon  aoy  part  of  the 
lurcbyard,  but  upon  a  lay  fee.  But  the  court  agreed,  that 
I  probibitioD  fhould  be  granted  to  any  fuit  in  the  fpiritual 
ort,  for  any  nufance  or  other  matter  done  in  the  churchyard* 
KMi  -a  foggeftion  that  the  churchyard  is  a  lay  fee;  for  a 
ifance  there  \i  properly  of  ecclefi^^al  conufj^ice.     CariJ^. 

151.    ^te  4^])ii:ci),  3,  4»  5. 

vith 
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with  the  ovcrfeen  appointed  by  the  jufticet  of  the  peaee^ 

in  all  matters  reUting  to  the  poor :  aod  indeed  the  chwdi* 

wardens  were   the  original  overfeere  long  beforv  tbpe 

were   any  ethers   fpecialiy  appointed    bj  ad  of  padia* 

ment  [a)» 

Oae  divrcli-         lo.  The  releafe  of  one  churchwarden  is  in  no  calo  a  bar 

in^ciuoc  lo  ||,g  afiion  of  the  others  for  what  they  have,  is  to  the 

'•***^  ufe  of  the  parifli. 

T.  7  Ja.  SiM-kiy  and  fir^aa.    In  prohibition :  The  cab 
was  i  two  chuichwardent  fue  in  the  fpiritual  court.  Cor  a 
levy  towards  the  reparation  of  their  church,  and  had  a 
feotence  to  recover,  and  coftt  aflcfled ;  the  one  rekaftthi 
and  the  other  lue&  for  the  coAs,  and  there  this  releafe  wm 
pleaded,  and  dilallowed.     Whereupon  he  praya  a  prohibit 
iion  ;   and   all   this  maner   was  dilclofed  in  the  prohi- 
bition;   and   the  defendant  cheicupon  demurred  in  law* 
And  now  it  was  moved,  that  this  releafe  by  the  one,  be* 
ing  in  the  perfonalty,  (bould  difctaarge  the  iotire.     But 
it  w^s  refoUed  by  all   the  court  to  the  contrary;   for 
chuichwardent  have  n>^thing  but  to  the  ufe  of  their  pariflif 
and   therefore  the  corporation   confifts    in    the  cburcl^ 
wardens;    and    the   one    foicly  cannot  releafe  nor  give 
away  the  goods  of  the  church  \  and  the  coft^  are  in  the 
fame  nature,    which  the  one  without  the  other  cannot 
difcharge.      And   of   that  opinion  was  sll  the  court  of 
king's  bench.     Wherefore  it  was  adjudged  for  the  de- 
fendant*    Cro»  Ja.  234. 
How  long  tbejr       i  u  By  Can.  89.  The  churchwardens  or  quellmen  fliall 
u'^w^*"*^     not  continue  any  longer  than  one  year  in  that  office;  ex* 
cept  perhaps  thty  be  chofen  again  in  like  manner. 

For  although  in  fome  places,  there  is  but  one  new  church- 
warden yearly  eleded ;  (he  who  was  junior  churchwarden 
before,  being  continued  cf  courfe ;)  yet  in  that  cafe  the 
books  of  common  law,  as  well  as  the  canon,  fuppofea 
new  eledion  to  be  made  of  both.     Gthf,  215.  {b) 

Bur  by  Can,  1 18.  The  office  of  all  churchwardens  and 
fidefmen  Ibail  be  reputed  to  continue,  until  the  new 
churchwardens  that  (hall  fucceed  them  be  fworn. 

And  although  a  parifli  prefcribe  to  chufe  two  church- 
wardens, and  that  the  perfons  fo  chofen  (ball  continue  ia 


(ii)  For  the  appointment,  powers,  and  duties  of  •vfrfnn^ 
fee  BottU  Poor  Laivs  bj  Confi,  cb,  1.  i^c.  mdBMrm*jJaJiit4t 
title  Poor. 

{b)  Crf.  7tf.  532.     iVijr,  3U 

that 


that  eflke  for  two  years ;  yet  the  parifli  may,  not with- 
.ftanding  the  prefcription^  remove  fuch  churchwardens  at 
their  plesfure^  and  chufe  new  ones  :  for,  as  it  is  faid,  the 
pariOi  might  fafier  great  iofs,  if  the  churchwarden^  ihould 
continue  fo  long  in  their  office  contrary  to  their  will ;  for 
in  that  time  they  might  wafte  all  the  pariih  goods  belong- 
iog  to  the  church.     Waif.  e.  39.  {a) 

12.  Cfif.  89*  ^U  ehurcbwardtns  at  thi  tnd  of  tbihr  ytar^  Accoois^ 
«r  within  a  month  afitr  at  thi  meft^  JhaU  btfore  the  mimfltr 
mmd  the  pariflninirs^  give  up  a  )ufi  accnmt  $f  fucb  monef 
m  I  they  have  receroid^  and  aifi  what  partiailarfy  they  have 
kefiewed  in  reparations^  and  otherwiftfer  the  ttjk  ojf  thahnrciu 
And  taft  §f  ally  g§ing  §ut  of  their  effice^  tbeyfkall  trulj  deliver 
up  t§  tie  peari/bieners  whe^foever  m§ney  or  ether  things  of  right 
kdouging  te  the  chtirch  er  parijh^  which  remaineth  im  their 
hfnds  \  that  it  may  he  dtlivtrtd  ever  by  thtm^  te  the  next 
eketnhwardens^  by  bill  indented  {b)^ 


(41)  13  Rep.  70. 

\b)  All  churchwardens  being  alfo  overfcers  of  the  poor 
{n9te,g.),  it  will  be  proper  tooocice  here  the  17  Gee,  z,  c.  id. 
which  regalates  the  mode  of  their  accounting,  and  enads* 
chat  **  the  churchwardens  and  overfeert  of  the  poor  (hall 
yearly  and  t^try  year,  within  fourteen  days  after  other  over- 
ners  ftall  be  nominated  and  appointed  to  fucceed  them»  de- 
liver in  to  fuch  fucceed ing  overfeers,  a  jnft,  true,  and  perfeft 
accoant  in  writing,  fairly  entered  in  a  book  or  books  lo  be 
kepf  for  that  purpofe,  and  figned  by  the  faid  churchwardeaa 
mad  overfeers,  of  all  fumi  of  money  by  them  received^  or 
rated  and  aifefled,  and  not  received  ;  apd  alfo  of  all  goods* 
.chattels,  ftocky  and  materials,  that  (hall  be  in  their  hands*  or 
in  the  hands  of  any  of  the  poor  in  order  to  be  wrought,  and 
of  all  monies  paid  by  fuch  churchwardens  and  overfeera  b 
accounting,  and  of  all  other  things  concerning  their  faid 
ffice  $  and  ihsll  alio  pay  and  deliver  over  all  fums  of  money* 
(oods,  chattels,  and  other  things  as  ihall  heio  their  hands* 
Sflto  fock  fucceed  ing  overfcers  of  the  poor;  which  faid  accoaaC 
fliall  be  verified  by  each,  or  by  the  affirmation  of  perteis 
caHed  ^akers^  before  one  or  more  of  his  majcfty's  jnftices  of 
ska  peace  I  which  faid  oath  or  affirmation  fuch  juftice  or 
jafticet  is  and  are  authorized  and  required  to  admiailler,  aad 
CD  figs  and  atteft  the  caption  of  the  fame  at  the  foot  of  the  Aii4 
accoQBt,  without  fee  or  reward  ;  and  the  faid  hock  or  books 
fliall  be  carefully  preferved  by  the  churchwardeaa  aad  over- 
iaers*  or  one  of  them,  in  fooe  pnhKck  or  other  place  ia 
€^ttTy  parifli,  town,  or  place ;  and  they  (hall  and  are  hereby 
required  to  permit  any  pcribn  there  aiTciredt  or  liaUe  to  be 

affeifed. 


41  a  et)ttrei)t0drliett0* 

JjuJI  0ee9unt'\  li  the  cuftom  of  the  pari(h  is,  fbr  a, cer- 
tain number  of  perfons  to  have  the  goTernment  theteof* 
and  the  account  is  given  up  to  them ;  the  cuftom  is  gjood 
in  lawi  and  the  account  given  to  them  is  a  good  accoiiot. 
Gibf.  2 1 6. 

By  bill  indiniid']  Li nd wood,  fpeaking  of  the  inventorjr 
of  the  goods  of  the  church,  to  be  delivered  in  writing  to  the 
archdeacon,  fays,  **  it  were  good  that  thcfe  writings  (hould 
^^  be  indented,  fo  that  one  part  might  remain  with  the 
**  archdeacon,  and  the  other  with  the  parifliiooers  :"  from 
whence  this  branch  of  the  prefcnt  canon  feemeth  to  bate 
been  taken.     Gibf.  216.  [n) 

M.  3  IV.  Styrrop  and  Stoakn.     If  money  be  difburfcd 

by  churchwardens  for  repairing  the  church,  or  any  thing 

clfe  merely  ecclefiafiical ;  the  f'piritual  courts  (hall  allow 

cheir  accounts :  but  if  there  be  any  thing  elfc  that. is  an 

agreement    between     the    parifhioners ;    the    fucceeding 

churchwardens  may  have  an  adtion  of  account  at  law, 

and  the  fpiiitual  court  in  fuch  cafe  hath  not  jurilciidioa* 

12  Mod,  9. 

Account  whea       13*  If  ^  churchwardcn  in  any  cafe  is  malicioufly  fiied 

i«kd,  fioaU     in  the  fpiritual  court  for  not  making  up  his  account,  and 

is  excommunicated,  when  in  fad  it  hath  been  duty  made; 

'he  may  have  a  prohibition:  and  atfo  an  adiion  upon  the 

cafe  will  lie.     Gibf,  21 6.     Bunb^  247. 

M,  4  G,  2.  Sncwden  and  Herring,  Where  churchwar- 
dens have  pafTed  iheir  accounts  at  a  vedry,  the  fpiritual 
court  (ball  not  afterwards  proceed  againft  them  to  account 
upon  oath.     Bunh,  209. 

E,  7  G.  2.  ly^itiwright  and  Bag/haw.  The  churchwar- 
dens were  cited  into  the  court  of  Litchfield  to  account: 
they  pleaded,  that  they  had  accounted  at  the  veftry,  ac* 


afiefled,  to  infped  the  fame  at  all  feafonable  times,  payiag 
fixpcnce  for  fuch  infpedion,  and  fhsU  upon  demand  forth- 
with give  copies  of  the  fame,  or  any  part  thereof,  to  fack 
perfon,  paying  at  the  rate  of  fixpcnce  for  every  300  words." 

And  in  default  of  yielding  up  an  accoonc*  and  deliver- 
ing over  money  or  goods,  &c.  in  their  hands  as  afbrefaid, 
they  may  be  committed  to  the  common  gaol,  by  two  or  more 
juftices  of  the  peace,  until  they  fhail  have  given  fuch  ac- 
count, and  yielded  up  fuch  money,  goods,  &c. 

The  43  Eliz.  c.'z.  ^  2.  had  before  direfUd  an  account  to 
be  given  in  by  the  ovcrfeers  within  four  days  after  the  end  of 
their  year. 

{a)  Lind,  f  o» 

cording 


mrdbg  to  law;  which  was  rejeded;  and  a  prohibition 
was  granted.  For  the  ordinary  is  not  to  take  the  ac- 
count ;  he  can  only  give  a  judgment  that  they  do  accounts 
and-to  what  purpofe  (hould  they  be  fent  back  to  thole,  who 
have  taken  their  account  already  ?  Str.  974, 

T.  13  C  2.  jfdams  and  Rujh,  By  the  court;  The 
fpiritual  ^urt  bath  no  jurifdi^ion  to  fettle  the  church* 
wardens  accounts.  And  a  prohibition  was  granted,  after 
fentence  allowing  the  accounts,  and  an  appeal  to  the 
arches.     Sir.  il33-  j(tf) 

And  if  the  cDurchwardens  have  laid  out  the  f>ari(b 
money  imprudently  and  iinprovidently  ;  y^t  if  it  be  truly 
and  hooeftly  laid  out,  they  muft  be  rcifsbttrfed  again: 
and  tbe.parUhioners  can  have  no  remedy  herein,  unlefii. 
foogic  fraud  or  deceit  be  proved  againft  them  1  becaufe  the 
parifli  have  made  them  their  tru/leca.  But  if  they  be 
ggoing  on  in  an  ^xpenfive  way,  the  pariOiioners  may  com* 
plain  to  the  ordinary,  in  order  to  give  a  check  to  them. 
Of  to  procure  {Dr»  Gibfon  fays)  a  removal  of  ihem  from 
theic  office.     Giif.  196.  (If) 

14.  if.  3  G.  %•  Dint  SLgzinttfrudince  and  Baul*  Before  Ciaaot  brifig 
the  delegates.      Adjudged,  that  the  churchwardens  Pru-  J^^Hiw'u 
denc^  and  ]k>nd  could  not  cite  the  defendant  Dent  into  expired, 
the  fpiritual  court,  for  non-payment  of  his  church  rate» 

after  their  year  was  expired  ;  for  they  can  only  fue  in  their 
poUfick  capacity,  and  cannot  inftitute  any  fuit  after  that 
capacity  is  gone,  it  was  agreed,  that  if  the  fuit  had  been 
begliB  within  their  year,  they  might  have  proceeded  in 
k  after  their  year  was  out,  this  being  of  neceffity  to  pre* 
¥cqi  people  from  delays  in  order  to  wear  out  the  year  ; 
but  in  regard  this  fuit  was  not  commenced  till  the  year 
waaour,  and  no  precedents  were  (hewn  to  warrant  this 
fuit)  the  defendant  Dent  was  difmifled.  Sir.  852.  1  Bau 
JUt.  376*  (r) 

15.  If  the  churchwardens  for  the  time  being,  negleil  ^  *'"*' ^•j 
to  bring  an  aAion  for  any  of  the  goods  of  the  church  taken  |t^  ^"  "° 


(«)  The  fpiritual  court  may  compel  the  churchwardens  to 
'deliver  in  their  account,  but  cannot  decide  on  the  propriety 
of  the  chafes.  Therefore  if  they  tske  any  ftep  after  the  ac- 
CMDts  are  delivered  in,  it  ii  an  exceft  of  jurifdidion  for  which 
a  prohibition  will  he  granted,  even  after  fentence.  Ltman  v. 
GMry,  3  ST.  Rif.  3. 

(A)  Aute^  1  \ . 

(r)  See  €Xfm\^.  IX.  infm. 

away ; 


C^urtibtDAmi 


IVifl  ibdr  '^iKcWIbre  may  Wing  tfcCpaft  for  them, 
n4«a  tt  ih«ir  «flkc  :   but  thrn  the  t  ' 

■mt  Af,  «•  4k  dimage  «/  r^c  fartfiMoKtri,  snd  dm  << 
«W|6(Mr|'^HHMgh  Ihc  old  churchwaidens,  in  wbofc  (tmc 
the  eoodi  wert  taJten   away,  might  fay  either.     0W> 

-  AaiK  Mf  .ftf  (he  goods  of  the  church  «rc  detained,  w 
dm:  MmMd  hf  the  ptedeccfl'or ;  the  fuccelTor  hath  an  ic- 
dMfcaghiaftlttUtiro      OiV-*l6. 

l6.  B,l^^.  NithtlfenwA  Mojitrs.  On  a  hill  in  chn>  j 
CHJr  »ytalk  BJBtijp  pdriihionerK,  by  the  executrix  of  oiiesf 
theckUKbtrMtd^ns  of  IVnaJ/fd,  ta  be  retmhuKed  moittf 
l^'«lt  by  <k»  tcftator  ■<  chuichwarden,  fur  rebuilding 
llttlitKplfe.llf  Ate  church',  a  was  abjectcJ,  that  this  nutta 
4Hr  fiipu^et  the  ccclefiadical  coDrt,  and  not  foe  thit 
CMrtt  BiA  bf  Hircouft  chancellor,  the  plaintiff  i)  pn^ 
porferMMrf^  thi)  court,  and  thrre  are  many  pttcedcBU 
•f  itoKke  Mhire.  And  it  wai  decreed,  that  the  porift- 
itWWi  fcpJd  trimbwffe  rhe  plaimiFFthc  mKaey  )std  oat  b^ 
ber  lefiitor,  with  colts  of  tliU  fuit :  and  that  the  tnoney 
-OoyuWnlfel  by  a  fuiilh  inc.  ri».  Tit.  ChuRhwar- 
4mm.  C,    -■■■ 

.  .  '--f;  »r»t.  Ittditr  parilh  in  tVelet.  The  dMirchwwdeei, 
««  Mng  l-danntation  for  the  goods  of  the  patifli,  cmb- 
■Maced  ailiit  with  th«  content  £i>d  by  order  of  (he  pa- 
riA^  concerning  a  chjirity  fur  the  poor :  irf  which  tint 
tfaey  mifcarmd.  And  ^en  th^  brought  a  bid  agaWt  4» 
liibre^ent  oburcbmrdani,  to  tie'repaid  tbe  cofl*  tjr  ^W. 
expended ;  '«fid  had  a  decree  for  (t.  It  vaa  pta««a»  'ihir 
ftom  liMe  to  lime  the  pariAi  -wa*  .nade  wi4HaiuwJ:<W 
iifMf  they  did ;  and  thoagb  then  ipai  ii»  vMrjrbf  fM^ 
f&lptiam,  yet  a  veflry  boolc,  kept  for  the  parMh  aA^  «Mf 
aUowtd  oi  evideflce  of  their  confent.  Tfaey  m  tM  ttiit' 
tees  of  the  patifh;  and  the  parifhionen  ou^MfiMtti- 
bute,  mA  MM  by  th'e  burden  «pod  ihefe  poor  ^edplalbe 
dwn<hwar4aDi.  And  the  inmWl  iwat&tn  ftHiMbliiii ' 
dent  need  not  to  he  made  partiet,  as  they  aie  leuful. 
By  the  nailer  of  the  rolls.  Ptn.  Ttt.  CborcbMktedt.  C* 
But  it  ia  raid>  the  <f  iritual  court  hitb  no  poirer  I9  oc^cr 
a  rate  to  rcimbur/c  tbe  prec«ding  charcbwBhlci^  'iaA 
a  prohibition  wu  graiited  aftei  Cuteooe,  ia  t^  afe  «■ 
t>nu/iii  and  tfilhwfiot  T.  iqV  uG.%.  bocwfe  mm 
the  face  of  (be  onler  it  aiqwatad  tbf  < 


(a)  Cn.  Biik,  14;.  tf^t 


Citation  4<$ 

bad  no  jurifdiflion :  And  by  the  whole  court  of  king^i 

bench  unanimoufly.  There  cannot  be  a  rate  made  to  re-  , 

ImbHrre  the  churchwardens  -,  becaufe  they  are  not  obfiged 

to  lay  any  oioney  out  of  their  own  pockets.     Cafa  in  tbi 

Hmg  6/  Lsrd  Hardwickt^  38 1 . 

17.  If  an  afiion  be  brought  againft  any  chu)'ch wardens.  Their  protcftiM 
or   perfons  called   fworn   n>cn,   executing   the  offite  oj  ^y '^*  *■•' "^ 
churchwarden,  for  any  thing  done  by  virtue  of  their  of-  (ionof  tbttr 
fice ;  they  may  plead  the  general  ifliie,  and  give  the  fpe-  office*^ 
cial  matter  in  evidence :  and  if  ^  verdiA  is  given  for  them, 
or  the  plaintiff  (ball  be  nonfuit,   or  difcontinue ;    they 
fluil  have  double  coils.     7  J.  c.  $.     21  J.  c.  12. 

M.  8  Car.  Idrchtuel  againft  Smith  and  others.  AAion 
upon  the  cafe  was  brought  againft  them ;  becaufe  that 
thev  being  churchwardens,  prefcnted  the  plaintiff  falfly 
ami  malkioufly,  upon  a  pretended  fame  of  uicontinency* 
Upon  not  guilty,  it  was  found  for  the  defendants,  and 
iDOved,  that  they  might  have  double  cofts,  becaufe  they 
arere  troubled  and  vexfed  for  mttter  which  did  con^ 
<«rn  their  office,  fiot  it  was  refolved,  it  was  not  within 
the  ftaCute;  for  it  is  merely  ecclefiaftical ;  and  the  ft'atute 
itras  never  intended,  but  where  they  (hall  be  vexed  con- 
cerning temporal  matters  which  they  do  -by  virtue  of  their 
oflfeSe,  ahd  not  for  prefentments  concerning  matters  of 
iuliew    On.  Car.  285.  {a) 

Churchyard.    See  Cj^urcfj^. 
Ciftcrcians.    Sec  SpM$XittVt$^ 


Citation. 

f.  ^  A  Citadon  is  a  judicial  ad,  whereby  the  defendant,  citatioo,  what. 

^^  by  authority  of  the  judge  (the  plaintrff*  requeiling 
It)  ia  commanded  to  appear,  in  order  to  enter  into  fuif. 


•»^   9»    ■ 


.  («).  By  9  Gm.  3*  r.  37.  Charchwardem,  for  payiag  the 
{MUr  otberwife  than  10  lawful  money,  are  to  forfeit  to  the 
.^nor.BOt  left  than  los.  nor  more  than  20^.  And  by  27  G#».  3. 
a*  37«  h  23*  Churchwardens  and  overfeerf,  on  notice  from 
a  Jafice  of  the  peace,  are  to  profecute  pawnbrokers  offend* 
jag  a^nll  that  aft,  at  the  cxpeoce  of  the  parifh. 
-  '  '  at 


RKi  crrtua  di/i  ia  i  place  wbcte  juAiee  ii  i 

■•faA>>  "  J.  Tte  citxtion  OB^  tDconuio,  1.  7*hc  a«cDcc{4 
JMdfc,  atx)  fall  conioulBoa,  if  be  be  cJckg«:cd :  if  h 
an  onlroiiy  judge,  then  iht  llile  of  tbe  tsari  when 
ii  joilge.  2.  The  Dsaie  of  tucn  wbo  it  10  be  cunL  }.  A 
appointed  dav  and  plicc  wbcic  he  nuQ  appcM;  1  " 
day  onchi  ciitin  to  be  cxptcitil  (unicvliiijr  10  be  ( 
daj  cf  ib«  week  or  nonib,  or  e\(e  ciiIt  (be  not  < 
day  (orlongei]  from  ibcd«teoMa:  ciiiiioa  :  and  the  li 
of  appearance  ougbt  eo  be  tnute  or  leu,  according  10  6 
dtRince  of  tbe  place  where  ibcj  lire.  4.  The  caidc  i^ 
wbkh  the  fuit  b  ta  be  coanDeoced.  5.  Tbe  tuoK  I 
the  patty,  at  whufc  ia&iatx  the  citoion  , 
Cti/ft.  26, 

By  C«i>.  120-   No  bilhop,  cbanccllor,  xrchdeaccMs  ( 
ficial,  or  other  ccdcruftical  jud^r,  fhstl  lulicr  tay  g 
ril  proccfTci  of  gutmrn  ntmina  to  be  Uot  ow:  of  his  ca 
except  [he  t»ine(  of  all  Tucb  ai  ibcieby  arc  to  be  C 
fbill  be  firil  cxprefily  entered  by  the  hind  of  tbe  reg 
Of  hii  deputy  under  the  faid  (Muccfici ;  and  the  {jud  p   . 
C<irei  and  natncs  be  firfi  fub'cubi^   by  the  jodge.  Of  Ui  ■ 
deputy,  and  hia  Teal  theicio  aSaed. 

The  rule  of  tbe  ancietit  canoo  law  in  wbicb  ,ca&  1  _ 
that  b^  tbe  general  claDfe  ^iJtm.aiH  io  ctudonix^a 
rnoic  th»n  three  or  four  pe:r>iis  Qioul>!  be  i' 
nicfit;   whcifc  name*  fijuotum    nnminaj    thf  perfiMi  1 
obtained  the  citatkm   wai   particularly' 10' cxpreb,  tkrit 
there  might  be  no  rcoib  for  'naud^ld  Xtjnag  tbe  siaH 
itpleafure.     Gihf.  1009.  .    . 

A  company  in  London,  refuCng  to  pay  a  dumfenjs. 
fet  upon  tbeir  hall,  the  mailer  aniif  waraena  were  otti 
into  the  ccdeTiallical  court  by.  their  rirnamea  and  nwHet 
of  baptifm,  wiib  the  addiiioo  of  suftcr  and  wariaai  af 
the  ciHnpany  of  waxehandleri.  Afld  upon  motiog  Iim  m 
prohibition,  becsufe  they  were  cited  in  tbeir  attnol  nm 
city,  wbcn  it  fliould  have  been  in  their  politiclc  capfin^  ■ 
the  court  beld  the  citation  to  be  good,  becanfc  tbe'  Itaij 
politick  could  not  be  cited,  and  there  wai  no  reaiedy'bvt 
in  thii  way:  and  a  prohibition  was  denied.  H.  3291.34 
C.  3.  SUh.  27. 
km  te  b*  3.  0th,  FoTifmuch  a*  we  are  given  to  aodoflan^  that 
'<■'■  they  who  have  obtained  letters  ciutory  do  fend  ihev  M 

three  vile  tneRengera,  to  the  place  where  the  perfoa  t6  M 
cited  it  faid  to  inhabit  1  which  letters  two  of  ibeiD  do  pvK 
up  over  the  altar  of  the  church  of  thu  pint,  w  in  fafoe 
8  OChtt 
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9ther  pisict  iberic*  .and  tl^  third  prafcptly  tak^^  ifiem 
lMr#y ;  fro^s  whence  it  Gome;th  to  p»rs,  that  two  of  them 
jlftciryv^rd^  giving  their  tefiignpny  that  they  cited  him  i^c- 
V^ing  Xo  the  gijBAQer  afid  cufiom  of  .the  country,  he  js 
«fl|coinaiwicAted  or  ^^^pended  as  cootuinacious,  wherjCfis 
WiMd.h^^was  not  copjtumacious,  nor  knew  any  thing pf 
^hjt  <it%(ion :  Thcteibre  to  t^ke  ja'w.ay  .this  ^inoft  abooip. 
jl^Mt  .nbMfet  and  .otjber  /uch  Hkf.,  w.e  do  o.rdavi,  Miat  from 
JketnQoforth  ieiters  Dilatory  in  cagfes  ecdefiarftical  ^#11  npt 
■Mf  iient  ,by  tho^s  who  obtain  ihen)»  nor  by  (hqir  oaefleii- 
igers }  ^ut  the  jvdge  Ib^U  fend  idieip  by  his  o.wQ  faixl^ul 
ayesfTcAgerj  ^t  ithe  /ncnicriit^  .ey pence  of  l^ie  perfoo  (umg  , 
them  out ;  or  at  le^ft  tjhe  jdita^iov  flvali  .b^  ^irqded  fp  j^e 
c4eM  lof  the  deanry  [thist  is,  to  the  r.ural  .dj^apj  wbiercf  iJ^e 
jiHityip  be  cited  dsvelleth,  who  at  the  judge's  moiaaand- 
.«icm^ll  faiihfujiy  execute  ttie  faiiie>l>y  Mg^Jf  .or  .his 
CCfiain  snd  (ruAry  cpeflengers,     4ibm.  63. 

OtM»  We  do  decree,  that  wbr p  ^  judgf  iendpch  a 
cidittoo  again(l  any  perfon  who  is  abfent;  be  fli^lL  €qiii-> 
4Dtt  tbc'tipMciitikNi  thereof  to  the  dean  of  the  place,  ot  .10 
fome  perfon  cenain.     /Ithon.  12^. 

Str»(fifrJ.  Whereas  biihops  and  archdeacons,  their  ,offi- 
mt^  jand  Qlhtf  ordinaries,  and  their  commiflaries,  com- 
mand primary  citations  for  .the  corre£lion  of  offenders  to 
Jbc  necsuted  ;by  re^ors,  vicars,  or  pariih  priefts;  and  ic 
js^ftfiquiont-ly  laid  ao  their  charge,  ihat  concerning  thofe 
iro^tena  .  fcur  which  the  citation  is  made  they  perverfely 
^fdofe  the  'Gonfeffions  of  the  parties  cited  made  privately 
ainto.tfaem,  whereby  they  are  greatly  fcandalized,  and  the 
pariflMoaera  for  the  future  t^fafc  to  confefs  their  £n6  unto 
them :  we  do  ordain,  that  primary  citations  from  the  faid 
imli«aries  (hall  not  be  ferved  "by  the  redors  or  others  afore- 
laid,  but  by  the  officials,  de^ns,  apparitors,  or  other  jni* 
ttiAen  of  the  faid  ordinaries*  And  if  any  fuch  primary 
OCatiooa  OiaU  be  cooimitted  to  the  refiors,  vicars,  or 
p^eftl ;  .they  Aall  «ot  be  bouQd  jto  ojbey  theoi,  but  the 
faaie  and  all  Xubfequent  cenfures  and  pro^efTes  tihereupan 
Hull  be  .lUKerJly  Koid  and  of  no  effe£l.     £iW.  90. 

4.  By  tlie  afoctfaid  conftitution  of  Otho ;  the  perbn  to  in  what  ir.snn-r 
wboinlbe citation .^  diredled  ihall  diligently  fcek  the  party  to  be  executed. 
lo  jie^tods  'I 

.  Andii»hQn;he4iaiJb  found  him,  he  is  to  ihew  to  the  party 
cited  the  dtatioo  under  fea)»  and  by  virtue  thereof  cite 
kifli  ap  Appear  at  tihciimc  apd  place  appointed  :  And  it  is 
■fnl  mlto  fo  leaif e  m  jiotc  with  himj  expreffing  the  contents 

afcpswf,   J  Oiigbf.44^  45. 
Vol.  I.  £.e.  But 
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But  if  ft  be  returned  upon  the  dtatioo  Ail  the  Weir- 
dant  cADnot  be  found,  then  the  plaintiff*!  profiar  ped* 
tionetb,  that  ihe  defendant  may  he  cited  pcrfaoallj  (tf  he 
can),  to  appear  and  anfwer  the  cooteots  of  the  fiornier  ci- 
ution ;  and  if  not  perfonally,  then  hj  any  other  wayi  lad 
means,  fo  as  the  party  to  be  dted  nuy  come  to  the  koov- 
ledge  thereof ;  and  this  b  that  which  b  called  a  ciudoa 
viit  it  midis^  or  a  puUick  citation,  fceing  it  b  taeoMwl 
either  by  publick  edid,  a  copy  thereof  being  afimd  lo 
the  doors  of  the  houfe  where  the  defendant  dwdb  s  or  Ae 
doors  of  the  parilh  church  where  he  inhabits,  for  die  (fmx 
of  half  an  honr  in  the  time  of  divine  fervice;  or  by  pab- 
lication  in  the  church  in  time  of  divine  (crvice ;  or^  as 
it  hath  been  faid,  by  the  tolling  of  a  hell,  or  the  iounding 
of  a  trumpet,  or  the  ereding  of  a  banner.  Thb  htiag 
done,  a  certificate  muft  be  made  of  the  premifles,  and  the 
citation  brought  into  court ;  and  if  the  party  cited  appear 
not,  the  plaintiff's  profior  accufeth  his  contamacy  (be 
being  firft  three  times  called  by  the  crier  of  the  court) 
and  in  penaUy  of  fuch  his  contumacy  rraucfteth  that  he 
may  be  excommunicate.     Cw/ei.  34.     i  OmgbL  49. 

Dut  the  citation  muft  be  feived  at  the  door  or  onifide  of 
a  man's  houfe ;  for  the  houfe  may  not  be  enieied  in  fuch 
cafe  without  his  confent.     JLiW.  87.     Atb§n.  63. 

To  this  purpofe,  by  the  aforefaid  conftttotion  of  Otb»  it 
15  direcled,  that  if  the  perfon  to  whom  the  dtation  is 
committed  ihall  not  be  able  co  find  the  party ;  he  ihali 
ciiufc  the  letters  to  be  publickly  read  and  expounded,  on 
the  Lord's  day,  or  other  folcmn  day,  in  the  church  of 
that  place  where  he  hath  ufually  dwelt,  during  the  cele- 
bration of  the  mafs. 

Or  publickly  in  the  ftreet  (faith  jttb9n)j  if  he  be  bin- 
dred  from  entring  the  church  :  otherwife  he  (hall  read  the 
citation  in  the  church,  and  leave  a  copy  thereof  upon  the 
altar :  and  the  abfent  perfon,  by  other  ways  means  and 
cautions  (if  any  occur)  (ball  be  cited,  before  he  be  pro- 
cteded  againli  as  contumacious.     if/Am.  65. 

In  like  manner,  by  a  conftitution  of  archbifhop  J/#* 
pham;  in  certain  cafe^,  they  who  cannot  be  perfonally 
cited,  (hall  be  cited  at  their  houfe,  if  they  have  any  at 
which  they  can  be  fa fely  cited ;  if  they  cannot  be  (afiely 
cited  at  their  hnufc,  then  in  the  parifh  church  where  fuch 
houfe  ilandcth  ;  or  if  they  have  no  houfe,  then  in  the  ca- 
thedral church  of  the  dioccfe,  and  alfo  in  the  church  of 
the  parifl]  where  the  offence  was  committed  (if  it  can  be 
fitlcly  done).    And  in  fuch  caSes^  they  fluill  be  proceeded 
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againft  in  the  fafne  manner,  as  if  they  had  been  cited  peN 
finaallv*    £fW.  85. 

5.  oy  the  fame  conftitation^  it  11  ordained,  that  all  or*  q^^i^.  ^  ^ 
dinary  judges  of  the  province  do  readily  affift  one  another  thediMiii, 
in  making  citations  and  exccdtions^  and  in  executing  all 
hwful  mandates^ 

Yet  by  the  ancient  lai^s  of  the  cburtb,  the  metropoIi« 
tan  was  forbidden  to  exercife  judicial  authority  in  the 
diocefe  of  a  comprovincial  biibop,  unlefs  in  cafe  of  ap-  ' 
peal  or  vacancy*  And  therefore  when  archbiflx)p  Pecchaa  . 
excommunicated  the  bifliop  of  Hereford  f6i^  refilling  this 
concurrent  power,  and  affirming  againft  the  archbiOiop 
that  he  could  not  exercife  any  jurifdidion  exdufive  of  the 
bifliop  within  the  brfhop's  own  diocefe,  nor  take  cogni- 
sance of  caufes  there  per  qucrelam;  the  archbifliop  de- 
fended his  claim»  not  upon  the  common  righf  of  a  metro* 
politan,  but  upon  the  peculiar  privilege  of  the  church 
of  Canterbury,  that  the  church  of  Canterbury  enjoyeth 
liich  X  privilege,  that  the  archbifliop  for  the  time  being 
may  and  ought  to  hear  caufes  arifing  within  the  diocefet 
of  his  fufiragans,  and  that  in  the  firft  inftance.  Which 
privilege  probably  fprung  from  the  archbifiiops  of  Canter- 
bury l)eing  legati  nati  to  the  pope.    6ih/.  1004. 

But  now,  by  the  ftatute  of  the  13  Hen.  8.  c.  9.  intitled. 
Tile  bill  of  citations  ;  ffTftn  gn^i  numbirs  tf  ibi  king^s 
fmhji&s^  as  tueU  men^  vrives^  firvants^  as  $tber  the  kinfs 
fiiji&s^  dwiUing  in  dsvers  diocefes  •f  this  ualm  of  England 
ami  Wales,  bavi  bien  at  many  times  calUi  by  citations  and  otbif 
fmtiffis  eomfmlfary^  to  appear  in  the  arches^  audience^  and 
aiber  Ugh  aurts  of  the  arcbbijhops  of  this  realm^  far  from  and 
aataf  the  diocefi  where  they  dwell ;  and  many  times  to  anfwer 
U  fiarmifed  and  feigned  caufes^  and  fuits  of  defamation^  with^ 
holding  oftitbeSf  andfuch  other  like  caufes  and  matters^  which 
taPi  been  ftted  m^re  for  malice  and  for  vexation  than  for  any 
jmft  cemfe  rf  fuit  %  and  where  certificate  hath  been  made  by  the 
fiaammerj  apparator^  or  any  fuch  light  literate  perfon^  that 
ib$pe^ty  againft  whom  any  fuch  citation  hath  been  awarded^ 
iati  been  cited  eirfummoned^  and  thereupon  the  fame  party  fa 
otrAfki  to  be  cited  orfummoned  hath  not  appeared  according  to 
ibi  tertifkatij  the  fame  party  therefore  hath  been  excommum^ 
mudt  or  at  the  leaft  fuff  ended  from  all  divine  fervices\  and 
iiarmfatt  before  tlmt  be  orfbe  could  be  ahfohed^  hath  bfen  com* 
fiOidi  mot  mJff  to  pay  the  fees  of  the  court  wbereunto  he  orjhe 
\fo  cafkd  by  citation  or  othir  procefs^  amounting  to  thefutn 


of  %U  or  Mi.  at  thi  Uaft ;  but  atto  to  pay  to  thefumminer^ 
offareuer^  or  atkr  Ught  literate  per/on  by  wbm  be 


or /be  was 


fi  urtlfiti  U  hjumfumwd^  f$r  every  mile  being  4ijlan%  frmt 
tbt  place  where  he  er  Jke  then  dwii.'ea\  tmie  the  fame  tuat 
toberettnto  he  w-Jbe  urns  fo  ettid  wr  fummemed  U  opfear^  tA ; 
i»  the  great  charge  and  impeve'i/bment  tf  the  ting's  /mI^s^ 
and  /«  the  great  eeeafiene/mijhehaviuer  and  mijlivim^  ifvurm^ 
iL'smeKy  and  JervoKti^  and  /#  the  great  impatrment  mad  dSac- 
metien  ef  their  gsed  namis  and  hene/^ies  :  it  is  there/ere  emaSedj 
that  no  manner  §f  perfen/haU  be  from  htncehrth  cited  arfnm" 
momd  or  ethtrwije  cailed  t§  a)tpearhjf  himjelfer  ly  any  pet*- 
rat9rj  he/sre  any  ordinary  anhJeacen  CGmmijptry  effjciai  $r^ 
sthtr  judje  fpiritaai^  cut  of  the  diece/e  or  peculiar  yeerifdi^cn 
habere  he  Jtall  be  inhabiting  at  the  t:me  of  cwetrding  or  gmg 
ferth  tf  the  Jjtne  citatimer  fi.mmcni  (except  it  Jball  be fer am 
efthe  cauf'es  hereafter  urilt/n^  thai  is  tefay^  (i)/v  •VJ^'* 
ritual  offence  or  cauje  committed  or  omitted  by  the  bijbep^  ardh 
deacon^  cammijfary^  official^  or  other  perfon  having  /piriinal 
iurif4i£iiony  $r  being  afpifiiual  yudge^  or  by  any  ntber  tpetfim 
u/itbin  the  diocefi  or  ether  jurifiUition  'wheremmo  4m  Jball  be 
eited  or  oihtrwife  lawfully  called  to  appear  and  anjwer  ;  and 
(l)  except  alfo  itfl:aU  be  upon  matter  orzaufe  of  appeal^  erfor 
other  lawful  caufe^  uimein  any  party  Jball  find  hnvfi^ grieved 
or  wronged f  by  the  ordinary  or  judge  of  the  dioce/e  trjuriJUc" 
tien^  or  by  any  of  his  Jubjliiutes  oncers  or  mint/lers^  after  the 
matter  or  cnufe  there  firji  commenaed  and  begun  to  be  /bew^nnts 
the  arc^h\l:p  or  tijhcp  or  any  other  having  peculiar  j  or /Jdi^ton, 
within  uhofe  pmince  the  diccefe  or  place  peculiar  is  ^  f'"  (3) 
in  cafe  t'.at  the  Lijhp  er  ether  immediate  judge  or  ordinary  dar% 
not  Kor  xi  ill  net  (snvent  the  party  to  hefutd  befcre  him ;  or  (4) 
in  cafe  thit  tic  hifi.cp  cf  the  disceje  or  judge  of  the  place^  udthin 
wbofe  jur:  dirfifn  cr  before  whom  the  Juit  by  this  a£t  fimllbt 
commend d  end  profautcd^  be  party  direiHy  or  indireifly  to  the 
matter 


cr 

^'^  ,  ...  - 

the  archlij/jsp,  bijhcpy  or  ether  fuperior  ordinary  er  judge^  t2 

take  treat  €x<:fnine  or  deter  wine  the  matter  before  him  or  his 

fuffiitutei^    and  thjt  /;  be  done  in  cafei  only  where  the  laxu 

civil  or  canon  doth  affirm  execution  of  fucb  reqneft  or  inftance 

oj  jurijdi.'Har  to  be  taivfid  or  tolerable)  ;  upon  pain\6f  forfei* 

ttite^  to  iv.  ry  ptrfrn  by  any  ordinary  commiffary  offficiad  or  Jmb* 

Ji  it  lite  by  virtue  of  his  office  cr  at  the  Juit  of  any  perfon  So  be 

ciic'J  or  cthirwile  Jumniined  or  called  contrary  to  this  a£I,  ff 

d^i'ble  damages  and  ccfh^  to  be  recovered  by  a&ion  of  debt  or 

npn  the  caic^  i^i  any  cf  the  king's  high  courts^  er  in  any  other 

competent  temporal  couft  of  record;  and  apm  painofforfeittaro 

lor  every  perfon  fo  furnmancd  cited  or  otberwife  called  at  afert" 

Jaid 


JSaid  to  anlwir  bifin  any  fffrritacl  judge  out  of  th  dioce/i  or 
otbtr  jurt/M^ion  where  th<  fold  per/on  dwelleth,  lol.  half  to 
the  iingf  and  half  to  him  that  wiUfue  in  any  of  the  king^sfaid 
aurtSn     r«  I9  2»  3. 

Provided  always^  that  itJhaHh  knpfulia  every  aretK/hop 
of  this  realm  to  cite  any  fer/on  inhabiting  in  any  brjhop^s  diocen 
within  his  province^  for  caufes  ofherefy ;  if  the  bijhpp  or  ether 
ordinary  immediate  thereunto  confent,  or  do  not  his  duty  in  fu^ 
nijbment  oftbefame*     f.  4. 

Provided  alfo^  that  this  Jhall  not  extend  to  the  prerogar 
true  of  the  archtijhop  of  Cantcrbifry^  for  caHing  any  perfifi 
out  of  the  diocefe  where  he  inhabiteth^  for  probate  of  any  ttjla^ 
ment.    f,  5. 

Provided  alfo^  that  ibis  a£i  Jhall  not  be  prejudicial  to  the 
archbijbop  of  york^  for  probate  of  ttfiamtnts  within  his  pro^ 
vince  euid  jurifdiifiouy  by  reafon  of  any  prerogative.     C  7. 

Far  from  and  out  oftht  dioceJe'\  By  reafon  of  this  expref- 
fion  in  the  preamble,  it  was  doubted  in  the  6  %•  whether 
the  archbiftop  was  not  at  liberty  (notwithminding  thii 
2£X)  to  cite  the  inhabitants  of  Liondon  and  other  neigh- 
bouring places  of  the  fame  diocde,  into  bis  court  of 
arches  ;  which  would  be  no  more  a  grievance  to  the  fub* 
je^i  than  the  being  cited  into  the  confiftory  of  London  ; 
and  could  not  properly  be  called  a  citing  out  of  the  dro* 
ccfe,  fince  the  court  of  arches  is  held  within  the  dioceie 
of  London.  But  all  the  juftices  of  the  court  of  common 
pleas  held,  th^t  the  archbifiiop  is  retrained  by  this  z€^ 
from  citing  any  inhabitants  of  London,  befides  his  owi| 
peculiars  \  bccaufe  the  excufing  the  fubjeA  from  travel 
and  charges  was  not  the  only  benefit  intended  by  it,  but 
alfo  the  benefit  of  appeals ;  and  by  diocefe  in  this  flatutc» 
was  undcrftood  iurifdi£lion ;  and,  as  to  the  language  of 
the  preamble,  that  the  enatfling  parts  of  ftatutes  are  ii) 
many  cafes  of  larger  extent  than  their  preambles  are. 
Cibf.  lOOj. 

In  the  next  reign,  //.  9  Car.  in  Gobbet's  cafe,  the  like 
point  came  under  confideracion  again,  and  prohibition  to 
the  arches  being  prayed,  the  determination  was  as  follows  i 

Jfooes  faid,  that  he  was  informed  by  Dr.  Duck,  chanceU 
or  of  London^  that  there  hath  been  for  long  time  a  com*, 
poficion  between  the  biihop  of  London  and  the  archbifhop 
of  Canterbury,  that  if  any  fuit  be  begun  before  the  arch- 
bifiiop, it  Ihall  always  be  permitted  by  the  bifhopof  Lon* 
lioD  I  (o  that  it  is  as  it  were  a  general  licence,  and  fo  not 
fued  there  but  with  the  bifhop's  aflent;  and  for  that  rea- 
ipa  the  arcbbifliop  oever  makes  any  vifitation  in  London 
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^ioccfe*  Aod  hereupon  the  prohibiuon  wu  deoi^.  GBfi 
Xpos.  (a) 

But  in  the  cafe  of  Ford  and  If^iUmf  tf.  15  &  i6  C,  2« 
when  the  fame  compofition  was  ursec}  in  the  on^  of 
lung's  bench,  again^  a  prohibition  To  the  a'chcs,  the 
court  was  diTided :  Hide  chief  jifftic^i  and  Wiodliami 
againfl  the  prohibition  i  and  Twifden  and  Keyling  for  it, 
/kgainft  the  prohibition  it  was  faidy  that  the -arches  is 
within  the  diocefe  of  London,  ipd  that  the  compofitioii 
amounts  to  a  licence }  apd  for  the  prohibition^  that  Lon- 
don is  not  within  the  jurildifiion  of  the  arches,  and  that 
the  copdpofition  is  taken  away  by  the  ftatute,  inafinudi 
as  no  agreement  between  ordinaries  can  prejudice  the  peo- 
ple, for  whofe  benefit  the  fiatute  was  made*  GH/. 
1005.  (*) 

That  nt  manmr  tf  pitjin  Jbijl  iifr§m  hnmfirtb  cited]  Bu| 
if  a  man  is  cited  out  of  his  dioceie,  and  appears,  and  feo- 
tence  is  given,  or  if  he  fubmits  himfelf  to  the  fuit;  he 
(hall  have  00  benefit  by  this  ftatute,  nor  will  a  prohibiuon 
be  granted.     Gshf.  loob.    Carib.  2h 

Oui  of  the  diocifi]  And  that  as  it  feemcth,  whether  the 
fee  be  fiill  or  vacant.  For  in  the  13  or  14  %.  in  theofe 
of  one  Piikaver^  it  wa$  refoived  upon  this  ftatute,  that  if 
a  biflioprick  within  the  province  of  Canterbury  be  void, 
and  fo  the  jurifdi6lion  be  devolved  to  the  -mccropolitan  \ 
be  muil  hold  his  court  within  the  inferior  diocefe,  for 
fuch  caufes  as  were  by  the  ecclefiaftical  law  to  be  holder 
before  the  infenor  ordinary ;  and  the  prothonotafies  faid, 
it  had  been  fo  formerly  refolved.  But  a  little  before  this, 
in  the  1 1  Ja.  the  contrary  was  refolved ;  that  is,  where 
one  was  cited  out  of  his  diocefe  before  the  archbifliop  of 
Canterbury  as  guardian  of  ibi  fpiritualties^  not  only  prohi- 
bition was  denied  \  hut  it  was  further  faid,  that  if  he  had 
been  cited  before  him  as  metropolitan,  it  would  have  beeii 
granted  upon  this  ftatute.     Gibf,  ioo6. 

Or  peculiar  jurifdi^ion]  That  is,  whether  they  be  cited 
put  of  fuch  peculiar  to  the  arches,  or  before  the  ordinary 
within  whofe  diocefe  the  pecyiliar  doth  lie.  And  0>ke 
faid,  that  if  a  man  be  fued  out  of  his  diocefe,  yet  if  he  be 
fued  within  his  own  proper  peci^iar,  he  is  not  within  this 
(latute.     Gibf.  1006. 

IFhere  hi  Jhall  be  inbabiting]  H.  8  Ja.  an  attorney  in  the 
Icing's  bench  was  fu^d  in  the  arches  for  a  legacy;  and. 


(fl)  CrQ.  Car.  339.        (*)  Sir  T.  Reym.  91.     iKei.Sy. 
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Sot  Att  be  inhibited  in  the  diocefe  of  Peferbofoucfa,  pre*' 
bibition  was  prayed  and  granted ;  becaufe  though  he  re- 
mained here  in  term  time,  he  was  properly  inhabiting 
within  the  jurifdidion  of  the  bifllop  of  Peterborough. 
Gib/.  ioo6.    a  Brownl.  la. 

But,  T.  17  C-  a.  when  one  was  cited  into  the  arch* 
deacon  of  Canterbury's  court,  for  not  coming  to  church 
at  Biddenden  in  the  county  of  Kcnt^  and  pleaded  that  he 
wasHin  inhabitant  in  the  diocefe  of  Chichefter,  the  court 
declared,  that  if  a  man  be  cited  within  the  diocefe,  though 
be  be  not  an  inhabitant  there,  but  only  comes  there  to 
uade  or  other  wife,  yet  this  is  not  within  the  ftatute;''and 
that  if  it  were  otherwife,  there  might  beoSences  commit* 
ted  within  the  ecclefiaftical  law,  which  could  not  be  pu* 
niflied  at  all ;  for  men  would  oflfend  in  one  county,  and 
then  remove  into  another,  and  fo  efcape  with  impunity* 
GiUi  ioo6.     Hardr,  421. 

But  in  the  cafe  of  fVtftcoU  and  Harding^  E»  15  C  a. 
when  the  fuit  was  for  tithes  in  the  diocefe  of  Sarum,  where 
they  lay,  and  prohibition  was  obtained  upon  this  ftatute 
becaufe  the  defendant  inhabited  in  London ;  the  court^ 
upon  notice  that  the  fuit  was  for  tithes,  granted  a  con* 
fultation,  and  declared  that  that  cafe  was  not  within  the 
fiatute :  though  the  contrary  feems  to  have  been  agreed,  7*. 
9  Ja.  in  the  cafe  of  Jims  and  B^yer*  GibC  ioo6«  i  Lev. 
96.    a  Brownl.  ay. 

71  I  fy.  iyo$dward  and  Aiahpufa.  Woodward,  who 
lived  in  the  diocefe  of  Litchfield  and  Coventry,  but  occti- 
pied  lands  in  the  diocefe  of  Peterborough,  was  there  taxed 
in  refped  of  his  land,  as  an  inhabitant,  towards  a  rate  for 
new  calling  of  the  bells,  and  becaufe  he  refufed  to  pay. 
was  cited  into  the  court  of  the  bifliop  of  Peterborough^ 
and  libelled  againft  for  this  matter.  And  by  the  court  1 
thia  is  not  a  citing  out  of  the  diocefe,  for  he  is  an  inhabit- 
ant where  he  occupies  the  land,  as  well  as  where  he  per- 
fooally  ffcfides.     i  5«tf.  164. 

At*  II IV.  Afacbin  and  Al9lt9n.  In  a  declaratbn  in 
attachment  upon  prohibition,  the  cafe  was,  that  the  plain* 
tiff  lived  in  Nottingham  within  the  province  of  York^ 
nnd  there  fubtraded  tithes,  and  then  removed  into  Lin* 
oolnfliire  within  the  province  of  Canterbury.  Afterwards 
he  happened  to  so  to  York,  and  was  fued  there  in  the 
court  of  the  srchbifliop  for  the  fubtraAion  aforefaid,  and 
had  a  prohibition  on  the  fiatute  for  citing  him  out  of  bis 
diocefe.  But  at  laft,  after  debate,  a  confultation  was 
zwuM^  for  that  the  fubtradion  of  tithes  is  local,  and 
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by  ibe  flatnlc  of  tbe  32  H.  8.  c.  7.  muft  be  fued  before 
the  ordinar J  of  that  place  wbcie  the  wrong  was  done  \ 
oiherwife  in  cafes  tranficorj,  where  the  adbn  follows  the 
pcrfon  of  the  offender:  And,  as  i(  was  argued  by  the 
counfel,  this  is  not  citing  our  of  his  diocefe  within  th» 
fiasutc  i  becaufe  the  diocefe  where  he  lit es  hath  not  a 
jurifdidion,  and  if  he  might  not  be  cited  in  this  cafe,  the 
thing  would  be  remedilefs  and  difpuniftable.  So  if  a  pe- 
cuiiar  is  in  two  dioccfes,  and  a  man  who  dwells  in  one  of 
the  diocefes  in  the  peculiar,  is  cited  to  the  court  of  the 
peculiar  held  in  the  other  diocefe  $  this  is  not  a  citing  out 
of  the  diocefe,  becaufe  it  is  within  the  peculiar,  a  Soli. 
549.    X.  ^«)M.  452.  534- 

T.  5  >/».  lyilmttt  and  Lliyd.  A  diflerence  in  this  cafe 
was  taken  by  Holt  chief  juftice,  where  a  man  of  another 
diocefe  is  uktn  jkgranti  dtliG»:  He  faid,  where  tbe  party 
goes  into  another  diocefe,  and  is  commorant  there,  and 
comes  back  cafually  into  the  firft  diocefe,  in  fuch  cife 
the  citation  cannot  be  good;  for  fuppofe  a  man  comes 
cafually  into  the  diocefe  of  London,  and  commits  a  aime 
there,  and  then  goes  back  t3  the  diocefe  where  he  dwells, 
and  then  cafually  comes  to  London  again,  it  feemeth  that 
he  cannot  be  here  cited  ;  but  if  he  had  been  cited  before 
he  left  London^  then  that  would  hz  flagranti  deU&9m  Holt*a 
Rep.  605. 

Iniffudidie  judge  or  ordlnr.ry  dare  not^  mr  willmt^  convent 
the  pat t}]  In  archbifliop  Parker's  regifter,  we  iind  the 
archbifhop  to  have  put  benefices  in  another  diocefe  under 
fequellration,  by  reafon  of  the  negligence  of  the  ordinary; 
but  this  is  an  adl  only  of  voluntary  jurlfdifiion.  And 
before  tbe  reformat  ion,  we  find  the  affchbifhop  requiring 
bifliops  to  proceed  againft  particular  perfons  in  their  dio« 
cefes,  or  flicw  caufe  why  himfelf  fliould  not  procesd, 
Gih/^  1007. 

Be  party]  If  the  caufe  be  begun  before  the  archbifl&op, 
though  the  bifhop  or  other  judge  (who  was  party  in  the 
caufe)  dieth  whilft  it  is  depending,  and  fo  the  occafion 
ceafeth  upon  which  it  was  firll  brovght  before  the  archbi- 
fhop; yet  he  being  in  pofTeffioo  cf  it,  it  ihall  not  be  ro» 
moved.     Gikf^  1007.  {a) 

Maki 


{a)  Cr0.  jMt.  483.  For  per  Doderidge,  J.  by  the  civil  law 
the  death  of  the  plaincilF  of*  defcndaat  is  not  any  abatement 
0/  the  libc]>  hot  they  hsTC  a  reviver,  as  we  a  rtfommons,  in 

ravilhmcnc 
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3Me  fifweft  cr  hjtaricf  t9  the  arcKtJbsp]  Jff.  19  C,  !• 
in  the  cafe  of  Belthf  and  B^hm^  prohibicion  was  (hnyed* 
m  fhe  arch«s,  ttxt  citing  bnx,  6f  thcf  diocefe  of  Worcemr» 
aifd  day  given*  to  (hew  eaufef.  At  the  da^,  the  plafintifF  iir 
tilt  areh^  (hewed  letters  of  r^queft  from  the  h\0i6p  of 
WoiteAer ;  to  which  it  was  objmed,  that  thh  ought  not 
to-  come  in  crp^Mi  Tnotioh,  but  ought  to  be  plead^  ;  fbr 
chtf  ftahite  fay^,  they  (half  only  be  admitMi  wnert  the 
citil  or  canon  law  doth  aHow ;  and  therelbre  it  h  a  mat- 
€«r  proper  to  be  argued^  that  the  c6urt  may  ht  informed 
by  civtiians,  whether  the  law  allows  it  or  not  in  the  pre* 
fcnl  cafe.  But  prohibttton  was  denied,  in  the  king's 
btncH,  aAd  in  the  exchequer;  in  both  which  Conrts,  iC 
WM  held  fiifficient  to  exhibit  the  letters  of  requeft  upon 
motion^  without  putting  the  party  to  plead.  Alfd  it  hath 
feNeeil  ruled  upon  this  ftattite,  that  the  archdeacon  cannot 
flMd  a  caufe  depending  before  him,  immediately  into  the 
arches;  for  that  he  hath  no  power  to  appoint  another 
court,  but  only  to  remit  his  own  Court,  and  to  leave  it  to 
the  next:  for  fince  his  power  was  derived  from  the  bi- 
fliop,  to  whom  he  is  fubordinate ;  he  muft  yield  it  to  hioi 
of  whom  he  received  it.     Grif.  1007.     I  Lev.  125* 

/«  mfes  only  where  the  law  civil  or  canon  doth  affirm  execU'^ 
iim  efpteh  retfuejl  or  in/iante  of  jurifdi£tim  to  bt  lawful]  It 
was  held  by  the  civilians,  in  the  cafe  of  Jines  and  yMif 
fi  qja,  that  it  in^as  abfolutely  in  the  power  of  the  ordi- 
nary to  fend  any  caufe  to  the  archbifhdp  at  his  will,  with- 
out aflignin?  any  fpecial  reafon;  for  which  they  dted  thm 
authority  of  divers  canonifts.  But  Hobart  (and,  as  it^ 
feemeth,  the  court)  faid,  that  to  expound  the  (htotr 
tfitft,  to  wit,  that  the  ordinary  may  at  his  win  artd  plea* 
fure  (hnd  the  fubjed  from  one  end  of  the  kingdtmi  to 
aMthar  Without  caufe,  wafi  both  againft  the  letter  of  the 
ftatute,  and  did  utterly  elude  it ;  that  the  purpofe  of  the 
law  was,  to  provide  for  the  eafe  of  the  filbje^l  more  thaa 
feif  the  jorifaidion  of  the  ordinary,  which  appears,  in  that 
there  h  aAton  given  to  the  fubje<^  and  penalty  to  the  king 
fm  the  vexation,  but  none  to  the  ordinary ;  and  that  thia 
flN^'Ckufb  fays,  it  is  to  be  done  in  cafes  only  which  the 
.  €M\  or  eanon  law  alloweth ;  which  would  be  a  vain  re* 
flndfOOi  if  it  Were  left  as  general  as  before,  that  is,  if  It 


riViftaikyDt  of  warj  ;  and  the  intent  of  the  ftatate  is  not  thac 
fejA  a  taufe  (hould  be  remanded,  whereby  the  plainuff  (hoaU 
Jdft  1A»  tofts  of  his  fait. 
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were  Uwftil  or  tolerable  in  all  cafbf  without  caQf& 
GibJ^  1007.    Hcb.  185.    1  Br§uml.  %y. 

hr  caujes  of  btrify\  In  the  cafe  of  Pti&mg  and  Wil^tm^ 
IL  8  An.  which  was  a  caufe  of  herefy.  Dr.  Pelling  ap- 
pealed CO  the  defegatet  from  a  refufal  on  the  pan  of  the 
dean  of  the  arches,  to  cite  Mr.  Wbifton  before  hiflBf  upon 
letters  of  requeft  from  Dr.  Harwood,  commiflary  of  the 
exempt  and  peculiar  jurifdiAion  of  che  dean  and  chapter 
of  St.  PauPs.  The  ground  of  the  dean's  refufal  was*  that 
letters  of  requeft  from  Dr.  Harwood  did  'not  lie  bcCpie 
him,  becaufe  in  a  cafe  of  herefy  the  bifliop  of  the  diocefe 
hath  jurifdidion  in  places  otberwife  exempt  within  bis 
diocefe;  and  notwithftandiog  the  ftatute  of  citations,  an 
heretick  may  be  cited  to  appear  before  him  upon  letters 
of  requeft  from  the  judge  of  the  peculiar  \  herefy  being 
none  of  the  five  cafes  in  which  a  perfon  may  be  cited 
out  of  the  diocefe  or  peculiar  jurifdidion,  witbiq  whidi  he 
dwells.     Gihf.  1007.    ^Comyns.  199. 

For  probattofany  teftamint}  In  HugMs  cafe,  M,  1 1  Jmb 
where  one  who  dwelt  in  Somerfetftiire  had  made  bb  wiO* 
and  his  executors  were  libelled  agaioft  in  the  arches;  it 
was  faid  by  juftice  Warburton  to  have  been  agreed  by  all 
the  juftices,  that  the  exception  in  this  ftatute  doth  only 
extend  to  probate  of  wiUsi  and  prohibition  was  awarded. 
Gibf.  jooy.    Godi.2i\. 

fiut  in  the  24  ^  25  C.  2.  where  one  was  cited  out  of 
the  diocefcy  to  anfwer  a  fuit  for  a  legacy,  into  the  prero- 
gative where  che  will  had  been  proved ;  prohibition  was 
denied  :  becaufe  there  the  executor  muft  give  account  and 
be  difcharged.     i  Fenir.  233. 

And  by  Holt  chief  juftice,  in  the  cafe  of  Macbim  and 
JHoiton,  E.  II  W,  If  a  will  be  proved  in  the  prerogative 
court  of  Canterbury,  a  fuit  upon  it  for  a  legacy  muft  be 
in  the  arches,  which  is  the  provincial  court,  though  the 
party  lives  in  another  diocefe.     L.  Raym,  453. 

And  in  the  cafe  oi  Edgworth  and  Smalridge^  M.  3  G.  2. 
where  the  cafe  was,  that  a  prohibition  was  pray^  to  a 
fuit  for  a  legacy  in  the  arches  againft  the  executor,  for 
that  he  was  cited  out  of  his  diocefe,  and  it  appeared  that 
the  teftator  having  bona  notabilia  in  feveral  diocefes,  his 
will  was  proved  in  the  prerogative  court  of  Canterbury; 
for  the  defendant  it  was  infifted,  that  the  exception  of  the 
probate  of  wills  draws  after  it  neceflarily  an  exception  of 
fuits  aridng  upon  fuch  wills  proved  ^  that  the  ftatute  is 
an  aiSrmance  of  the  canon  law ;  that  by  the  canon  law, 
a  will  cannot  be  proved  in  the  arches,  nor  can  legacies 

be 


Citation/  427 


be  faed  for  in  the  prerogttive  court,  which  is  a  point 
miftaken  by  the  reporters,  who  fay  the  legacy  muft  be 
filed  for  where  the  will  is  proved ;  both  the  prerogative 
and  the  arches  are  within  the  archbilbop's  juriidiSion; 
and  if  the  legatee  is  not  fuffer^  to  fue  io  the  arches,  be 
can  fue  no  where.  And  the  court  denied  the  prohibitioiu 
FifW'Gib.  1X0. 

Where  two  are  executors,  and  one  of  them  lives  in  the 
diocefe  of  London,  and  the  other  in  one  of  the  peculiars 
of  the  arches ;  the  fuit  againft  theoi  as  executors  (ball  be 
10  the  arches.     Gihf.  1005.  {a) 

By  Can.  94.  Nq  tUam  rf  ibi  arches^  mr  official  of  the 
ATiiii/bop*!  cofffi/lory^  nor  any  judge  of  tho  audunu^  Jball  in 
bis  own  namo^  or  in  tbo  nana  of  ibi  orMiJbop^  eithgr  ex  of- 
ficio or  at  tbi  snfianci  of  any  p^^9  originally  citofnmmon  or 
amy  way  comfoly  or  procure  to  be  cited  fumnuned  or  compelled^ 
jiiy  ptrfm  wbicb  dwelletb  not  within  tbe  particular  diocefe  or 
fecmliar  of  the /aid  arcbbljkopj  to  appear  before  him  or  any  of 
iiam^forany  caufe  or  matter  what/eever  belonging  to  eccUfiafii^ 
iH  cagnizame^  without  tbe  licenu  of  tbe  dioce fan  fir/I  bad  and 
okitttiid  in  that  behalf  other  than  in  fuch  particular  cafes 
only  as  are  ouprefsfy  excepted  and  referved  in  and  by  aflatute 
13  Hen.  8.  c  9*  And  if  any  of  tbe  faid  judges  Jball  offend 
1ftrwt%  he  fiallfor  ivery  fuch  offence  be  fufpTnded  from  tbg 
txircsfe  of  his  ojfficifor  the /pace  of  three  whole  months » 

By  the  ancient  canon  law,  the  archbiihop  of  Canter- 

burfy  although  not  as  archbiQiop,  yet  as  legate  of  the 

pope,  had  a  right  to  cite  perfons  out  of  any  diocefe  b^ore 

bim  in  hit  court  of  audience,  originally,  as  well  as  upoa 

>pppeal.    Gibf.  ico8.  (b) 

6.  Tbe  return  of  the  citation  is  either  perlbnally  in1tet«rD«r 
court  by  him  who  executed  the  fame,  who  certifieth  and  ^^^^ 
inakctb  oath  how  and  in  what  manner  the  defendant  waa 
dtedi  or  elfe  it  is  by  authentic  certificate,  which  is  a 
bind  of  folemn  writing,  drawn  or  confirmed  by  fome  pub- 
lick  authority,  and  ought  chiefly  to  contain  the  name  of 
cbe  mandatory  or  perfon  to  whom  it  is  direded ;  and  the 
Dame  of  the  judge  who  direded  the  fame,  with  his  pro- 
per ftyle  and  title;  likewife  the  day  and  place  io  which 
tbe  defendant  was  cited,  and  the  caufes  for  which  he  it 
dted  I  if>  teftimony  whereof,  fome  ;|uthentical  feal  ought 
to  be  put  to  it,  of  fome  archdeacon,  official  commiflary, 
pr  ruial  dean;  and  it  ought  to  expreTs  tbat  they  fet  their 


(a)  1.JL0II.  ftef^  328.  {b)  X.  1.  30.  J. 
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ffi:  rhfr:  jr.ro.  it  fhe  fpecial  irtSizicicR  inJrcqaeSof  dxe 
IT  .zdiiir..  To  2li  which  certljicam,  in  ill  caafn^  as 
much  c:£C :  .^  g'vea,  as  if  the  m^.iaiorj  had  perfixuiRj 
made  o«:h  r.f  I'r.e  cxecutsGn  therccK. 

£j:  ;r.?'c  «j7tenclc  cenifvraces  are  nosr  but  feMom 
ufcd,  un  sfa  whtre  the  maouitorv  b?  reiion  of  the  diftince 
canrtoi  con^en.catiy  appear  to  make  oath.  C&tjit,  29i 
I  Ougt:.  5c,  51. 

Concerning  this  return  of  the  citation,  it  is  ordained 
bv  the  aforefald  conBltution  of  O:bo,  ihac  the  pfffi*  h 
tuicm  thi  ciutliK  fnill  he  txtcuXid^  piail  nH  omit  it  certify 
to  ibi  judge^  wist  hi  Jhail  boxt   dnm   in    tie    exeiMiin 

tkirnf. 

And  by  the  aforsfaid  conflicaiion  cf  Oshobon  :  Hi  ft 
utlim  the  citation  Jhall  he  c^mwittei^  tuhen  he  haih  faithfully 
executed  the  jamty  jhcU  male  anificate  theutfy  accsr£ng  tt 
the  fair  m  ef  Otho'i  cci-Jiiruthn  cfrefaid\  ethet'xlfi  n%  credit 
Jhall  he  given  ts  a  c:ta:isn  wtieh  Jh^ll  appear  t§  havi  ten 
ctherw'ife  made^  ner  Jhall  any  frueji  be  direSUd  tbertufamfwr 
the  perfonfsfaid  ts  he  cited. 

And  by  a  conftltutton  of  archbifhop  Peccham :  fnergas 
fime  rural  d/ans  are  defamed  fsr  diah&Pcal  crafk  im  eitatUns^ 
fillittg  certificates  tkerewf  for  tneney  to  fraudutefti  aica,  wbut 
no  notice  of  the  citatizn  is  given  to  the  forty  concennd^  ntber 
before  making  the  certificate  or  afttrwr^rds^  andfi  the  innocent 
is  ccndemned  \  for  th  cure  cf  this  ive  do  ordain^  that  no  certi* 
ficati  Jhall  he  dclivtred  ts  cry  perfsn^  nor  etherviife  granted 
under  the  ftal  cf  a  rural  dcan^  until  the  fame  Jhall  have  bun 
puhlickly  read  upon  fome  folemn  day,  during  the  folemnities  of 
the  mafs^  in  the  church  luhere  the  firfon  cited  divelletb  cr  hath 
his  mofi  ufual  ch:de  \  auJit:^^  mirtover^  that  the  perfon  cited 
Jhall  have  fufficicnt  [pace  al'.Aied  to  hir.is  that  he  may  conve* 
niently  appear  at  the  time  and  place  appolr.trd  :  and  if  in  fome 
ca/es  they  are  Jo  firaitncd  for  time,  t*.-at  there  is  no  room  for 
dchy\  then  the  citation  btivg  frji  public kly  made  before  wit* 
ntfjis^  the  certificote  Jhall  be  given  in  the  ch.rch  or  in  fome 
public^  place  before  credible  luitnej/ls ;  J'o  as  that  fhe  day  cf 
the  citation t  and  t-c  place  luhere^  fnall  he  ixprfffiJ  in  the  certi* 
fixate*  And  in  no  "juif*  fnall  the  Certificate  be  made  before  the 
citation.  And  thfi  dtans  rutalflmll  mike  c:ith  for  their  faith* 
ful  pnfcrrnanie  htrcf^  in  the  epifccpul  fynod  every  year, 
Liniiw.  81. 

Until  the  farr.f  JIjuII  lave  hec7:  pub!ich!;rtad'\  That  i«,  the 
ccrtiAcate  ^  wlwc^  ought  to  ctiiiuiii  the  tenor  of  the 
mandate,  an^I  ih*;  form  i.;iJ  manner  of  the  execution 
thereof,     Li^id.  02. 

I'poH 
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Xffim  firm  filmn  day]  That  is^  ibme  iiindajr  or  hoifday. 

During  the  folemnities  %f  the  mafs]  Immediately  after  the 
-^Keitory.    LiiuL  8i; 

in  fit€hmub  whir4  thfpirfin  cited  dw$Uitb]  Or  parochial 
i^apeL     Und*  84* 

720/  tbpr^'is  n$  rotm  fmr  delny^  That  ia,  for  delaying  the 
-oertificatettill  the  next  high  mafs.     Und^ii. 

•  Or  infemi  pubUck  plact]  Which  may  be  nearer  than  the 
cbofch ;  as  in  a  mar4cet  or  fair,  or  other  place  of  publick 
•conoourre.     Lind  8  3* 

In  tbe  ipifc9pal JjHod  every  y^^^]  Lindwood  Aippofeth  the 
^eafiNi'Of  this  might  be,  that  new  deans  were  yearly  ele6ked ; 
ilMwever  the  canon  fuppofech,  that  tbe  bifhop  every  year 
-iield  hii  fynod.     Jih^ff.  Pttcb. 

'  ■  7.  By  ahe  afoiefaid  ftatute  of  the  23  ^.  8.  c.  9.  No  Ytt. 
-droHU&op,  nor*bifliop,  ordinary,  official,  commiiTary,  or 
'SDf  ^Mher  fubftitute  or  minifter  of  any  of  the  faid  arch- 
biftopt,  bifhopt,  archdeacons,  or  other  having  any  fpi ritual 
jmfdiiSion,  ihail  demand  or  take  of  any  of  the  king's 
"iM^cAa,  any  fum  of  money  for  tbe  feal  of  any  citation  to 
.he  vwarded  or  obtained,  th^n  only  3d. ;  upon  the  pains 
•lid 'penalties  before  limited  in  this  a^,  to  be  in  like  form 
:ric0fepcd  as  is  aforefaid.    f,  6. 

Other  fees  relating  to  the  fame  (exclufive  of  the  flamp 
lisries)  are  to  be  regulated  according  to  the  particular 
\%  of  the  feveral  places. 

Clerk  of  the  parifli.    See  ftariHi  Clerks 
Cluniacks.    See  i^ouafferiffft 
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IN-eafaa  of  any  habitual  diftemperof  tbe  mind,  whereby 
.  itiR  incumbent  is  rendered  uncapable  of  the  admi- 
aiitetion  of  bb  core,  fuch  as  frenzy,  lunacy,  and  the 
like;  the  laws  of  the  church  have  provided  coadjutors. 
Of  thefe  there  are  many  inftances  in  the  ecclefiaflical  re- 
cordsy  both  before  and  (ince  ahe  refoi nation ;  and  we 
JSod  diem  given  generally  to  parochial  miolfiers  (as  moft 
auaaerous),  bat  fometimes  alCb  to  deans,  archdea«;oa&, 
prebendaries,  aju}  the  Jikcs  and  00  jdoubt  they  may  (>e 
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giveOf  in  fuch  circumfiaooet,  at  the  dUbction  of  the  or- 
dinary, to  any  ccclefiaftical  pcrfon,  having  eodcfiaftiGlI 
cure  and  revenue.     Gihf  901.  («} 

The  powers  conveyed  at  firft,  in  general  tenMi  the 
office  of  a  coadjutor;  and  then,  in  particiilart  the  look- 
ing after  the  cure,  and  receiving  of  the  pfofica»  and  the 
dlfcharging  of  the  burthens  i  widi  an  obligation  to  be  ac* 
connuble  to  the  ordjnaryy  when  called  opon.  fine  the 
article  of  looking  after  the  cure  feemeth  to  be  a  laK 
claufe ;  there  being  no  more  in  the  ancient  apfiointnMMs 
of  this  kind,  even  fince  the  lefonnation,  than  tlie  adni- 
ftration  of  the  revenues;  which  therefolv  txmOij  aa- 
t'wers  to  the  powers  which  were  given  to  the  ooadjolon 
of  bifliops,  who  were  appointed  only  to  take  care  of  Ae 
te.-nporalties.  And  as  there,  the  fpiritual  part  »aa  com- 
mitted by  the  metropolitan  to  a  bilhop  fuffragan  i  fi>  hcie 
it  was  committed  by  the  diocefan  to  a  curate  duly  li- 
cenced. Not  but  the  office  of  coadjutor  to  an  incumbent 
was  always  committed  to  a  clergyman ;  who  tberefiMPe^  if 
not  engaged  in  another  cure,  might  be  content  to  >«lwr 
upon  him  the  fpiritual  part  alfo,  and  have  it  aooordiogly 
committed  to  him  by  the  bilhop :  but  this  wu  no  part  of 
the  office  of  a  coadjutor,  as  fuch ;  which,  in  die  cafe  of 
prtfbyters  as  well  as  bifliops,  did  anciently  relaic  to  the 
temporaries  only.     GibJ.  901,  2. 

In  the  reign  of  queen  Elizabeth,  the  court  of  wards 
had  taken  upon  them  to  commit  the  perfoo  and  revenues 
of  a  lunatic  incumbent^  to  a  layman  who  was  bis  near 
relation.  Againil  this,  archbifbop  Whitgift  objedcd,  as 
an  incroachment  upon  the  ecclefiaftical  jurirdidioo;  and 
proved  the  charge  by  divers  teftimonies  (to  which  maay 
more  might  have  been  added)  out  of  the  records  of  Can- 
terbury and  London  j  whereby  it  appeared,  that  this  h^ 
always  been  a  care  belonging  to  the  governon  of  the 
church.  And  the  perfon  to  whom  the  euRody  had  been 
committed,  being  cited  to  anfwer  the  allegations  of  the 
archbifliop,  and  alleging  nothing  to  the  contrary,  the 
court  thereupon  made  the  following  declaration  :  **  TUs 
*'  court  hath  not  any  power  or  junfdiclion,  to  intcrmed- 
*<  die  or  commit  the  fpiritual  or  ecclefiaftical  livings  or 


(^I^  In  the  decretal  of  Gregory,  a  coadjntor  is  direAed  ta 
be  given  to  a  redlor  affliAed  with  leprofy,  alfo  to  an  arch- 
deacon, who,  from  a  paralytick  complaint,  had  loft  the  aft 
of  fpeech.    X.  3.  6.  6.    See  Stij^opi  IX. 

^'poflciSoni 
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^  pofleffions  of  tny  fpiritual  perfoii  that  is  lunattck  or 
^  non  ccmipos  mentis  j  but  the  fame  refleth  in  the  eccle- 
**  fitftical  oiagiftrateSi  to  appoint  and  difpofe,  as  for- 
^*  merly  hath  been  accuftomed.  But  for  his  moveable 
**  goods,  and  temporal  po(Ieflions9  the  court  will  further 
^*  coofider  thereof,  and  give  fuch  order  as  therein  (ball 
**  appenain/'  In  purfuance  of  which  declaration,  the 
archbifliop  committed  the  adminiftration  of  the  fpiritual 
revenues  to  a  clergyman,  under  the  ftyle  of  coadjutor ; 
and  did  afterwards,  by  a  feparate  inftrument,  commit 
fbe  cuftody  of  the  lunatick  to  the  perfon  who  had 
been  appointed  for  the  whole  care  by  the  court  of  wards. 
Giif.  902.  {a) 

Codicil.    See  Wllift 
Collation.    See  IQtmiitt. 


Colleger. 

I.  ^^Enerally,  colleges  in  the  univerfity  are  lay  corpo*^  Colleges,  Uy 
^^  rations,  although  the  members  of  the  college  may  corporatioai. 
be  all  fpiritual.     2  Salk.  672* 

But  the  dean  and  chapter  of  Chrift*church  in  Oxford  is 
a  Ipiritual,  and  not  a  lay  body.     Bunb.  209.  ^ 

2.  The  univerfities  from  time  to  time  have  had  ample  Charccngnated 
privileges  granted  to  them  by  fundry  charters  of  the  kings  *?  **»•  »n>»«'fi- 
of  this  reSm.     Particularly,  divers  ancient  charters  were  brftTtuteT*'' 
granted  to  the  univerfity  of  Oxford,  by  king  John,  king 
Henry  the  third,  king  Edward  the  firft,  and  king  Ed- 
ward the  third:  with  power  of  coercion  of  the  contuma* 
cioos,  by  imprifonment  and  expulfion ;  and  alifo  by  the 
ccofures  of  excommunication,  indulged  to  them  by  the 
popes  of  Rome  (efpecially  Innocent  the  fourth),  and  by 


^r* 


ftf)  As  in  the  time  of  archbifhop  Abbot  we  find  the  com- 
flinlioo  of  a  coadjutor  explained  and  enforced  by  fpecial 
rmks  Mid  wdirs  to  be  ob/ervid  intvan  the  minifter  and  kis  coad^ 
jmmr^  in  fimi  •/ profits  t  ^c. ;  fo  in  che  time  of  archbifhop 
Saaorolt,  we  firft  find  a  bond  alfo  given  by  the  .coadjutor  for 
a  ftttJifid  accoont  to  be  made  to  the  ordinary  or  other  fpi- 
liioal  jadft  so  be  appointed  by  him.    Qih.  Cod.  902. 

the 


«• 


the  afcbbHhopt  of  Caotcibucy  tbr  pope*!  IcgMci.  The 
HPirerfiiy  of  Cambridge  had  the  like  (uivilGgn  gcanud  «6 
ibctn  vi  ancknt  ume  i  buc  (n<^'  of  their  o\o<h»/ien  yitfc 
loft  in  the  vu»  vi  Iting  HcofF  the  (bud.  or  pciil^  «i 
tbe  buroins  of  ihe  town  in  (he  lime  ef  lung  ilicluid  ^ 
fecODid.  Wliich  Icing  (coewed  or  grxiied  iKirtbc  pT'"- 
Icgcs  10  bgch  l)ie  uui*eiriitc>t  'n  <Ii<'  JiKo  diten  wbet/uo- 
ccrdii^  prirccs  uf  lhi:i  icMm^     Z^ufi.  347,,  8, 

But, divers  of  the  puwcn  xai  jtHifdictions  To  graMol    • 
to  ihc  untveiiiiie*  being  to  Ian  npr  giia^tble  by  dtaiKTi 
therefore  it  wiss  cnaucd  b>  Um  llituic  of  fbc  i^  Elif. 
C4«>»MfaT4M;:.      >  -'-  »  ,.:j      !  ,  .    :wM«»' 

Far  dht  gnat  Int  m^fmm.thM  iJv  fwpti  «|Mr«|ribt 

m;^  hmrttb  t§wtrdi  htr  iigixtfi^s.maHurJlui  rfOghdi , 

«W  Cambridge,  a^/iriVjrwtVfflM  CM  atoJfaJM* 

.  madammnr^lhitpr^tm:fiwmim.Uiii£riit      fill  1  11 

withmtithirt/'tbi/aidmKlvirfiiun  mi  u  ikt  «Ni«ite 


iht  punt's  highmfs  mmI  htr  m^^m§ti  ftMjtmiamt  ■  ajyfc 
Jwi  01  frv^  !/Cun4^,'«<if  ff  rf  tf>i  grtattr  f«ta  and 
/frt»gA,  fir  ibt  htt'er  intrtrnft  tf  hernmgt  and  (te  fiathtr 
Mfr^V  '/-'^i  '*  H  *mB,/dy  thai  Ibt  riglfi  ImfMih 
RMKrt  mtI  ^  J^icefler»  'vnL-  ck&nulltf  tf  tb*feiJ  fvtvr- 
fily  §f  Ozfordt  and  hit  fnttij^n  fsr  evtr,  er.i  tin  (■g'/rrt 
fimd/tbtlari  ^  thtjam*  jmivtrp.y  ef  Oxford  /tr  th/  itm  it- 
'>¥»  A^l^  ^  tntrrprrattd  andliavt  ptr^tttal  ju^affnti^  If  lit 
mam*  ^  tit  thanctlUr  mallirt  and JcbiU's  9/  thi  iuuvtrfuy  tf 
Oxford  J  and  U'ttviifi  tool  tbt  Tight  hsneuraile  Sir  XV.itliuR. 
Cecil,  kmgbtj  /tdrcx  #^Burgley,  nttu  chuncilkr  ef  if^t  ffii 
mnivtrjajtf  Qambrtdge,  tikdhii  Juctrffiri  for  tvtr,  cft  tU 
mefierimdfth^TttftUf^m  utivirfuy  tf  Caritbridge/ir  ■ 
tht  timi  hting',  fiall  bt  iiiftrferBUci  a^d  bait  furpfltai faif^ 
_fiin:,  tj  tbt  mtm  »f  tbt  tbtifftlUr  tr.ajUn  and  jck^i  »J  tbt 
tuivtrjiiy  tf  Cambridge.  , 

Ainl  Ibt  Utttrt  pttutt  tf  tit  fvtfii'f  iigfm^.m^  ^'^J*' 
ihtr  king  Henry  tbt  tigbtb,  madt  taid  gramttd  U  tbt  Aiflid^ 
.  krimdftb^^t^thtf»idtm>trfitj4fQtJm^^  bmntrdmt 
ihtfirfi  daj  ^  April  i«  tbt  ft^/ntimbjtar  tf  Ins  rtjp.Umi 
tSt  Ittltrt  pattnts  tf  ibt  ^attd"!  majtfiy  toot  nttp  if,  Mtdt 
and  granttd  imft  t^t  .tburutHtr  mp^^ri  and  ffbmrf  tf  ^ 
VHtwrfiif  a^  Cunbridge,  ktaring  Matt  tbt  ttun^Jhit  dtg  if 
April  imtht  third  jtar  jif  bir  rtigmi  anda^t.pU  ttft^-Hl^ff* 
pattfiit  by  anj  tf  tht  frtgnilars  tr  fftdttifin  tf.-.tm^iA 
ftvtriii*  itdf,  audi  ti  tilhtr  tf  tht/ndtinfmwt^ifiimfi- 
virikft 


nkHllf^  9r  i$  €tnj  $f  thiir  predtceffbrs;,  cr  n'ther  of  the  fa! J 
Mmvirjlihs^  iy  wbatfriVir  name  ir  names  the  /aid  chancellor 
wiftnt  ondfiMars  ef  either  dfihe/atd  mtverfities  in  any  of 
tim  Jaid  ktters  patents  have  been  hermfwre  named^  Jhm 
fr§m  bentefwrth  he  good  effe&ttal  and  availabli  in  the  law^' 
i$  aH  hienis  tMjhm^ions  and  purpcfes^  to  the  f ore/aid  now 
tiMmeelbf  tnafitrs  andfiholars  ojfeithir  of  the /aid  univerfities^ 
Md  t§  their  fucceffors  for  evermore^    ifter  and  according  to 
ihifwrm  tv9rds  ftntences  and  true  meaning  of  every  ofthefami 
Utters  patents^  as  amp^y  fully  and  largely ^  as  if  the  fame  ///- 
tt^$  patents  were  recited  verbatim  in   this  prefent  aSI  of 
parliament. 

And  the  chancellor  moflers  andfchelart  of  either  of  thefaid 
mdverjdies^  fetferalfyj  and  their  fucceffirs  for  ever^  by  the  fame 
namt  §f  cBancelhr  mafters  and  fcboTars  of  either  of  the  fd'id 
uaivitftlis  of  Oxford  and  Cambridge,  /ball  and  may  feve-^ 
ral^  have  Sold  p^fftfs  enjcy  and  uft^  to  them  and  to  their 
fiii^ffirsfer  evermore^  alt  manner  of  manors^  lordjhips,  rec- 
tiriisy  parfonageSy  lands^  tenements^  rents^fervices^  annuities^ 
aeHmvfint  of  churcbesj  pojfejfions^  penfions^  portions^  and  be^ 
redetamhtts^  and  all  manner  of  liberties^  franchlfeSy  immunl^ 
/fry,  ^idetancet^  and  privileges^  view  of  frankpledge^  law  days^ 
mid  oiber  things  whatforver  they  be^  nhicb  either  ofthefaid 
etrpkraied  bodies  of  either  of  the  faid  univerftties  had  held 
Hietfhd  or  eyoyed^  or  of  right  ought  to  haze  had  vftd  occu'^ 
pUd  (thd  enjoyed  at  any  time  before  the  making  of  thi%  aSf^ 
ateording  to  the  true  intent  and  meaning  y  as  well  of  the  faid 
IttUrs  patents  made  by  the  faid  nohU  prince  ki'jg  Henry  the 
iigbtb^  aftd  granted  to  the  chancellor  and  fc^.o'ars  of  the  uni^ 
virfitf  of  Oxford,  beanng  date  as  is  aforefaid\  as  cf  the  let* 
ters  patents  of  the  queen  s  majejly^  made  and  granted  unto  the 
cbaneelUr  mafters  and  fcholars  of  the  unlvefft:y  ^Cambridge, 
hoeering  date  as  aforefaid\  and  according  to  the  true  intent  and 
measeing  of  all  the  other  aforefaiJ  letters  patents  whatfoever  5 
omd  ibofami  are  hereby  confirmed  to  them. 

Provided^  that  this  aSl  fhall  net  extend  to  the  prejudice  or 
hert  of  the  liberties  and  privileges  of  right  belonging  to  the  mayor 
bdlBffi  atid  burgeffes  of  the  town  of  Cambridge  and  city  of 
Oxford  ;  hut  that  they  the  faid  mayor  bail'tjfi  and  burgeffes^ 
ened  every  of  tbem^  and  their  fucceffors^  fhall  be  and  continue 
Prio%  infttcbfort  and  degree^  and  injoy  Juch  liberties  freedoms 
ami  ittsmoinitieSy  as  they  lawfully  might  have  dine  before  the 
metihtg  of  this  a£f. 

By  whkh  blefled  a£l  (as  lord  Coke  calls  it),  all  the 
cfMISi  tt%nchVt%  privileges,  and  immunitifs  mentioned 
in  tiif  fetters  pttents,  to  eirber  of  the  faid  univerruies. 

Vol.  !•  Ff  that 
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ikat  tWf  teil^  yml^Lf  m  tint  Svdy  with  qutctecfi,  i 
g|M-Hh-*  aad  amie  garni  aarf  cffeaal   ui   the  iM^ 
■gnnft  Bay  qvo  wmnmo,  km  taa»t  or  oMm  fwa,  4 
aaj  qvHtd,  cooouioKiit,  or  other  oppafomi  1 ' 
cwr.     4  Z^^.  817-     W«4*/  fiijl.  Cam.  Lmve.  33. 

3.  Bui  tbaj  k*«e  ae  jaiiflidNO  wolcfi  ibc  plMitif  ■ 

Zaiim  i>  ■  r'boltr  or  (aviat  of  the  unimiity, 
^te   romr  cirl'tp;  bw(  if  cither  of  thm  is  a  fchotar,  ic  11  d  _ 
V^         a  BUTiu  wiit-in  itieii  JHrifdiAkiwi;    b<tt  yei,  ii  citfacr  ■ 
ibon  ii  entered  into  ■  college  by  cnlUifioo.    14  Mtoi' 
(uil  M  Uic  iung'i  bcKCD,  or  10  ncufe  himlcli'  boat  V 
oSceft  hit  ptiriVite  Oiill  not  be  flowed. 

Ttaiti  <n  -.he  ak  ot  ibc  ckj  ol  ChfwiL,  M.  1  W.  Ob^ 
an  a^on  of  debt  againl}  [ti«  drieniiaDl,  «  lOwoTiBan  la 
Oxfon),  for  tefufing  to  execute  ao  oSce  in  the  comn- 
tion  I  it  wia  moved,  that  be  being  ■  (errant  of  Dr.  IrUb, 
might  have  the  pnvileec  of  tbe  univc'fitjr ;  and  a  ckann 
wai  p(oduccd,  bjr  whieb  it  trat  gnntoj,  that  ti»e  meai- 
beri  and  fervanti  of  the  univeifi[)r  fboulJ  be  foed  in  the 
vlcechanccHor'i  court,  and  not  ellewheie;  aiNJ  a  certifi- 
cate ffotn  tbe  chancetlor,  dire^cJ  10  the  cbief  Jtiftkc, 
tbit  the  deicndint  «»  mitriculncd  and  irgifind  in  the 
unircrfiiy:  but  It  appearing  to  the  court,  iliai  th«  waa 
done  t«ro  Aij^  and  no  mote  before  be  waa  dbofcD  b>  tkii 
eflSce,  and  that  he  wat  a  painter  hj  trade,  an<)  bad  Imd 
ffieial  jrean  in  ("e  coiporaiiun,  and  no  rcrvant  aiteodtng 
Dr.  Itifh,  the  p:i-.i!rge  ct'  the  univciCty  was  not  allownL 
2  f^titr.  106.  •  '  __^ 

T.  3  Car.jnUtch  and  BrtJilL  ProhiUtiw.^  1iK> 
cocki  againfi  Jane  Bradd)  tbe  wife  of  Joba  Bc«ikl4.|4i|h 
cipal  6S  St.  Miry-Hall  10  Oxford,  and  ChriOiMr^ 
daughter  of  tbe  faid  John  Dradell,  to  IU7  Adr  f" 
the  vicecbaQccHor'i  court  of  Oafbrd :  for  that 
Jane  Bradell  bad  libdled  againS  bim  m  the  vio 
Tor's  court  of  OxTord,  for  calling  her  baviJ  and  «tf  J*^ 
(which  ii  terascd  the  aSion  of  wjuij);  and  Chri8iw#> 
daughter  had  libelled  againfl  him  for  thefe  mKAaJmrmf 
wbtrt  mtd  jadt,  and  that  be  did  flrtke  her.  F«  fafi^t 
of  thefc  fuitf,  fcntence  being  givea  igainfl  \am  iavbillh 
Wilcocks  prays  to  have  prohibitibai.  And  now  tbeafaK. 
lor  the  univeifity  moved  for  a  confultaiion ;  and  flmvcd 
the  charteri  of  the  univerlity  in  the  14  JS.  2.  and  14.  AS. 
whereby  it  granted  unto  them,  that  ihey  tnay  unuiieaf 
all  trefpallca,  idjuriei,  and  of  all  pleaa  and  qvhnait  and 
of  all  other  crimes  and  matters  (except  plcaa  ol  fiaak* 
teO'emeotj,  where  ■  ftholar  ei  tbeir  fcnrinta  or     '  " 
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iNie  of  the  partiesi  and  that  they  (ball  have  cognixaikrd 
knd  correfUon  thereof,  according  to  their  ftatutes  and* 
cufiomsy.  or  according  to  the  law  of  England,  at  the 
diCcretian  of  the  chancellor ;  fo  as  the  jufticea  of  the 
king's  bench  or  of  the  common  bench,  or  juftices  of 
affizc,  fi  nott  Intromittant  I  and  if  the  fanne  jufticcs  (hall 
take  in  hand  to  inquire,  or  in  any  wife  to  take  cogni- 
zance or  intromit,  then  upon  certificate  or  notification 
of  the  chancellor  of  the  univerfity  or  his  commifTary, 
they  (ball  fuperfede  fuch  inquiry  or  cognizance,  and  (hall 
not  put,  the  party  to  anfwer  before  them,'  but  the  faid 
party  (hall  be  correAed  and  puni(hed  before  the  chan* 
cellor  or  bis  cooimiflary  only,  in  form  aforefaid  ;  and  that 
thefe  charters  were  confirmed  by  z(\  of  parliament  iil' 
the  13  Eliz.  And  becaufe  Wilcocks  was  a  fcholar,  and 
oiaAer  of  arts  of  the  faid  univerfity,  it  was  prayed  that 
the  caufe  might  be  remanded.  And  it  was  much  de- 
bated at  the  bar  and  bench,  for  that  the  parties  were  wo- 
meii,  which  were  not  any  perfons  privileged  there;  and 
the  defendant,  who  is  the  fcholar,  doth  not  defire  that 
privilege^  but  would  oppofe  it,  and  prayeth  thefe  prohi* 
bitioqSk  But  the  court  agreed,  forafmuch  as  the  char« 
ters  are,  that  the  univerfity  (ball  have  cognizance  of 
thofe  pleas,  where  one  of  the  parties  Is  a  fcholar,  and  fo 
the  plaintiffs  being  thereby  inforced  to  fue  there,  therefore 
the  caufe  (bould  be  remanded.     Oro.  CaK  79. 

But  if  an  aflion  be  brought  agatnfl  a  fcholar  and  ano« 
ther  who  is  not  one ;  in  this  cafe  the  fcholar  (another  be* 
ing  joined  with  him)  (hall  not  have  the  privilege  or  bene* 
fit  of  the  charter.  As  in  the  cafe  of  frbite  againft  ^/« 
Ham  and  R»tirt  Lcwghir^  18  6r  iq  EL  William  Lowghet 
appeared  and  anf^ered,  but  Robert  Lowgher  claimed  thq 

ivileg^  of  the  univerfity  of  Oxford.     But  becaufe  ffie 

id  Robert  was  joined  With  William  in  the  bill,  who 
was  not  fubjed  to  the  fame  jurifdidion,  therefore  the 
court  ordered  procefs  to  be  awarded  againfl  him,  to  (hew 
Other  caufe  why  he  (bould  not  anfwer.     Cary^  79, 

And  in  order  to  be  intitlcd  to  this  privilege,  it  mi/ft 
appear,  that  the  perfon  claiming  it  is  refident  in  the  uni- 
IrerCty  at  the  time.  As  in  the  cafe  of  Mary  Hayes  and 
Samuel  Long  clerk,  7".  6  6,  3.  in  the  common  pleas :  The 
plaintiff,  having  been  profecuted  upon  an  indidment  for 
keeping  a  bawdy  houfe  at  Benfin  in  the  county  of  Oxford, 
and  tipon  trial  acquitted,  brought  an  a£lion  againd  the 
profecutor  of  the  iodidiment.  The  univerfity  claimed 
cognizinces  and  the  defendant  makes  afiidayic,  that  he  is 

F  f  2  and 
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ICfvcadctk  rM       j.  ^.  ^Cor.     HaUty'fcik.     In  the  comman  p!ns. 

to  OtckfU.  Ejeanacnt,  upon  ^bafe  6f  a  aicflu^ge  in  Oxford.  Tbe 
defendant*  being  principal  of  GtouccAer  HiII  in  Oxfotd, 
pretended,  that  he  being  a  fchotar  in  Oxford,  and  a  pri- 
vileged peifcn,  ought  to  be  fjed  before  the  ticecbaocellor 
in  Oxford  according  to  the  courfe  of  proceedings  there, 
according  to  tbe  cuftom  of  the  oni?erfiry,  and  according 
to  the  charters  of  Ri.b.  2.  and  ///«•  8.  confirmed  by  par- 
liament. Wherefore  he  prayed  that  there  might  be  a 
fiay  of  proceeJtngs  in  this  court;  and  lhe«ed  their  char- 
ters, that  ihey  had  cognizance  of  all  fuiu,  contrads,  cove- 
nantSy  quarrels,  except  concerning  freehold ;  and  this 
being  a  per'bnal  adion,  they  ought  to  have  cognizance 
thereof.  And  for  the  univerfiry  was  (hewed  an  ancient 
record  in  th's  court,  in  the  22  Ed.  i.  where  a  plea  of 
covenant  was  brought  in  the  court  of  tbe  vicechaooellor 
of  the  univerfity  of  Oxford,  by  reafon  of  a  contrad  made 
before  that  time,  wherein  was  granted  unto  them,  that 
they  (kould  have  cognizance  of  all  adions  perfonal  and 
contracts ;  and  this  covenant  in  queflion  was,  tha(  he 
(hould  enjoy  fuch  an  houfe  in  Oxford  for  a  year;  and 
becaufe  this  court  of  the  commoo  pleas  h^  granted  a 
prohibition  to.  ftay  the  proceedings  in  the  faid  fuit, 
being  begun  in  the  court  chriftian  before  the  vioechan- 
cellor,  the  record  mentioned,  that  upon  the  (hewing  of 
this  charter,  it  appearing,  that  the  aSion  was  brought 
only  upon  a  contrad^,  and  not  for  the  houfes,  therefore  a 
confultation  was  granted.  And  fo  it  was  prayed  here, 
becaufe  this  adion  was  but  perfonal,  that  they  might 
have  cognizance  thereof.  But  all  the  court  denied  it, 
and  afHrmed,  that  tbe  v'cechancellor  had  not  any  ju- 
rifdidion,  nor  might  hold  plea  thereof ;  for  in  this  adion 
he  fnall  recover  poiTeffion,  and  (hall  have  an  habere  fa- 
cias poflefliuncm,  and  thereby  he  that  hath  a  freehold 
may  be  puc  out  of  poflefTion :  and  it  is  not  like  the  re- 
cord (hewn  ;  for  there  it  is  only  an  ad  ion  of  covenant, 
wherein  the  plaincifF  fhall  recover  damages  only,  and 
therefore  reafon  to  (iranc  a  procedendo  there;  but  here 
be  (hall  recover  poilliSon,  and  therefore  by  their  own 
rules  they  ought  not  to  hold  cocinizance,  nor  have  liberty 
to  proceed  in  this  cafe.  Note,  that  by  this  ancient 
record  it  appcareth  what  are  the  privileges  [it  ihould 
rather  be  faid,  what  were  then  the  privileges]  of  the  faid 
univerfity,  and  the  jurifdiiSlion  of  this  court  to  grant  a 
prohibition  where  they  proceed  in  court  chriftian  in  pre- 
judice of  the  common  laNv,  without  refofling  to  the  chan- 
cery.    Cro»  Cat*  8;, 
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H»  35  ^  36  Ctf r.  2.  In  the  chancery :  Supbins  and 
£#rf7«  The  plaintiff  exhibits  his  bill,  to  be  reh'eved 
touching  fome  lands  in  Cornwall ;  and  the  defendant, 
being  head  'of  Exeter  college  in  Oxford,  pleads  the  pri* 
vilcge  of  the  univerfity,  and  that  he  ought  to  be  fued  in 
tke  vicechancellor's  court  in  Oxford  only.  But  his  plea 
was  over- ruled  :  for  that  matters  of  freehold  are  excepted 
out  of  the  pitent  to  the  univerfity ;  and  their  court  can  ac 
beft  have  but  a  lame  juri(di&ion  as  to  lands  in  Cornwall* 
1  Vtrn.  212. 

H.  35  &  36  C,  2.  Draper  and  Crowther.  A  bill  was 
brought  fetting  forth  a  contra£k  under  feal  with  the 
defendant,  for  making  a  leafe  of  certain  lands  in  Mid* 
dlcfex,  and  to  have  execution  of  the  agreement.  The 
defendant  pleaded  the  privileges  of  the  univerfity,  to 
proceed  in  all  quarrels  in  law  and  equity,  except  con- 
cerniiig  freehold  ;  and  concluded  to  the  jurifdidion  of 
the  court.  But  lord  keej)er  Guilford  over-ruled  the  plea; 
becaufe  in  this  cafe  the  univerfity  cannot  fequefier  lands 
in  Middiefex,  and  fo  can  give  no  remedy  :  and  the  carry* 
ins  this  agreement  into  execution  toucheth  the  freehold. 
a/Wr.  362. 

71  12  An.  AldrUb  and  Stratford.  A  bill  in  chancery 
being/  brought,  for  a  difcovery  of  the  perfonal  eftate  of 
Dr.  Aldrich  deceafed,  and  an  injundion  granted  there* 
upon  \  the  univerfity  of  Oxford  claimed  €X>gnizance  of 
the  caufe,  for  that  both  plaintiflFand  defendant  were  fcholars  , 

of  the  univerfity.     Upon  hearing  counfel   feveral  times, 
and  view  of  charters,  and  the  fiatute  of  the  13  £1.  and 
jirecedentSp  Harcourt  lord  chancellor  ordered  the  bill  to  be 
difmilTcd,  and  allowed  an  exclufive  cognizance  in  equity^  ' 

(oucbing  ^Atf/Ztf/f,  to  the  univerfity.     22  Viner.  ii. 

6.  T.  6  W.     Philips  and  Bury.     The  plaintiff  brings  whether  th* 
10  ejedmeot  agatnft  the  defendant  for  the  redory  houfc  Jj|^*''„*^^ 
of  Exeter  college  in  Oxford,   and  declares  upon  a  de*  whJreaVifiror 
mife  to  him  by  John  Painter,  being  now  made  redor,  i*  fpecitliy  ap- 
upon  the  deprivation  of  Dr.  Bury.    Upon  the  general  ?•»"*««*  (*)• 

iffue 


(«)  Where  tbe  poor,  or  thofe  who  receive  a  charity,  are 
aot  incorporated',  but  there  are  certain  truftees  who  difpofe  of 
the  charity,  there  is  no  vificor;  becaufe  the  incertft  of  the 
xevcnoe  is  not  veiled  in  the  poor  that  have  the  beoefit  of  the 
charity,  but  they  are  fubjed  to  the  ordf  rs  and  direAions  of 
tbe  tfufljces.    (See  Cb^ltUable  Qlfe^.)    But  where  they  whj 

i*'  f  4  are 
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tbcl«  ttafoni  tbcf  wen  of  opinion,  ibat  tber  had  hen 
junfd^dioo  (the  whole  nwct  bting  feund  fpccuH;)  lo 
cMmine  and  co;ic^  the  ctr'^acoua  ptocccdingi  (if  fadh 
ibcy  wrrc)  of  the  viJiior,  But  tbey  agreed,  thu  if  ibe 
ofdJoiry  deprivt  a  mafter,  who  u  ccclciuilical,  wtthonC 
juQ  caufe,  be  Ihall  not  bne  an  affitc,  beoufe  be  htak 
etbn  lEincJy  by  appul  i  aa  in  CicAf^'t  caCe,  l>7«r  i09* 
Holt  cbicf  juilicc(ii},  on  lbs  coauaiy,  for  the  plaionC 
Vgot6f  ihu  thcic  are  two  furU  of  corpo(ACk>ai  j  tbcOK 
cmtUiiutcd  (jt  publiclt  aotrcrimcnt,  lEic  oitici  for  |»rmlc 
duiUf.  Th«  fotmcf,  kii^  dulji  aeaicd,  aJihoug|i  tbcR 
•le  no  worda  in  ibdr  creatioo  for  enabling  thcii  memben 
to  pgichafc  implead  or  be  impleaded,  yet  they  may  doiS 
ibcfe  ihingh  for  ibey  are  all  neccfiar^y  iocludcd  ia  asd 
incident  to  ibeir  cieaiioo  :  and  ihefe  Cons  of  cofporabooa 
are  not  fubjcd  to  aoy  founder  of  viGtor  or  pftrikultr 
flattitcs,  Imii  to  the  general  and  cooimoa  Uws  i>f  the  realiiii 
and  by  ikcoi  ihcy  have  tbcii  iDaioieoancc  aad  fuppuft. 
£gt  the  latter  fori  of  corpotatkins,  which  arc  conflituted 
for  private  cbirity,  are  entirety  private,  and  wholly  fob- 
je£t  to  the  tula  laws  flauites  aird  ordinancri  which  the 
founder  oidaint,  and  to  ibe  vtfiior  wbom  be  appoims, 
and  to  no  others,  And  if  the  founder  bath  not  appoioied 
any  vifitor,  iben  ihe  law  appotois  the  iioui>der  and  bit 
bciri  to  be  vifnors.  For  viriutioo  (he  faid)  wa«  not  in- 
troduced by  the  canon  law,  but  of  neceffity  waj  created  by 
tbe  common  law.  Patronage  and  vifitation  both  nfe  fioa 
the  founder ;  and  the  office  of  the  'ifitor  by  the  crmiaoa 
law  it,  10  judge  according  to  ibc  Aatutes  of  the  college, 
to  cxprl  and  deprive  upon  jud  occafions,  and  to  hear 
appeaU  cf  courfe.  And  fiom  hira,  and  bim  only,  tbe 
paity  gticvrd  ought  lo  have  tedrefs,  and  in  hioa  the  founder 
haih  lepofed  fo  iiitire  coi>fiJence  ibat  be  will  adoiiniAer 
jultice  ia)pariially,  that  bis  deieitninations  ate  final,  and 
examinable  in  no  other  court  whaifoever.  As  to  tbe 
objci^ioa  of  the  oihei  fide,  that  if  the  maimer  of  an  bofpitai 
be  deprived  by  ibc  paitoo  without  juU  caufe  be  may  ba*« 
an  affife,  and  that  a  college  and  bofpitai  are  of  tbe  fame 
nature ;  be  agreed,  that  a  college  and  hofpiial  were  of 
the  fame  naiare  -,  but  as  to  the  objedion  that  the  nafltr 
nay  maintain  an  alHfe,  be  anrwcied,  that  the  mafiet  coutd 
IU>t  mainlain  an  al£fe,  becaufc  he  is  not  folc  fcifed ;  and 


-  («)  See  a  full  aote  af  Loi4  Helt'a  argvaeat  i  »  T.  Xtf> 
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of  that  opinion  (he  Taid)  Hale  chief  juflice  had  been  oflten 
bcretoforre :  and  for  this  reafon  he  denied  the  opinion  in 
.  CmHntf%  and  Baggers  cafes  to  be  law,  as  Hale  chief  jtiftice 
had  done  before :  befiiles  that  thefe  cafes  are  grotmded 
upon  an  error ;  for  they  rely  upon  the  8  4J^  ^9*  30«  '^^ 
warranting  that  opinion,  where  in  truth  the  fame  doth 
not  warrant  any  fuch  opinion.  Upon  the  whole,  he  con- 
cluded, that  this  college  was  a  private  corporation ;  that 
the  founder  having  created  the  bifliop  vifitor,  the  juftice 
of  his  proceedings  was  not  examinable  in  this  court,  or  in 
any  other ;  for  which  reafons  he  was  of  opinion,  chat 
jadgment  ought  to  be  given  for  the  plaintiffl  But  the 
thr^  other  juftices  being  of  a  contrary  opinion,  judgment 
was  eotred  for  the  defendant.  L^rd  Rajm*  5.  4  Jfai, 
I06«     Skinn.  447. 

Upon  this  a  writ  of  error  was  brought  in  parliament ; 
and  the  judgment  was  there  reverfed.  In  the  argument 
whereof,  bifhop  Stillingflcet  fpoke  to  this  efied;  That 
this  abfoluttf  and  conclufive  power  of  vilitors,  is  no  niore 
thaii  the  law  hath  appointed  in  other  cafes,  upon  com- 
mifltons  of  charitable  ufes :  that  the  common  law,  and 
not  any  ecdefiaftical  canons,  do  place  the  power  of  vifita* 
tion  in  the  founder  and  his  heirs,  unlefs  he  fettle  it  upon 
others :  that  although  corporations  for  publick  government 
be  fubjeA  to  the  courts  of  Weftminfter-hall,  whieh  have 
no  particular  founders,  or  fpecial  vifitors;  yet  corpora- 
Cioos  for  charity,  founded  and  endowed  by  private  per* 
foosy  are  fubjed  to  the  rule  and  government  of  thofe  that 
cred  them :  but  where  the  perfons  to  whom  the  charity  is 
given  are  not  incorporated,  there  is  no  fuch  viCtatorial 
power,  becaufe  the  intereft  of  the  revenue  is  not  invefted 
in  them  ;  but  where  they  are,  the  right  of  vifitation  ariferii 
ftom  the  foundation^  and  the  founder  may  convey  it  to 
whom  and  in  what  manner  be  pleafeth;  and  the  vifitor 
ads  as  founder,  and  by  the  fame  authority  which  he  bad, 
and  confequently  is  no  more  accountable  than  he  had 
been:  that  the  king  by  his  charter  can  make  a  fociety 
to  be  incorporated,  fo  aa  to  have  the  rights  belonging  to 
perfons,  as  to  legal  capacities :  that  colleges,  although 
,  founded  by  private  perfons,  are  yet  incorporated  by  the 
Jung's  charter ;  but  although  the  kings  by  their  charters 
made  the  colleges  to  be  fuch  in  law,  that  is,  to  be  legal 
corporations,  yet  they  left  to  the  particular  founders 
authority  to  appoint  what  ftatutes  they  thought  fit  for  the 
regulation  of  them.  And  not  only  the  (Yatutes,  but  the 
appointment  of  vifitors  was  left  to  them^  and  the  manner 

of 
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of  goreranent,  and  dw  fevcnl  coadatidiity  qb  which  mf 
perfoot  were  co  be  nade  or  to  ctNirinoe  pamken  of  ihdr 
boimcy*  Bot  that  which  is  partiailarlj  lo  be  ohfawi  m^ 
chat  thefe  founders  of  colleges  did  cake  fpecial 
prevenc,  as  much  as  poffibie,  all  lav»AiiCs  among  the 
hers  of  their  fociecks,  as  moft  deftrudive  to  the 
and  unity  of  their  body,  and  the  tranquillity  ncceSar^  far 
their  Audies }  for  they  knew  very  well,  that  if  wnj  en- 
couragcmcnt  were  given  to  fuiis  at  law,  thofe  places 
would  in  time  become  nurferies  for  atcoroies  arid  lblicitQi% 
which  would  pervert  the  main  deSgn  of  their  foundatiM. 
Walter  de  Merton,  the  ftrft  founder  of  a  college  in  Ox- 
ford with  revenues  to  fupport  it,  took  fuch  ^carc  ahoat 
this,  that  he  puts  the  ait  in  his  ftatutes,  of  a  warden's 
being  deprived  i  and  kno.vlng  that  men  arc  apt  to  oooh 
plain  when  thej  fuflFer,  and  to  endeavour  one  way  or  other 
to  be  reftored  (which  caufeih  great  heats  and  anaoioficics 
among  the  contending  parties),  therefore  to  prevent  thefe 
nifebievous  confcquences,  he  puts  a  chapter  in  on  pw- 
pofe  in  bis  llatutes,  that  if  fuch  a  cafe  (hould  happeu» 
iw/mi  a^f#,  nmlUm  jmris  rtrntdium  camnici  vd  MtSs  iiitmm 
And  fo  in  the  ftatutes  of  Exeter  college,  it  is  cuprefcif 
mentioned,  that  if  the  redor  be  deprived  by  the  com- 
miffarj,  he  may  appeal  to  the  biflicp  as  vifitor ;  but  if  he 
be  deprived  by  the  vifitor  bimfelf,  then  no  farther  appeal 
is  allowed,  nor  anv  tetaedy  juris  out  fa£i'u  If  the  ftatutes 
did  allow  of  difinfisms  Ugitima^  as  thofe  of  Magdalen  col- 
lege do;  no  doubt  they  may  make  ufe  of  them,  within 
thofe  bounds  which  the  ftatutes  allow:  but  here  it  is 
otherwife,  for  the  perfons  deprived  are  bound  to  acquiefee 
in  the  fentence  pafl'ed  upon  them ;  and  thait  with  regard 
to  the  good  of  the  college  more  than  their  own.  And  the 
true  account  (he  lays)  of  fuch  caufes  firft  coming  into 
Weftminfter-hall  was  this :  Soon  after  the  reftoration, 
one  Dr.  Wjchrington,  fellow  of  Chrift's  college  io  Cam* 
bridge,  was  deprived  of  his  feilowfhip  by  the  mafter  and 
fellows;  he  appealed  to  the  king*s  bench,  and  craved  a  maiw 
damus  to  be  reltored  [a).  In  the  arguments  in  that  canfe, 
one  erf  the  learned  judges  of  that  court  affirmed,,  that  the 
firft  precedent  of  that  kind  was  not  above  ten  years  before, 
during  the  time  of  Cromwell's  ufurpation.  And  that  was 
the  cafe  of  one  Hern,  who  obtained  a  mandamus  to  re- 
ftore  him  to  a  place  be  was  deprived  of  in  the  univerfity, 


(fl)  1  Ktk  234, 

when 
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iriiCB  Glyn  was  chief  jufttcew  And  the  itaibti  givrit  was* 
bcoufe  there  was  then  fio  fpccial  viGtor  1  for  the  arcb^ 
Mfliop  of  Canter bary  was  local  viiitor,  and  there  was. then 
no  srcbbiihop.  Aher  this,  in  the  year  1655^  oneCrm« 
ford  made  application  to  the  king's  bench,  to  be  reftored 
to  die  pkce  of  fchoolmafter  in  Cambridge,  of  which  he 
¥ras  deprived  by  the  proper  vifitors,  the  mafter  and  fellowt  - 
of  Gonvifftr  and  Caius  college  ^  and  upon  feveral  argu- 
ments h  WIS  denied  ;  Ind  f^folved,  that  no^writ  of  reftU 
tution  ihould  be  granted  ;  bat  the  matter  was  referred  to 
tbc  chancellor  and  others  («)•  And  fo  the  court  of  king's  • 
beodr,  in  Dr.  Withrington's  cafe,  declared  he  could  have 
no  reftitotion  from  thence  ;  hecaufe  his  appeal  lay  to-  the 
proper  viiitor;  who  was  yUSri  rMimi^rm,  that  is,  tbet 
law  trufied  him  with  the  difcharge  of  his  duty.  In  the 
14  Csr.  2.  Dr.  Patrick  was  chofen  maftcr  of  Queen's  cd* 
lege  in  Cambridge,  by  a  majority  of  fellows  ;  but  another 
was  admitted ;  upon  which  he  appealed  to  the  king's 
bench :  but  fome  of  the  judges  fatd  pofitively,  that  no 
writ  ooght  to  have  been  ever  granted  upon  differences  in 
colleges,  and  that  the  appeal  lay  to  the  local  vifitor,  and 
not  to  the  king's  bench  :  it  was  then  urged,  that  it  was 
a  matter  of  freehold,  and  that  It  was  no  (piritual  corpora- 
tion, bot  the  appointing  of  a  mailer  was  a  temporal  thing; 
notwithflanding  the  chief  juftice  declared,  that  it  would 
fliake  the  whole  government  of  colleges,  to  give  remedy 
in  that  court  (i).  In  the  22  Car,  l.  one  Daniel  Appleford 
was  deprived  by  the  local  vifitor,  of  hit  place  in  New* 
college;  hebrings  the  matter  to  the  king's  bench,  where 
the  lord  chief  juliice  Hale  then  fate :  the  cafe  was  argued- 
by  -iearocd  counfel  on  both  fides:  but  the  lord  chief 
jolKce  faid,  If  there  be  a  jurifdiAion  in  the  vifitor» 
and  he  bath  determined  the  matter,  how  will  ye  get  over 
thatientence  i  And  at  this  rate  (he  (M)  we  may  examine 
ill  fiifpenfions  and  deprivations,  and  fo  where  will  there 
be  til  en^  ?  And  finally,  the  bi(bop  obferved,  that  ahhough 
k  be  eery  pofltble  for  «  vtfitor  to  go  beyond  his  bounds 
(for  sione  are  infallible),  yet  if  fuch  a  cafe  be  put,  it  ia 
better  that  one  perfon  fuflfer,  than  that  the  difcipline, 
gofcraoienr,  land  peace  of  the  collff  e  be  in  danger  of  being  ^ 
tttserljr  deftroyed.     2  SHM.   Cafe  of  Exeter  college. 

And  the  fame  doArine  appears  to  have  been  held  and 
adttimd,  in  Dr.  Bentley'k  cafe ;  for  although  the  court  did 


{^)  Sff*  457*  <i}  Kr  T.  Rty.  10 1«  and  1  Lt*u.  65. 

3  proceed 
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proceed  to  take  cognizance  io  that  caofe.  yet  k  wai  not 
(or  that  thej  would  interfere  with  the  viUior'a  po«cr« 
but  becaufe  no  tifitor  was  fet  forth  ia  the  return  to  the 
mandamus :  as  will  appear  from  the  reports  both  of  krd 
Raymond  and  Sir  John  Strange,  upon  the  differeot  aiga- 
ings  of  that  cafe  in  the  court  of  king's  bench.  The  cafe 
was  thus : 

T.  9  Gi9*    The  ling  againft  the  chancellor  mallen  and 
fcholars  of  the  univerfity  of  CmnbridgM,     Mandaans  to 
reftore  Richard  Bentley  to  bis  academical  dcgreca  of  bit- 
chelor  of  arts,  mafler  of  arts»  batchelor  of  diviniq^,  sod 
dofior  of  divinity.    To  this  they  return,  that  the  unifcr- 
fity  of  Cambridge  is  an  ancient  univerfity,  and  a  corpo- 
ration by  prefcnption,  confifiing  of  a  chancellor  maikrs 
and  fcholars,  who  time  out  of  mind  have  bad  the  govera- 
ment  and  corredion  of  the  members,  and  for  the  encou- 
ragement of  learning  have  conferred  degrees,  and  for  rea- 
fonable  caufes  have  ufed  to  deprive:   that  time  out  of 
mind  there  had  been  a  court  held  before  the  chancellor  or 
viccchancellor,   for  the  determining  of  all  civil  caufe?, 
where  one  of  the  parties  is  a  member  of  the  noivcrficy  j 
and  that  queen  Elizabeth,  by  letters  patent  bearing  date 
the  26(h  dAy  of  April  in  the  third  year  of  her  reign,  granted 
them  cognizance  of  pleas,  and  to  be  a  court  of  record : 
that  in  the   13  EUx.  this  and  all  other  charters  of  the 
univeriity  were  confirmed  by  act  of  parliament :  that  at 
a  court  held  the  twenty-third  day  of  September  1718,  ac- 
cording to  the  ufage  of  the  univerfity,  before  Thomas 
Gooch,  D.  D.    then  viccchancellor,  one  Conyers  Mid- 
dleton,  D.  D.  a  member  of  the  univerfity,  levied  a  plaint 
in  debt  for  4I.  6s.  agdinft  the  faid  Richard  Bentley,  and 
prayed  procefs  againft   him  :    that   thereupon,  according 
to  the  cuftom  of  the  univerfity,  a  procefs  ifiued  to  Edward 
Clark  the  beadle,  to  coilipel  the  faid  Richard  Bentley  to 
appear  at  the  next  court:    that  before   the  return,  the 
beadle  waited  upon  the  faid  Richard  Bentley  at  his  lodg- 
ings within  the  jurifdidion,  and  (hewed  him  the  prooefi, 
and  fcrved  him  with  it ;  and  upon  difcourfe  between  them 
concerning  the  procefs  and  the  vicechancellor,   Bentley 
contemptuoufly  faid,  the  procefs  was  illegal  and  unftatut- 
able,  and  that  he  would  not  obey  it;  chat  he  took  the 
procefs  out  of  the  hands  of  the  beadle,  faying,  the  vice- 
chancellor  was  not  his  judge,  and  that  he  a£ted  fooliflily : 
tiiat   at  the  next  court,  held   the   3d  of  0£lober  1718, 
Middletcn  appeared,  and  declared  in  debt  for  4I.  6s. ;  and 
(he  re^iltsr  of  the  court  n^hibitcd  a  depofilion  of  the  beadle 
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iMdiiog  the  eontempt ;  which  beiag  read^  the  faid  Richard 
Bentlcy»  according  to  the  ufage  of  the  univeriicj,  wat 
fufpendcd  from  all  his  degrees:  that  time  out  o(  mihi 
there  hath  been  a  cuftom,  for  the  chancellor  or  vicechan** 
oellor  coTummon  a  oongregationi  confiding  of  fuch  audi 
fuch  ptrticular  members^  who  are  fpecified  in  the  return  ^ 
who  have  ufed  to  examine  and  determine  all  matters  re- 
lating to  the  univcrfity,  and  to  take  away  degrees  for 
Cootumacy  or  other  reafonable  caafe:  that  a  congrega? 
tfoli  waa  held  the  17th  of  O^ober  17189  when  the  vice«* 
ohanoellor  declared  this  whole  matter  to  then^  and  de^ 
fired  their  judgment  upon  it;  after  which,  having  read 
the  depofition  and  the  feveral  ads  of  court*  the  faid 
Richard  Bentley  by  judgmeot  of  the  congregation  afore-, 
(aid  was  degraded :  that  he  has  QOt.  yet  fubmitted  himfelf 
to  the  authority  of  the  faid  univerfity :  aiid  therefore  tha( 
for  thefe  caufes  (faving  the  authority  of  the  iinivcrrity) 
Ibey  cannot  reftore  him. 

It  was  argued  by  Chefliyre  ferjeaixt,  for  a  peremptory 
mandamus;  that  the  return  was  infufficient  for  the  un- 
certainty in  divers  inftances ;  that  deprivation  of  academi* 
cal  degrees  is  now  become  a  matter  of  great  confequencr, 
becaofe  there  are  ma(iy  preferments  and  privileges  which 
by  ad  of  parliament  can  only  fubfift  in  dignified  clergy- 
men, fo  that  thofe  degrees  which  at  firft  were  only  titles 
of  honour,  do  now  afFed  men  in  their  freeholds  and  paf- 
feffions ;  that  the  caufes  alleged  are  none  of  them  fuffi« 
oieat  to  warrant  a  fufpenfion  ;  that  if  they  were  fufficient, 
yet  that  the  proceeding  itfeif  was  illegal,  and  particularly 
becaufe  here  was  no  notice  given  to  Bentley,  to  come 
in  and  defend  himfelf  againft  the  charge  of  contempt  ^ 
that  if  the  vicechanceilor's  fufpenfion  was  legal,  yet  the 
defirivation  by  the  congregation  was  not  fo,  not  only  be- 
caofe alfo  in  this  cafe  there  was  no  fummons  to  appear 
before  the  congregation^  but  lilcewife  becaufe  the  accu(a- 
cioa  was  not  made  out  to  them  in  a  proper  manner, 
being  only  upon  the  narration  and  report  of  the  vice- 
«;hancellpr« 

On  the  other  hand,  it  was  argued  by  Comyns  ferjeant, 
for  the  univerfity;  that  the  nature  of  the  proceeding  ac 
the  fuit  of  Dr.  Middleton,  is  no  thote  than  an  outlawry 
or  excommunication,  to  compel  the  appearance  of  the 
putys  that  the  return  amounts  to  (hewing  a  jurifdidioa 
<o  bold  plea,  an  adien  properly  infiituted  againft  him, 
hia  contempt  to  the  court  for  which  he  was  fufpended, 
m4  afterwards  upon  his  non-fubmiffion  deprived  j  chat  it 
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it  true,  degrees  in  the  — ifcifaiei  wen  Mt 
encourage  learning  ind  levned  oKn,  b«c  then  k  »  nA 
coofa^aenoe  that  if  learscid  men  mifbefaave  tiicflrfkhci 
tliey  may  not  be  fnfpen^ed  or  deprived  ;  fbar  it  it  agpe^ 
able  fo  the  methods  boii  of  the  coBiaioo  and  dvil  IM 
ODurts,  to  punUh  coocempciioys  words,  withoar  callif 
in  cbe  party,  and  giving  bias  an  oppomuxtjr  t0  eanMl 
the  like  a  fccond  time  \  that  the  method  of  the  wbdie  pi^ 
ceeding  both  as  to  the  (ufpenfion,  and  what  was  doM  bf 
the  eoogregafion,  being  according  to  the  coarfe  of  dirir 
own  coona^  is  right,  althoogb  it  may  not  tally  — ^^  "^^ 
method  of  common  law  proceedings. 

Pratt  chief  juflice:  This  is  a  cafe  of  great  ooo 
not  only  as  to  the  gentleman  who  is  drpriTed,  boc  like* 
wife  as  it  will  affed  all  the  membeia  of  the  ontTerfity  in 
general.  I  think  the  return  bath  fully  juftifird  ua  in  fend- 
ing the  mandamus,  as  it  fliews  that  the  power  of  the  vice* 
chancellor  and  the  congregation  is  only  to  deprive  lor  a 
reafonable  caufe ;  and  as  it  is  not  pretended  there  it  any 
vifitor,  or  any  other  jurifilifiion  to  examine  into  ibt  ica- 
fonablenefs  of  the  deprivation,  but  that  of  this  oonit.  It 
is  the  happinefs  of  our  conflitution,  that  to  prevent  any 
injuftice,  no  man  is  to  be  concluded  by  the  firft  jadg- 
ment ;  but  that  if  he  apprehends  himfelf  to  be  aggrieved, 
he  haih  anorhrr  court  to  which  he  can  rcfort  for  relief ; 
for  thi«  purpofe,  the  law  fumifbes  him  with  appeal«,  with 
writs  of  error  and  fdlfc  judgment :  and  left  in  this  parti- 
cular  c^fe  the  party  fhoutd  be  remedilefs,  it  was  become 
abfolurely  neccflary  for  this  court  to  require  the  univeriify 
to  lay  the  fh:c  of  their  proceedings  before  us ;  that  tf 
they  have  erred,  the  party  may  have  right  done  bin,  or 
if  they  have  a£ted  according  to  the  rules  of  law,  that 
their  afls  may  be  confirmed.  As  to  the  procefding  againft 
Dr.  Bentley,  it  muft  be  agreed,  that  the  vicechancellor 
had  cognizance  of  the  caufc,  and  fo  the  fuit  was  well  io- 
ftitufed  againft  him.  I  m<jft  likewife  take  the  procefs  to 
compel  an  appearance  to  be  regular,  being  averred  to  be 
according  to  the  courfe  of  chat  court.  As  tu  Dr.  Bentley's 
behaviour  upon  being  ferved  with  the  pfocefs,  1  muft  fay 
it  was  very  indecent  j  and  I  can  tell  him  if  he  had  faid  as 
m'ich  of  our  procefs,  we  would  have  laid  him  by  the 
heels  for  it :  he  is  not  to  arraign  the  juftice  of  the 
proceedings  out  of  court,  before  an  officer  who  hath  no 
|j')\vcr  to  examine  it.  When  he  faid  the  vicechancellor 
iriiitcii  f()ollflily,  it  was  what  he  might  have  been  bound 
over  for  to  his  gocd  behavioui;  but  I  believe  it  is  alfo 
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eftabiiflicd,  that  ftich  a  behaviour  will  not  warrant  a  fuf- 
peofion  or  deprivation.  I  cannot  think  the  evidence  of 
thia  cootemp*  was  fuflicient :  it  doih  not  appear  to  have 
been  upon  oath  at  it  (bould  have  been.  .  But  be  thefe 
nutters  how  they  will,  ytt  (urtJLy  he  could  never  be 
deprived  without  notice.  I  do  not  obferve  but  it  is  a 
total  deprivation,  and  not  temporary  only,  as  was  fatd  ac 
the  bar.  As  to  the  proceedings  before  the  congregation  ( 
it  doth  «ot  appear  they  reheard  the  matter,  any  otberwife 
than  by  the  relation  of  the  vicechsncellor:  they  Ihoiild 
bave  adjudged  all  the  fads  again,  and  hhve  averred,  that 
the  deprivation  was  for  them :  whereas  the  faying,  that 
for  thefe  caufes  they  deprived  him»  amounts  to  no  move 
than  that  the  vicechancellor  told  them  fo.  The  vice* 
cfaaocellor's  authority  ought  to  be  fupported,  for  the  ' 
fake  of  keeping  peace  within  the  univerfity;  but' then  he 
■Ruft  ad  according  to  law,  which  I  do  not  think  he  has 
done  in  this  cafe. 

Powts  juflice  aflented. 

Eyre  juftice :  The  liniverfity,  unleft  they  had  a  vifito^, 
mm  certainly  accountable  to  this  court;  As  to  the  dopri* 
vatioo,  i  am  not  fatisfied,  that  for  a  contempt  to  the 
vicechancellor's  court,  the  congregation  (which  Is  ano- 
ther court)  can  deprive :  for  it  ts  not  a  contempt  to  the 
voivcrfity  in  general;  and  it  is  not  faid  in  the  return, 
that  for  contempts  to  the  vicechancellor  the  congregation 
can  deprive.  Every  court  haih  a  power  to  punifli  con- 
tempu  to  itfelf ;  but  I  never  till  now  heard  of  one  coun's 
refentiog  a  contempt  to  another.  But  furely  for  a  con* 
tempt  they  cannot  deprive :  or  if  they  could  deprive,  it 
tan  never  be  done  without  notice.  Though  the  vice- 
chancellor  had  jurifdidion  in  this  matter,  yet  in  virtue  of 
our  foperiotendeocy  over  all  inferior  jurifdidions,  we 
mutt  take  care  he  do  not  abufe  his  authority.  Thus  we 
4o  prohibit  the  fpiritual  courts,  till  they  give  a  copy  of 
the  libel,  in  all  cafes  within  their  jurifdidion. 

Fortefcue  juftice :  If  the^  had  returned  a  vifitor,  it 
vpould  be  fomething;  but  without  that,  they  muft  fubmit 
to  the  judgment  of  this  court :  which  is  no  more  than 
exempt  juriMtdions  (as,  the  county  palatine,  which  hath 
jura  regalia)  do.  A  deprivation  can  never  be  the  proper 
pnoiflunent  for  a  contempt*;  becaufe  it  cannot  hold  in 
the  cafe  of  under* graduates.  I  think  the  behaviour  of 
Df.  Bentley  was  a  conietiipt,  for  which  he  might  be 
bouBd  to  his  good  behaviour,  as  it  was  out  of  court. 
There  is  mother  thing  confiderable  in  this  cafe,  whether 
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apon  any  account  the  univerfity  can  deprive  m  man  of  hia 
degrees ;  becaufe  he  is  in  from  the  crown^  whence  the 
power  originally  flows.  Befides,  the  objedion  for  want 
ef  notice  can  never  be  got  over.  The  laws  both  of  God 
and  man  do  give  the  party  an  opportunity  to  make  bis  de* 
fence  if  he  has  any.     Sir,  557. 

Afterwards,  //•  xoG/«.     'Fhis  cafe  was  argued  a  fe<- 
cond  time  by  Mr.  Reeve  for  a  peremptory  mandamus; 
that  indeed  if  the  univerfity  had  returned  that  the  king 
was  their  vifitor,  as  they  might  have  done,  it  would  have 
put  an  end  to  the  difpute  here }  but  not  having  returned 
that  they  had  a  vifitor,  if  it  appears  by  the.  return  that 
the  proceedings  in  the  univerfity  have  not  been  agreeable 
to  the  rules  of  jaflice,  a  pereitiptory  mandamus  ouaht  to 
ifiiie:  that  when  degrees  in  the  univerfity  are  conmied 
upon  a  perfon,  he  hath  thereby  a  freehold  in  them,  and 
will  be  iotitled  to  feveral  privileges  and  advantages  an- 
nexed to  them  jby  a£ts  of  parliament,  of  which  this  court 
muft  take  notice:  that  as  to  the  daufe  in  queen  Elka^ 
beth'a  charter,  that  no  other  juOice  or  judge  fliall  intro- 
mit s  this  ta  no  more  than  a  grant  of  cognizance  of  pleas 
exclufive  of  other  courts,  and  muft  be  governed  by  the 
rules  the  law  hath  provided  relating  to  fuch  fort  of  grants, 
by  which  the  courts  above  are  not  deprived  abfolutely  of 
jurifdiAion  :   for  if  an  a£lion  is  commenced  in  this  court 
againft  a  fchular  of   the   univerfity,    the  univerfity  may 
claim  cogn  zance  of  the  plea  by  virtue  of  thefe  letters 
patent  and  the  iSt  of  parliament,  and  if  they  make  their 
claim  properly  and  in  time  it  muft  be  allowed,  and  the 
proceedings   here   will   be  ftopt;    but  if   the  univerfity 
doth  not  make  their  claim  the  firft  day,  this  court  wiU 
proceed  nocwithftanding  this  grant;  and  fo  it  was  held, 
//.   1 1  An,  in  the  cafe  of  Ptrne  and  Manners^  where  an 
action  upon  the  cafe  W3s  brought  againft  the  defeodanli 
a  member  of  the  univerfity,  inhabiting  within  their  juriP 
di£tion ;   the  bill  was  of  Eafler  term  11  An,  and  the  d^ 
fendant  had  an  imparlance  till   the  firft  day  of  Trinity 
term  following,    after  which,    and   before  plea  plaM, 
the  univerfity  of  Cambridge  by  thefr  attorney  deosaodt^ 
cognizance,   and   fet  ou:   the  letters  patent  and  aft  if 
parliament  beforcmentioned ;    and   the  claim  vraa  difal-. 
lowed,  becaufe  it  was  not  made  the  firft  dayi  and  iki^ 
held,  that  the  a£l  of  parliament  in  this  cafe  madenodit 
fercnce,  becaufe  it  confirmed  this  francbife  only  aa  k  WV 
granted,  namely,  a  grant  of  exclufive  cogniianoe^  bit 
Uie  claim  of  it  muft  be  according  to  the  rules  of  the  liV« 
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He  admitted,  that  the  fads  fet  out  in  the  return  were  con« 
CeiApts  to  the  vicechancellor*i  Court,  which  they  might 
have  puniflied,  if  they  proceeded  according  to  the  rules 
of  bw.  He  faid,  that  court  was  a  court  of  record,  and 
therefore  might  have  fet  a  fine,  and  imprifoned  the  party 
till  it  was  paid,  which  Is  a  proper  punKhnknt  for  a  con- 
tempt;  but  that  fufpenfion  is  not  a  proper  punifliment 
for  a  contempt:  that  a  corporation  cannot  furpend  a 
mcoiber  of  their  body,  for  a  contempt  to  one  of  their 
courts  i  and  if  they  had  returned  a  cufiom  to  fufpend  for 
a  contempt,  it  would  be  an  unreafooable  cuSom,  and 
void:  that  rithough  the  return  is,  that  they. may  deprive 
for  a  reafoDable  caufe,  yet  here  is  no  reiTooable  caufe ; 
for  it  cannot  be  reafonable  fot  the  congregation  to  der 
erade  for  a  contempt  or  contumacy  to  another  court;  and 
u  is  not  faid  that  be  was  guilty  of  contumacy  to  the  con- 
gregation: and  befides,  that  it  came  very  odiy  before 
the  congregation  ;  for  it  did  not  come  by  way  of  appeal, 
but  by  the  vicechancellor's  narration  or  report.  But  he 
relied  upon  it,  that  there  was  a  fatal  fault  in  the  return, 
which  could  not  be  anfwered ;  which  was,  that  it  did 
not  appear  the  do^r  was  fummoned,  or  bad  notice  of 
diefe  proceedings  againft  him,  fo  that  he  had  no  oppor- 
tunity to  make  his  defence;  and  to  condemn  a  perfon 
without  heariiijg  him,  or  giving  him  an  opportunity  of 
defending  himfelf,  is  contrary  to  natural  juftice,  and  fuch 
proceedings  have  been  always  held  illegal  and  void  by  this 
court. 

York,  attorney- general,  on  the  other  fide  argued  for 
'ffie  univerfity.  He  faid,  as  to  the  point  of  want  of  fum- 
monsy  he  did  admit,  unlefs  this  cafe  could  be  diftinguKhed 
from  the  cafes  of  "members  of  corporations,  it  would  be 
againft  the  univerfity.  The  cafe,  he  faid,  was  of  great 
coolequence ;  becaufe  the  franchifes  and  privileges  of  the 
uoiverjfity  were  conceri\,ed  on  the  one  hand,  and  the  rights- 
land  liberties  of  the  members  thereof  on  the  other.  He 
obferved,  that  there  were  two  general  queflions  in  this 
cafe:  the  one,  whether  a  writ  of  mandamus  will  lie, 
tb  reftore  Dr.  Bcmtley  to  his  academical  degrees;  the 
otiier,  whether  the  cauie  of  depriving  the  do^lor  of  his 
degrees,  fet  out  in  the  retuni^  is  fufficienr,  and  the  re- 
turn good  I  as  to  the  former,  he  f^id,  that  the  court 
having  alieady  determined  that  the  writ  of  mandamus 
was  good  and  did  well  lie;  he  would  acqutefce  under 
t&at  determination  :  but  as  the  other  fide  had  ag^'eed,  that 
If  the  univerfity  had  returned  a  vifitor,  it  Avould  have 
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pj?  zr  mi  TT  trls  suicamu ;  h  he  cm^d  ddC  but 
c.9;'^£«  i*^  .  '-I'C^:  »u  &  tilTor,  if  the  dofior  was 
»rr  -*^-  -*  **'''^  r>r.o?i:r£i  of  ihe  ■niverStj^  be  oiight 
r^i£  3:a^£  r^  &^:.'.!C2.i>QC  :rt  c.  As  to  the  fecond  poinli 
lis  rrr-ra  czzS.-tT'^  c:  iwo  parts  i  firiJ,  the  fufpenfiM 
ti  LTs  ».crir^r.C£l.:r*s  cc..ni  «2si  iecoodly,  the  degri* 
zz,:.:z  :t  :-^  ccccrff^iiJC'ri.  As  ro  :fae  foraier  of  ibefe, 
i.ist  I,  I'c  v^  :L:y  ^tf  ra;  f^fprnilon  bj  the  viceduii« 
ci.  >^i  cci^r:.  .:  «xs  e^  eitci  ;hc  obfefvedj  that  Dr. 
£e=:  rv  «a^  r.M  rrsrc  sn  :r.a:  cour:  agaixifl  the  comenpC| 
a.'c  Lb«:  .:  :;  a*i::iit  sarora^  jufiice  a  maa  QimiU  be  ooa* 
dexsec  «.:^*au;  x;r.£  hsirc:  Un  o  which  be  anfwendy 
t^M  it  s'.;«^  be  Jiisitic-  tbrrc  vas  do  ncccfcy  that  Dr. 
Becilffj  :^.:1;:  be  »d«iiJT  briiJi  but  if  he  had  an  O{ipor- 
twutr  :o  be  aearJ,  thai  vo-id  be  fdScienc :  now  he  bad  ao 
c>ppomsnirj  ro  be  neird  ^  f  jr  be  was  ferred  with  proccii  to 
M'p;>tiT  at  the  su^:  co^n,  asJ  ir  he  bad  paid  obedieoot  lo 
tdat  procru,  he  hai  beard  the  charge  agaioil  him,  againft 
wbk&  he  n'rgbt  here  made  bis  defence :  that  there  w» 
CO  Brcs^ir  to  iiiae  oat  a  fooiTfOns,  cr  to  give  hiin  new 
no::cc,  to  co!:;e  ar)d  aciwer  the  contempt »  fior  if  a  per* 
fbo  ccmm  ts  a  contempt  to  this  court,  or  to  the  owrt  of 
chzDCcrr,  by  ceciirir.g  be  will  not  obej  the  ptotoefs  of 
tb?  co^rtv  bv  bciting  an  officer  exccoting  the  procefs 
cf  t*-?  CO.::,  cr  by  ipeaLing  re£c&:ng  or  contemptuous 
w?rwS  c;  i:i\  o*  :^e  guises,  u^sn  an  affidavit  made  of 
t^c  rii:»  re  w  ii  be  ccmTi::cJ,  niihout  hearing  him; 
for  it  i^  !aoksJ  on  ro  be  a  vain  thing,  when  he  bath 
cociTr.iicd  a  cc-r.icrr.pt  before,  to  make  a  rule  of  court 
lu  g  .c  :  ..TI  *r.  cpp.^rtunty  cf  commicung  a  new  corh- 
tcTzz  iz^i'  :i  .:.  I'r.!*  is  the  ru'e  in  this  court  and  in 
cr.inzcy  i  m:\d  it  is  aUq  :he  ru!;  in  the  canon  and  ciul 
hw'c,  AtiJ  th^:  is  ccnuJerable  in  this  cafe,  becaufe  the 
prc/creJ.r^  or  :h:  vic;cnancc!loi*>  court  is  accarding  to 
xt/z  li.vi.  By  ibe  ci\  il  iaw  they  may  proceed  againft  a 
con:uT3c:o'j!:  pcrfi^n,  wii^c  jt  anv  new  citation.  And  the 
proceed ir.i^s  in  tnc  viccchancejiur^  court  being  according 
ru  the  rules  ci'  i^^e  ci\;i  lanr,  though  this  court  (hould 
cxaaiii'e  ihem.  yet  they  muft  be  examined  according  to  the 
rules  fA  :.^-:  Iijt.  The  caufe  cf  fuit  was  within  the  ju- 
nibict::jn  uf  tne  viccchar.ce!!or*s  court,  and  this  was  a 
contempt  in  that  caufe;  and  if  thst  court  had  a  jurif- 
diction,  all  the  ob'e:~iions  as  to  the  irregularity  of  the 
P'OcecJini".  w:il  be  out  of  the  C2ie»  Their  proceedings 
r.re  cr  berried  by  the  queen's  letters  patents^  as  far  as 
£iie  cuu.d  do  it  i  but  the  crown  cannot  creiS  a  court  to 
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lirocced  according  to  the  civil  Uw  by  chirter,  thererore 
an  td  of  paFliament  was  nectflary;  an  a^  accordingly 
pafled*  to  confirm  the  leccers  patent,  io  which  letters 
jMtent  the  exclufive  words  are  exceeding  (trong,.as  well 
as  the  confirmation  of  all  iheir  liberties .  and  privileges. 
But  it  hath  been  objeded,  that  it  is  not  enough  to  fay!. 
Dr.  Beotley  was  fuipendcd  according  to.ihe  cu(U>m  of  the 
oniverfity,  but  there  ought  to  be  a  cuftom  pircicuhrly 
fet  out  for  that  purpofe:  to  wjiich  he  anfwered^  that 
m  proeeedings  io  inferior  cotytS|  it  is  always  allowed 
to  Cay,  they  were  accoKiing  to  the  cuficm  of  the  court. 
As  IO  the  objeAioot  that  fufpeniion  from  the  academical 
4cgc«aif  ia  not  a.  proper  punifliment  for  a  contempt  to  .a 
«ourt;:.  be  anfwered,  thaf  by  the  rules  of  the  civil  laipr 
it  if  tlv»  only  prop^  puni(bfBcot.  And  it  is  like  an  out- 
lawjy.iin  the  temporal  courts;  it  is  to  compel  the  party 
lo'come  iti  aflfi  anfwer;  and  upon  his  doing  that,  the 
-fufpeofion  is  taken  off.  And  thefe  deg^rees  cannot  pro* 
pccly  bejcalled  |reeholds,  nor  civil  temporal  rights :  they 
Wtm  originally  ^nly  in  r»atyre  of  Jiceiifes.  to  profeflfors  in 
levcral  profrfforfliips,  and  are  now  titles  of.  diftiofiion 
and  precedence.  .  1  he  power  of  granting  degrees  flows 
.fromlhe  csro^n.  If  th^  crown  ere^s  an  univerflty,  the 
pQver  of  conferring  degrees  is  incident  to  the  grant.  Some 
old  degrees  the  umvi^fity  hath  abrogated,  fome  new  ones 
ihey  have  ereAed  ;  and  ihey  are  taken  notice  of  in  ads  of 
parliament  for  collateral  purpofes ;   and  though  the  a^ 

}JiBve  annexed  collateral  privileges  ,p  them,  that  will  not 
alter  the  nature  of  them,  nor  take  away  the  power  the 
vniveriity  had  ovmr  them  before.  It  doth  not  follow, 
that  if  temporal  rights  are  annexed  to  thefe  degrees,  the 
univerfity  would  be  deprived  of  their  power  of  degrading. 
A  bifhop  hath  a  freehold  in  his  biflioprick,  and  a  right 

.  to  fit  and  vote  in  parliament ;  yet  he  may  be  deprived  by 
bis  metropolitan.  And  if  courts  have  a  jurifdidion  and 
power  to  proceed  by  rules  different  from  the  common 
Imw}  this  court  will  not  examine  into  the  regularity  of 

!  tketr  ^proceedings  on  a  mandamus.  And  theiefore  if  a 
mandamus  is  granted  to  rcitore  a  fellow  of  a  college  ; 
if  they  return  a  yifitor,  though  his  fentence  hath  been 
irregular,  it  is  not  examinable  here.     So  if  the  ecclefi- 

'aAical  court  excommunicate  a  peifon  .without  a  cita- 
tion; this  court  will  not  graut  a  prohibition,  but  the 
party  mutt  appeal.     When  a  prohibition  is  granted  to  the 

viccchancellor's  court,  for  not  granting  a  copy  of  a  libel ; 

that  ia^y  reafon  of  the  exprefs  words  of  an  %£t  of  parlia- 

...  ^  E  3  ment. 


Bient.  And  if  an  a£l  of  parliament  fliCMiU  eoaA,  that  no 
certiorari  fliould  lie,  to  remove  cooviAions  of  jufttces 
of  the  peace  for  fucb  and  fuch  offencei  %  though  the  jvf- 
ticet  fliould  convid  the  party  without  fummoning  him, 
DO  certiorari  would  be  graoted  by  this  eoiirc«  to  remove 
fuch  a  cotividion.  As  to  the  objeAion,  that  by  thii 
means  the  vicechancellor*i  court  would  have  an  nncon- 
troulable  jurifdifiion  without  appeal,  and  that  it  is  an- 
reafooable  a  man  fliould  be  concluded  by  the  firft  detemt- 
nation;  he  anfwered,  that  an  appeal  lay  from  the  vice- 
chancellor's  court  to  die  congregation.  And  then  as  to  the 
degradation  by  the  congregation ;  he  faid,  that  the  whole 
proceeding  againft  Dr.  Bentlej  ou^t  to  be  conCdcted  as 
the  zSt  of  the  court  of  the  univeruty.  For  by  the  letten 
patent  the  grant  is  to  the  chancellor  maflers  and  feholan, 
that  they,  to  wit,  the  chancellor  mafters  and  fcholars 
which  is  the  whole  body  of  the  univerfity,  and  their  loca 
tencnres,  fliould  have  cognizance ;  and  thereftwe  the  con- 
gregation aie  to  be  confidered  as  the  judges  of  the  court, 
and  the  vicechancellor  only  as  their  official;  that  ihe 
court  ufually  held  before  the  vicechanceHor,  might  be 
held  before  the  congregation ;  that  by  the  civil  law,  where 
there  is  a  commifTiry,  he  bath  only  part  of  the  jorifdic- 
lion,  (he  reft  remains  in  the  ordinary,  and  that  the  ordi- 
nary may  proceed  upon  a  report  made  by  his  official.  So 
there  the  congregation  might  proceed  upon  the  report  of 
the  vicechancellor,  which  in  this  cafe  he  made  to  them. 
As  to  the  objcdion,  which  he  faid  had  been  made,  that 
if  the  degradation  flood,  Dr.  Bentley  would  be  deprived 
of  his  detzrecs,  without  ever  being  heard,  without  pro- 
filed of  being  refiored;  he  anfwered,  that  this  was  but 
in  nature  of  a  procefs  to  compel  Dr.  Bentley  to  appear; 
and  (hat  it  is  the  general  rule  of  all  courts,  and  of  all 
laws,  (hat  when  the  party  comes  and  clears  his  contempt, 
he  fliall  be  reftored :  that  this  privilege  of  fufpending 
degrees,  and  degrading,  was  agreeable  to  the  privilrges 
wnich  all  cither  univerfities  enj'jyed ;  and  that  it  was  ne« 
cefury,  that  univerfides  fliould  have  a  fummary  method 
of  proceeding.  For  which  reafons  he  infifled,  the  return 
was  good,  and  that  no  peremptory  mandamus  ought  to 
iflue. 

Mr.  Reeve,  by  way  of  reply,  infifted,  that  though  great 
ftrtfs  had  hcen  laid  upon  the  allegations  in  the  return  in 
it^  fewcrul  parts,  that  the  fads  were  done  according  to  the 
cullom  cf  th<r  univerfity,  this  was  not  fufficient  to  make 
(he  return  good.     1  or  the  grant  in  the  letters  patent  of 

queen 
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queen  Elizibeth  is,  that  the  unhrerfity  (hould  hold  a  court 
according  Co  their  laws  and  cuftoms  before  that  time 
uied;  therefore  if  they  have  a  method  of  (Proceeding  by 
the  civU  law,  which  hath  been  always  ufed,  that  ought 
to  have  been  averred  fpecially ;  and  without  it,  this  court 
cionot  take  notice  of  it  under  that  general  allegation, 
but  muft  intend  the  proceedings  are  according  to  the  rules 
of  the  common  law.  It  ii  true,  in  cafes  of  infierior 
courts,  fuch  an  allegation  is  enou^,  becaufe  their  pro- 
ceedings  are  agreeable  to  the  common  law;  but  if  the 
rules  of  the  common  law  are  to  be  excluded,  fuch  a  cuftom 
muft  be  fpeciati V  fet  out.  And  as  to  the  objeSion,  that 
4he  vicechanceifor's  court  is  part  of  the  congregation^ 
and  that  the  congregation  is  held  before  the  whole  body ; 
the  firft  is  not  alleged  fo  to  be  in  the  return;  and  at 
to  the  laft,  the  congregation  confi(h  of  the  chancellor  or 
vicechancellor,  or  his  locum  tenens,  and  the  regents 
and  non-regents,  which  is  not  the  whole  body  of  the 
univerfity. 

On  the  yth  of  February  1723,  the  lord  chief  juftice 
Pratt  delivered  the  opinion  of  the  court*,  that  the  return 
was  ill ;  becaufe  fince  it  is  not  (hewn  in  the  return,  that 
the  prciceedings  in  the  >icechaocellor's  court  or  the  con* 
•gregation  are  according  to  the  rules  of  the  civil  law,  tRey 
muft  be  intended  to  be  agreeable  to  the  rules  of  the  com- 
iDon  law ;  and  if  fo,  it  not  appearing  the  party  hath  any 
redrefs  by  applying  to  another  court,  this  court  will  re- 
lieve him,  if  he  hath  been  proceeded  againft,  and  de- 
graded, without  being  heard,  which  is  contrary  to  natural 
juftice.  This  cafe  therefore  will  fall  under  the  rules  for 
removing  of  taembers  of  corporations ;  which  cannot  be 
done  without  fummoning^the  party,  and  giving  him  an 
opportunity  of  being  heard*  The  cafes  determined  upon 
that  head  are  fo  numetous,  and  the  rule  fo  well  fettled 
and  known,  that  it  cannot  now  be  difputed  ;  for  want  of 
^ng  which,  the  fufpenfion  or  degradation  cannot  be 
fupported.  And  therefore  a  peremptory  mandamus  was 
granted.     L.  Raym.  1334- 

//.  9  G.  2.  Dr.  n^alier*$  cafe.  A  mandamus  was 
dircAed  to  Dr.  Richard  Walker,  vicem;ifter  of  Trinity 
college  in  Cambridge,  reciting  the  ftatutrs  of  the  college^ 
and  that  thereby  it  was  ordained,  that  in  cafe  the  maftcr 
of  the  faid  college  (hould  at  any  time  be  exahiined  bdiare 
the  vififor  the  bi(hop  of  Ely,  and  be  lawfully  convified 
before  the  faid  vifitor  of  dilapidation  of  the  goods  of' the 
college,. or  violation  of  the  ftatutes,  he  (hould  without 

G  g  4  delay 
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Mop  of  Elf,  !)■■«■  asrf  &iA  «>££i«-,  w  D« , 
SdiKtt  j^cUen  ckik,  ok  «<'  dw  ficBoHi  ai' 
U^  tpufii  Ot.  EicMrd  ficsfSCT  mSer  sf 
lep,  lor  djIapM^Oca  of  ^  gpc^  of  Ac  "  ' 

tbc  f^ul  b«lbcip  o/  D/  the  *ifitgr:  fid  ittt  the' 

hitiftit  coafi^ed  fhit  enieacc  on  boib  Siita, 

M  Ti/iro<  jfcfcltu!,  liuc  the  Cud  l>t.  Ricasri 

gaiitf  tj  dtb^i^suia,  uJ  vtOMttoa  oi  the  Batma»,  toi 

llKtc^  inctuicJ  ibc  pciulij  of  ccpfifitica  of  in  i^o; 

«*.jch  ^4  IrcKRre  u  fiill  [A  t^nx:  ud  dot  k  »  u« 

duly  o(  the  (tii  Ruhord  Wilkn  a  vicemAficf, 

e«ie  {he  fjjd  lei->tuicE,  bf  depriving  t^  fal  Ih. 

BtDL'ey  of  hb  o£ie  iif  mifiri :  sad  ikii  cb«  bii 
Walkct,  tuTiag  h4d  liuc  notice  of  the  (cduikz,  aai  fa 
^uJy  tcffuUc4  la  dcpme  him,  i>cglc&  atxl  lefifef  lb  ^ 
do:  ibc  writ  iherrfore  cotamasda  htoi  wuboac  ddfy 
itfiiw  the  fiid  Dr.  ikntjcr  of  tbc  fftui  afioe  of  ■«' 
tbc  fktd  coUcsv,  or  to  (hew  aalc  to  the  cootran.  _^ 
Walker  retutiu,  ibat  ibc  ftitsie  ipfmiotiag  the  fai&gp ' 
Ely  »if«of  ii  void;  and  ihjt  the  coUfgc  being  of  ioj.._ 
fc/undti'on,  ib«  iting  onlj  b  viiiiiif.  Q/  lixd  Uardwickv 
chief  juRice:  Thttc  aic  two  thing*  which  {ccai  to  b« 
i^iipcd  at  ,b]r  thu  writ  sod  KiiNii,  which  I  do  ■acbc^it 
tbc  court  c»  df>  t  fi'fl*  to  aid  ibe  jpriijliaioo  «f  Af 
bi&op  of  Elj  a*  vifitot ;  Iccoodlj,  to  dpt^aioc  t^  W 
!•  general  vifiior.     But  the  writ  in  llua  cafe  i*fiSf 

Si  for  it  fuggefia  that  the  bifliap  ii  vifitor  at  tha  silk 
and  if  fo*  be  aay  viiii,  and  icnoic,  or  purift  |^ 
T'tccqift^f^  and  we  could  do  no  Borc :  aad  oo  the  cs^ 


Vprjr,  if  the  king  be  vifiipr,  at  tbc  ictma  ^■OfPt^  w 
tnj  apply  to  tbc  king  for  bim  to  vific  -  And  oa  tlw  Ul 
day  t>f  tbc  term,  the  court  quaAied  tbc  writ  of  maaiumnt 
bill  Cud  tbcjr  did  not  intend  it  Aoold  be  uodoftogd,  Aat 
they  bad  tbeieby  deictmincd  whether  tbc  fciog  at  the  faijlbi^ 
is  gcocnl  viiittir.     CV-  Harduiititt  ai>. 

In  tbc  Mfe  of  the  King  «od  the  bilbop  of  Efy^  M, 
%xG-  2.  Thit  cafe  came  to  be  confidered,  whether  the 
biwopof  Ely  wuviliforofnot)  but  not  detertnioed.  Tli* 
caft  wat,  a  rule  w»  made  to  Ihew  raufe,  why  a  n 
BUI  IhouJd  Dot  go  to  the  bifliop.of  Ely^  o 
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'to  hear  an  appeal  made  to  him  as  vifitor  of  Trinity  col- 
lege in  Cambridge*  by  Dr.  Edward  Vernont  who  hit 
therein  cooipUined,  that  he  bai  been  wrongfully  deprived 
of  his  fenior  fellowfliip  in  the  college,  contrary  to  the 
fiatutes  tbereofy  made  upon  affidavits  that  the  bifliop  de^ 
clined  bearing  the  appeal,  until  he  could  be  fatis6cd  that 
he  had  a  right  to  vifit  the  college*.  By  Lee  chief  juftice^ 
it  appears  from  the  affidavits,  that  there  baa  been  an  ap*. 
peal  to  the  bi(hpp  as  vifitor  j  that  the  bilbop  has  declined 
cxcrcifing  any  vifitatorial  power,  in  order  to  take  the  opi« 
liion  of  this  court  whether  he  has  any  right  to  exercife  it. 
This  ia  a  controverted  queftion^^  and  it  is  not  at  all  clear 
to  the  court  who  is  vifitor  ^  and  if  we  had  (eeo  and 
read  all  the  (latuies  of  the  college,  we  have  no  authoritf 
to  deiermioe  who  is  vifitor,  that  being  the  proper  pro* 
vince  of  a  jury.---And  the  rule  was  difcbarged*    1  fyilfiw^ 

S^At  although  the  king's  courts  may  not  interfere  widi 
regard  to  the  private  fiatutes  of  the  fociety,  as  eftabliihed 
hy  the  founder ;  ,yet  ss  xo  the  publick  laws  of  the  land, 
it  (eemeth  that,  they  ikiay  interfere,  for  over  thefe  tho 
foiuider  could  give  to  the  vifitor  no  exclufivejuriCdidion. 
As  in  the  cafe  of  St.  John^i  college  in  Cambrldgg^  M.  5  /!K 
By  the  aA  of  the  1  ty.  it  was  enabled,  that  if  any  gover- 
nor, he^,  or  fellow  of  any  college  or  hall  in  either  of 
the.  iUDg|verfities,  (bould  negled  or  refufe  to  take  the 
oatha,  for  fix  months  after  the  firft  day  of  Auguft  then 
next  following;  fuch  government,  beadlhip,  or  fellow- 
fliip (hould  be  void.  Several  of  the  fellows  of  tbM  col- 
lege had  not  ukeo  the  oaths  purfuant  to  the  flatute,  and 
thereupon  a  mandamus  was  dircded  to  Humphrey  Gower, 
head  of  that  college,  fetting  forth  the  ad,  and  that  fuch 
&II0WS  bad  not  taken  the  oaths,  and  that  they  fiill  cod- 
tinued  iii  their  fellowlhips:  therefore  by  this  writ  they 
were  roipmanded  to  remove  them,  or  to  (hew  caufe. 
They  return,  that  the  college  was  founded  by  Margaret 
conntcfs  of  Richmond ;  that  the  biihop  of  Ely  for  the 
tioif  being  was  hy  her  appointed  vifitor;  and  on  their 
behalf  it  was  objeded,  that  a  mandamus  is  a  remedial 
writ  I  that  no  precedent  can  be  produced  where  it  hath 
been  granted  to  expel  perfons,  but  always  to  reftore  them 
to  places  of  which  they  had  been  deprived ;  and  that  it 
will  not  lie,  where  there  is  a  local  and  proper  vifitor. 
But  by  Hok  chief  jufiice :  The  vifitor  is  made  by  the 
fpttoder,  and  is  the  proper  judge  of  the  laws  of  the  col- 
lege* 


m 


^(t|-fee  b  to  ^Mrtriic  oifeiKCs  a^nnK  tbde  prrvate 

tni  bMMncibtlMror  the  Und  b  difabcTed,  (m  tc 
in  thh cafe) Ibe coMt  of  kirg't  bencb  villtakcmaoe' 
■fecMsf.  Buf  Jthtwriiig  the  vititor  I  unl  the  pTDper  n< 
Med;  n  pa>  fkc  Itw  is  ciecnnon  is  hy  a  aMn^xmn. 
flat  ibe  caafe  vm  a^joMnn).  Aod  in  the  sfi  of  tltc  i  G. 
'<f.  1).  for  lAnK  (he  fHtfai  in  I  kr  muiiKf,  it  h  rpedaDy 
mwMerf,  tec  vm  cove  of  king*)  bcncb  by  mutdnm 
#A  tooiiMl  •  perfba  to  be  admirtni  inta  ■  plarc  vacud 
■fcr  WMkt  a  takiag  the  uiht  at  aionrted.    4  idCML  333. 

'--AHe*  where  Ihcfc  ia  a  pirr«alar  tnill  to  be  rxccttcrf 
¥f  tM  eoNege,^  ooort  et  ctpk^  wU)  interfrre  to  ufi^ 
tkit  Iraft  hHo  ncmiao.  At  10  the  eafr  of  Crtn  ind 
•Awtvr/Srfii  May  sji  njo.  The  plaintiff  exhibit  d  bit 
'  MN  ^iuq#-llw  nafter.  H1k>w^  and  fctitrfan  oT  St.  JtAn's 
college  in  Canbridce,  to  obli^  Or.  Ruthctfortb  to  dc- 
ftrrr  Dp  a  ptafciitalioa  made  bt  ihe  college  of  hhn  to  the 
rcAor;  and  parib  cbanh  of  Barrm'  m  Saffiti,  to  rc- 
Amn'Mi  having  inftitition  md  in^udion  thneon,  and  to 
fRfcM  tlW  pliintifT'WicJtr  ihe<r  commod  Tali  fetting 
•fcrth,  thai  Dr.  Joha  Bo*iun,  1  fellow  of  the  bid  college, 
4^  bit  will  deviled  to  the  millet.  frilow<,  »»d  fehotan  of 
we  laid  collcga)  and  ibrir  facccfToi}.  ih«  pcrpetua]  ad- 
Voivlbn  of  thii  reflory  in  it.>fV,  ihit  whenever  the  church 
filall  be  *oid,  they  AiH  prclntt  one  of  hia  na«e  nd  Us-. 
"dred,-  if  there  be  any  hch  capabte  thereof  in  the  e 
if  no'fuch,  then  that  they  prefent  the  fenior  diviae  t 
teikiw  of  ihc  Cbllcgej  and  on  hit  Kfafi),  the  iKStfcatae 
divinr,  and  fo  downward ;  ihit  the  laft  ineuabeat  djtab 
it  wai  offered  10  the  fenior  fellow,  aiid  on  hit  tt^w 
to  ibb  mxt,  tin  it  caoie  to  the  plaioiiff'a  tarn  aa  mv. 
fenior  on  the  divinity  line,  who  offered  to  take  it;  fcot 
the  defend>nt  infifted';  that  he  being  dofior  ill  diviaiiy, 
waa  to  be  confideicd  ■*  the  perJbo  dercribedhy  the  irib- 
tor,  and  inierpofed  by  appeal  to  the  bifimp  of  Ely  u 
vifitori  on  hearing;  which,  fhc  btfliop  watof  epinioi^ 
thil  Dr.  Ruthetfxtth  wia  wiifain  the  dcferipiiad  of  ibe 
wDI,  tnd  therefore  re(|iiirfd  them  to  prefisnt  hiitu  The 
plaiiiiilF  ihfifled,  that  »  the  advowlbn  waa  deviled  16'the 
college  under  parliculir  irull  by  a  third  perfen  (not  the 
founder),  Ihe  viftior  hid  not  jutifdi^ion  to  determine  of 
the  preteniaiinn,  or  tu  inieipole  in  executioii  of  the  tmft) 
an<l  ihertfore  p'lyt,  that  the  piefeniaiion  may  be  caacd- 
led,  and  ibit  the  college  may  be  direded  to  prefent  him 
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•t  infilled  under  the  trafl  of  the  will.  Dr.  Rutherforth 
pleaded  to  the  juriibidion  of  the  court.  By  Sir  John 
Strange  mafter  of  the  rolls,  and  the  lord  chancellor  Hard- 
wicke:  If  this  had  been  a  general  bequeft^of  an  ad  vow- 
4on  to  the  college^  without  anj  particular  truft  annexed, 
it  would  have  fallen  under  the  general  regulations  con* 
trouling  all  the  other  property  of  that  nature,  ai  an  ob- 
jtSi  of  the  vifitatorial  power;  but  this  is  circumfcribed 
by  particular,  exprefs  truft,  inconfiftent  with  the  regula* 
fions  by  which  the  other  property  is  to  be  governed,  and 
-therefore  proper  for  the Jurifdidion  of  this  court,  Sand- 
ing on  fpecial  circumftances  peculiar  to  itfelf;  which 
puts  an  end  to  the  vifitor's  power  over  it*  If  it  bad  been 
'dtvifed  to  a  ftranger  on  the  Came  truft,  there  could  then 
be  no  pretence  to  fay  that  in  fuch  cafe  the  vifitor  would 
bave  had  any  power  over  it,  but  the  college  muft  have 
been  obliged  to  apply  to  this  court  to  compel  the  execu* 
lion.  And  it  cannot  difier  the  cafe,  that  the  college  hap* 
pened  to  be  the  truftees.  Suppose  it  had  been  on  truft  to 
prefent  a  member  of  another  college,  the  vifitor  of  this 
could  have  no  power  over  it ;  and  the  prefent  cafe  differs 
not  in  fttbftance  from  that.—- And  the  plea  to  the  iurif* 
didion,  u  being  in  the  vifitor,  was  over*  ruled,     i  /Ofx#f, 

7.  r. 


\a)  lo  geoeraly  where  there  is  no  other  fpectfick  legal 
remedy  to  obtuo  the  ends  of  joftice,  the  courts  of  law  will 
interfere,  left  there  (hould  be  a  defefl  of  joftice.  On  this 
principle  a  wumdmwms  was  direAed  to  the  keepers  of  the  feal 
of  the  uoivcrfitv  of  Csm^i/^tt  to  fet  the  univerfity  feal  to  the 
appoincnkenc  ot  a  lord  high  tteward.  i  BUcL  Rep.  547.  Alfo 
to  compel  the  warden  of  Wadham  college  Oxford  to  affix  the 
commoa  feiJ  of  the  college  co  ao  anfwer  of  the  fellows  to  a 
bill  In  chaDcery,  though  contrary  to  his  owo  feparate  aofwer 
put  in,  C^vfp.  377. ;  bccaufe  thefe  cafes  do  not  come  within 
the  cogniaance  of  a  vifitor.  Upon  which  principle,  a  mam- 
dmuu  was  alfo  granted  to  the  bifliop  of  Elj^  to  appoint  one  of 
two  peribns  prcfented  to  him  by  the  fellows  of  Peterhoofe  col- 
lege in  Cambridge  to  be  mafter ;  the  court  being  of  opinion* 
from  a  view  of  the  charters  of  the  college,  that  the  right 
which  the  hiftiop  claimed  of  appointing  to  the  mafterihtp, 
on  negledof  the  fellows  to  eled,  devolved  on  him,  not  as 
vifitor,  hot  by  the  fpecial  appointment  of  the  founder;  and 
therefor^  ip  this  caie  the  fta^utes  were  to  be  conftrued  by  the 

courts 


of.Tii.     7.    7.  13  C  2.    Tbe  £ji^  and  9^2r)r.    A  maoda- 

^''  mus  was  gunted,  dinevSed  to  cfae  defendant  ai  mafter  ctf 

Peter  houte  college   in  the  uoiverixry  of  Cambridpe,  to 

admit  Thocna?   Rogers  Co  a   fellowfhip  of  that  coUegCt 

upon  aSdivit  of  his  elc&on.     A  mutioa  was  made  10 

fiiperfede 


^^ 


coarts  cf  !av,  fcr  he  conid  not  vifrt  btmreif.     Rnt  v.  Bijhf 
•f  Elj,  2  T.  Rjp.  29c.      But  if  (here  be  a  vifitor  who  caa 
exerciie  jurifdiction,  the  appeal  muft  be  to  him;  and  thcie- 
ioft  a  fentence  of  expulfioo  anappfaled  from  beiog  gireo  ia 
evidence  on  ao  iodi^tncot  for  afi^uluog  a^Z^lp«ii  ^Muwair  of 
Qtjcen'i  college  Cannwridgr,  b/  turaiog  him  out  of  the  col« 
Icg^  g>r^cn>  WAS  helj  loMJstfive  for  the  defendant.     Rtxw* 
CrbHOdM,  Cov;p.  315.     Ao4  a  b:!J  filed  by  a  purchafer  of  a 
fee  of  cli4mocrs  in  an  inn  of  cojrt  again  ft  the  benchers,  rela- 
tive to  a  renewal  of  cfae  grant  of  che  chambers,  was  difmiflcd» 
CuMfiiHgkam  V.  tf^igg^  2  Br.  24. 1,    the  appeal    being   to  the 
twelve  joe ges,   who  ^ic  vificors.     Hmrt*%  %t\^  Savaff^%  Cm/n^ 
Dohg.  3^3.     In  a  privaie  eleemofynary  lay  fbaadanoDt  if  ao 
viiicor  be  appointeii  by  the  foander.  the  right  of  viitatioaj  in 
default  of  his  heirs,  devolves  upon  the  king,  and  ia  to  he  exer- 
ci£ed  by  cbe  great  Teal ;  and  on  this  ground  it  wu  decided* 
chat  the  king  is  vifitor  of  St.  Catbtrimts  Hsil  Cambridgei  and 
the  kirg's  bench  re  fa  fed  to  interfere  by  mandamms  10  compel 
the   mailer  and   fellcws   to   declare  one   of    the   fellowihips 
vacant,    and    to   proceed   to   a   ne>«'  election,    referring   the 
^ucilicn   to  the   lord  char.cp!!or.     ^T.  Rep.  23^.     Thi  King 
sgatfij?  tbi  Majlin  and  Ftllz-j^s  cf  St.  Ca:birint*t  Hall,      In 
which  cafe  Luid   Ken  yon  Ch.  J.  obferved,   that  corporate 
bodies,  which  refptct  the  puLlick  police  of  the  coaotry,  and 
the  adminiliraiion  cf  juflice,  are  better  regulated  under  the 
fuperin tendance   of  the  kinp*s   b;nch    than  of  the  court  of 
chancery  ;  but  it  is  ocherwile  with  eleemofynary  foundations 
in  general.     If  there  be  a  vifitor,  his  determination  is  not 
examinable  at  law ;  but  though  the  court  will  not  compel 
a  vifitor  to  go  into  the  merits  of  a  cafe  brought  before  him, 
it  will  compel  him,   if  an  appeal  be  lodged  in  time,  to  hear 
the  parties,  and   form  fome  judgment,  Rtx  y .  Tbi  Bijbop  sf 
LinccUt  2  7*.  Rep.  338.  ard  Rex  v.  Bijbop  of  Ely ^  5  T,  Ref, 
475. ;  and  wih  prohibit  him,  if  under  pretence  of  vifitatcnal 
auihori  y  he  exceeds  his  jurifdi^ion.     j  7*.  Rip,  650.     Whe« 
ther  commoners,  and  omer  indrpendant  members  of  a  col- 
lege, belong  to  the  foundation  fo  as  to  be  entitled  to  the  pro* 
te^ion  of  [he  vifitor,  may,  perhaps,  depend  on  the  ll.tutes 
of  the  college;    but  in   Da'vifoni  cale  in   chancery,    Lord 
Apiley,    aflillcd   by   De  Grty   Ch.  J.  C.  P.  and   Mr.  Baron 
Adams,  was  cf  op inionj  that  a  commoner  of  Univerfity  col- 
lege 


fuperfede  this  wrTt,  upon  ftiSdavits  of  there  being  IK 
vificor,  namely,  the  blfhop  of  £1jr.  But  the  Court  put 
the  aiafter  to  make  a  return^  and  refufed  to  deter- 
tiiinc  the  point  upon  affidavits,  where  the  other  party 
had  no  opportunity  to  right  himfelf  by  an  aAion.     Sir, 

8.    T.  6  G.  2.   BintUy  againft  the  biftop  of  Ely.    In  vifiror  moft 
prohibition,  Dr.  Bcntlcy  the  plaintiff  declared,  that  king  J^J^lj^iX'^^ 
Henry  the  eighth  on  the  19th  of  December  in  the  1 3tn  wui  be  probi« 
year  of  his  reign  founded  Trinity  college  in  Cambridge,  ^^^ 
^nd  that  queen  Elizabeth  made  a  body  of  ftatutes,  the 
fortieth  whereof  is  intitled  Dig  magtflrifirti  ixigat  amotione% 
and  fpeaking  of  the  biihop  of  Ely,  there  are  the  words 
i^rrigat^  puniat^  expellat :  that  he  was  cited  to  appear  be- 
fore the  biihop   as   fpecial  vifitor  appointed  by  the  faid 
40th  fiatute  of  Elizabeth',  to  anfwer  to  fixty-four  articles, 
'  which  are  infifled  upon  as  violations  of  the  fiatutes,  fome 
of  which  are  long  before  the  lad  a£t  of  grace,  and  others 
of  them  are  for  fettine  the  college  feal  in  conjun^ion 
with  the  fellows.    The  oifhop  for  a  confultation  fets  out 
s  former  flatute  of  Edw.  6.  in  thefe  words,  vijitatrr  epif^ 
€§pns  Elienfis  fi ;    and  avers  that  he  is  vificor  general^ 
and  as  fuch  hath  a  right  to  proceed  upon  the  articles* 
And  on  demurrer,  after  feveral  arguments,  thefe  points 
were  ruled : 

Firft,  that  though  feveral  of  the  fads  charged  appear  to 
be  before  the  t&  of  grace;  yet  they  are  not  pardoned  by 
liiat  ftatote,  but  are  filll  inquirabie  by  the  vifitor*  There 
are  two  fo^ts  of  corporations,  one  for  publick  govern- 
nienty  thd  other  for  private  chaHties.  The  former  of 
thefe  are  governed  by  the  common  law;  but  the  latter 


lege  in  Oxford  was  a  mtiri  hoanUr,  and  therefore  that  his  ex- 
pplfioB  operated  as  a  notice  to  quit.  Coivf*  319.  tx  parte 
Dmvifim.     And  in  the  above-mentioned  cafe  of  the  King  and 

'  tbi  KJkp  §/  Efy^'At  cburilof  K:  B.  was  of  opinion,  that  Mr. 
Loiigllfire,  who-  hsld  -been  a  fellow  of  Pttirbou/e^  Cambridge , 
and  had  vacated  his  fellowfliip  by  taking  a  college  living,  but 
had  cbatioasd  his  name  on  the  college  boards^  was  not  entitled 
16  any  preference  in  the  eleven  of  a  ni after,  as  being  a 
jQWiber.  of  the  demmt  or  fouodacion,  under  chefe  words : 
''  Ipfias  domns  atqae  (bciorttm  ejufdem  Temper  ratio  habeatur^ 
At  hi,  fi  qui  inter  eos  ad  hoc  munus  obeundum  inveneantar 
ido^ei/ ceteris  preferanturjf  fin  hujufmodi  in  domo  nalli  ex- 

'  titerint,  torn  aliunde  aFumantur/' 

h 
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is  the  creacarc  of  the  feondery  and  govenied  bj  hii  pri- 
vate laws.  Not  that  the  particular  perfbm  arc  exempccd 
from  the  cooiidod  law,  but  the  body  in  general  is :  «nd 
as  thefc  are  private  lawia  thej  arc  in  tlie  nacurc  of  trdh, 
and  the  breach  of  ihem  ii  no  crine  oogoizaMe  bj  the 
common  law.  The  king's  power  of  paid  ning  ariicth 
from  bi»  having  the  executive  power  in  him ;  and  though 
in  this  cafe  the  king  is  fouodert  jet  the  breach  of  his 
private  flatutes  are  not  crimes  agamft  the  crown.  The 
crimes  pardoned  are  fuch  as  are  againft  the  puUick 
laws  and  flatutes  of  the  realm  i  whereas  thefe  are  in  the 
nature  of  domcflick  rules  for  the  bctur  ordering  of  a  pri- 
vate tamily. 

Secondly,  thst  though  feveral  of  the  crimes  imputed  to 

him*  for  violations  of  the  ftaiutes  of  the  college,  appear 

to  have  been  done  by  him  in  conjunction  wiib  oibers; 

fet  that  is  no  reafon  to  exclude  the  inquiry  of  the  vifitor. 

If  a  whole  body  join  together  in  doing  an  unlawful  aA, 

they  are  feverally  punifliable  in  their  natural  capacitv. 

Thirdly,  that  by  the  ftatute  of  £^.  6.  the  bilhop  of 
Ely  ajid  his  fucccfTors  are  appointed  raieral  vifiton;  it 
being  Eprfiipus  Elitnfa  without  any  chruian  name,  which 
fhall  extend  to  the  bilhop  and  his  fncoeflbrs  without  the 
Vfordtfnr  thi  time  beings 

Fourthly,  that  though  the  three  former  determinations 
are  iq  favour  of  the  fuit  below,  yet  the  prohibition  ought  to 
{land  ;  becaufe  the  biihop  hath  not  cited  the  dodor  upon 
tne  foot  of  his  general  vifitatorial  power,  but  as  a  fpecial 
vifiior  appointed  by  the  4.0th  ftatute  of  Eli%^  which  the 
court  fiid,  he  was  nut.  For  being  before  appointed  ge- 
neral viflior,  there  remained  no  further  power  in  the  crowo 
with  regard  to  enlarging  the  vifitatorial  power.  They 
faid  it  Was  a  queftion  they  would  not  determine,  whether 
when  the  crown  has  given  ftatutes  and  appointed  a  vifitor, 
the  fucceflTdr  Ciin  any  way  alter  or  annul  the  former 
ftatutes:  the  praAice  indeed  has  been  other  wife;  but  it 
hath  ntvcr  been  determined  to  be  good.  For  this  laft 
reafoii,  they  were  all  of  opinion,  that  the  prohibition  ought 
to  fland. 

Note,  upon  a  writ  of  error  in  parliament,  this  judgment 
was  rever feti  \  and  the  lords  went  into  the  confideraiion 
of  the  feveral  articles,  and  as  to  fome  granted  a  prohibi- 
tion, and  as  to  others  a  confultation.     Sir.  012. 
c«f-  «i.?r-a  9*    E.   I  Gto,  2.  A",  and  the  biftiop  of  Coefltr.     Mao- 

peikiMiobe  vi-  datnus  diredkd  to  the  bifhop  as  warden  of  Mancbefter 

college, 
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coHegCy  to  admit  a  chaplain.    The  bi(hop  returns,  that,  fi<^  litooofN  m 

by  the  royal  foundation,  he  is  appointed  vifitor.      And  ^***^"^'*^ 

upon  arguQoeoc  it^was  objected,  that  though  a  mandamus 

will  not  lie  where  there  is  a  viGtor  free  from  any  objec* 

tioat  yet  here  the  two  offices  being  in  the  fame  perfon, 

he  cannot  vifit  himfelf ;  and  no  cafe  can  be  (hewn,  where 

the  founder  hath  once  granted  the  whole  our  of  hin>,  and 

oa   fuch  a  temporary  fufpenfion  it  hath  refulted  back. 

And  by  the  court ;  it  is  plain  he  cannot  vifit  nojv,  be- 

caufe  his  power  is  fufpended ;  and  thefe  are  powers  that 

Oiay  ceafe,    and   revive,    without   inconvenience;    fmcc 

there  is  this  court  to  refort  to.     In  a  lay  corporation,  the 

founder  and  his  heirs  are  vifitors;  in  a  fpiritual  corpora* 

tion»  the  jurifdiflion  is  here,  unlefs  there  be  an  exprefs 

vifitof' appointed;  the  ground  of  our  interpofmg  in  this 

cafe  is»  that  at  prefent  there  is  no  other  vifitatoriat  power 

10  being.      And  a  peremptory  mandamus   was  granted. 

Str.  797.  (a) 

Afterwards,  an  aA  of  parliament  was  made,  2  G.  a. 
€0  29U  impowering  the  king  to  vifit  the  collegiate  church 
of  Manchefter,  during  fuch  time  as  the  wardenlbip  of  the 
£ud  church  is  or  (hall  be  held  in  commendam  with  the 
bilhoprick  of  Chefier. 

10.  H.  30  6.  2*  The  mader  and  fenior  fellows  of  where  4ftt  air. 
St.  y$bn^t  alligi  in  Camhridgi^  againft  the  reverend  Thomas  f^^^  «ketbcr« 
TOifigton^  clerk.  Lt  was  moved  in  behalf  of  the  ftt%t(tv^^^'^\;^^ 
and  fenior  fellows  of  the  faid  college  for  a  prohibition ;  xa  king'/ooartiaf* 
prohibit  the  bifhop  of  Ely  from  proceeding  as  fuppofed  *^^^'^">^<^^ 
vifilor  of  the  faid  college,  on  an  appeal  promoted  bjr  the  ^ 
find  Mr.  Todingion  for  their  not  electing  him  fellow. 

The  fuggeftioo  Rated,  that  the  biihop  of  EJy  for  the 
ttme  being  is  not  vifitor  of  the  faid  college,  as  to  elediuns 
into  fellowihipt  or  other  offices  in  the  faid  college,  nor 
bath  any  Tifitatorial  power  or  jurifdidion  whatfoever  over 
tbe  matter  and  fellows  of  the  faid  college  or  any  of  them 
in  that  refpe£l ; 

That  by  an  indenture  tripartite,  made  the  27th  day  of 
OAober  in  the  22d  year  of  the  reign  of  king  Henry  the 


(«)  Pit  Bttller  J.  A  vifitor  cannot  bea  jodgc  io  his  otrs 
caufe,  nnlefs  that  power  be  expreftly  given  bini.  A  fooadtr, 
inched*  may  make  bim  fo,  bat  fuch  an  Siichority  is  aor  to 
be  ioiplied  ;  he  cannot  vific  himfelf.  a  T,  Rtp  339.  This 
dodrtae  is  alfo  recognized  in  the  preamble  to  the  a  G.  a.  r.  29. 

eighth. 


4«ft 


ami  fcholm  «M^  ih»c«Byf  Sl  J«>»  ifnHfcii.  ^m    ' 
to  caoriaM  &>r  ner  af  bi*  hMrfaioii,  ••cr  Mrf  tkmu    I 
otbcr  fdlovi  >ari  tchehn  tbm  focarierf  or  *>Mrfv  tt    I 
fcc  foooded  fcr  tiK  Ibwtfrcfi  of  the  bii  crfl^  «  Mf 
Mher  pcHoii  tint  tbui  Iwd  gncn  or  ifcemftn  AnU  |ni 
I«fuis  or  geodi  (o  bch  pvpofe  or  laCEaC:  I 

Tkit  (be  itii  aster  fc&mn  nd  fehohn  af  ifacM  ' 
collrgc  thneby  cownxatei  xad  graoud  wtto  tte  CM  Sk 
Amtofl^  FiizbCTbrrr,  Dr.  Kctan,  and  to  the  Cud  cbayuTt 
tntf  lo  Tti«if  heiri  ttui  lixcrttoti,  that  tV  Tatt}  reUo«l  ud 
fehclari,  of  (Ik  foundation  of  ihe  fiid  Ur.  Kctoo,  OmuM 
bs«c  and  cnjof  ill  maaaa  of  profiti,  as  wdD  meat  iMifc 
and  w^et,  at  all  ocfacr  cosiawAiies  rafrnwim  w^i  MM^ 
f  ica,  fikc  and  la  at  Urp  nMnacr  at  other  ftHawa  M 
feholm  of  the  fame  a&ge  {br  the  fauwdrttfa  fcMk^ 
tiea  of  ibc  fima  colkge)  tbea  bad,  or  in  mam  lheir«U»*'  - 
bif  fbouM  hare,  ia  may  aanatr  of  wiJb,  at  A*  iHpil 
««■  and  ehargn  of  tbc  fame  oiafler  JdJowt  anl  iMM 
of  the  collep  of  St  John  afbrebid^  aid  ^blSt  fMs^M 
for  ever: 

That  the  luDe  oiifler  felbwi  and  Ccbdtft  WMM 
tndeoture  cofeAamed  aad  g}aitKd'  uDto  die  IM  MA*- 
ihoity  Fltaberbcrt,  Dr.  Kcton,  and -chapter  of  ScMMMIL 
sad  to  their  heirs  and  fticcd^i,  that  tbc  laaw  two  U*  ' 
)owi  of  ihe  foofidaiion  of  ibe  faid  Dr.  Kcuo,  HunSSm^ 
ccive  of  the  fiid  maflcr  M)o*i  and  fchalan  and  their  fto* 
ccAbri  cKT/  year  il.  6t.  8d.  over  and  abort  tbc  MligeB 
limited  to  other  fellows  of  the  feandreft'i  fomdalmii 
that  I)  to  fa^r,  to  either  of  tbem  13a.  ^i.  at  ibofMUtf 
Eaflcr  and  St.  Michael  jttaUt  br  area  panion  i 

Tb« 
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•  ■ 

^at  the  faid  mafter  fellows  and  fcholarq  thereby  CO* 
Venanted  and  granted,  for  them  and  their  fucceflbrf^  unto 
thd  fafd  Sir  Anthony  Fitzherbert  atid  br.  Keton,  and  the 
longer  liver  of  them,  that  they  from  thenceforth  ihould 
bive  the  nomination  and  eledion  of  the  faid  fellows  and 
fcholars  during  their  lives  natural*;  an  J  after  the  deceafe 
of  the  fiiid  Sir  Anthony  and  Dr.  Keton,  then  the  faid* 
fellows  and  fcholara  ftould  be  at  the  nomination  and 
eicAion  of  the  faid  mafter  feHows  and  fcholars  of  the 
college  of  St.  John  aforefaid,  and  of  their  fucoeflbrs  for 
^ver,  after  and  according  to  fuch  ordinance  and  writing 
as  tbe  faid  Dr«  Keton  (hould  thereof  make  and  declare  by 
bit  lift  will  or  ocherwife. 

Provided  always,  that  the  faid  'fellows  and  fcholara 
Aioiild  be  elefied  and  chofen  of  thofe  perfons  that  be  oc 
had  been  choiriflers  of  the  chapter  of  Southwell  aforefaid, 
if  any  fuch  able  perfons  m  manners  and  learning  could  be 
found  in  Southwell  aforefaid  ;  and  in  default  of  fuch  per- 
fone  therr,  then  of  fuch  perfons  as  had  been  choirifters  of 
the  faid  chapter  of  Southwell,  which  perfons  fhould  be 
then  inhabitant  or  abiding  in  the  faid  univerfity  of  Cam- 
bridge: and  if  none  fuch  fliould  be  found  able  in  the 
vnhrerfity  aforefaid,  then  the  fame  fellows  and  frholars  to 
be  eleded  and  chofen  of  fuch  perfons  as  (hould  be  moft 
Angular  in  manners  and  learning,  of  what  country  foever 
they  fliould  be  that  Ihould  be  then  abiding  in  the  fame 
univerfity. 

That  the  faid  mafter  fellows  and  fcholars  covenanted 
and  granted  by  the  faid  indenture,  unto  the  faid  Sir  An- 
thonj  Fii^fcherbert  and  Dr.  Keton^  and  to  the  faid  chapter, 
their  beirs  and  fucceflbrs,  that  when  the  faid  two  fellow- 
fliipa  and  fcholarlhips  or  any  of  them  (hould  be  vacant, 
then  imniediately  at  the  then  next  time  of  election  of  feU 
lowe  or  feholars  of  the  faid  college  limited  by  the  ftatutes 
of  the  college  of  St.  John  aforefaid,  other  fellow  or  fellows 
fcholar  or  fcholars  as  the  cafb  (hould  require  (hould  be 
defied  named  and  chofen  by  the  faid  mafler  fellows  and 
iUlolarff,  according  to  thefe  cotenants  and  agreements, 
dnd  according  to  luch  ordinances  or  will  as  the  faid  Dr. 
Keion  fliould  thereof  make  and  declare  : 

That  it  was  covenanted  and  agreed  by  the  faid  Jnden« 
tore,  that  the  faid  mafler  fellows  and  fcholars  of  St.  John 
ifbrefaid,  and  alfo  the  fellows  and  fcholars  of  the  founda* 
tion  of  tbe  (aid  Dr.  Keton,  at  the  time  of  their  admifiion, 
Ihould  t>e  fworn  to  obferve  and  keep  the  flatutes  and  ordi- 
nances that  then  were  made,  or  thereafter  ihould  be  made. 
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iBsfiooi  cf  tbe  £bi  icQovs  aai  fcibobn,  aad  lor  ikdr 
£tadzx^9   amd  for  vji^  yeiriv  to  be  pad 

penaiiJa^  .ucto  tttf-m,  s  far  all 
meats,  witb  all  a:«d  £ngmlar  tbe  preniflcs.  irrarrikig  tD 
tbe  ordbkzcc  above  refieadU;  the  laU  Dr.  Kcaoa  fettd 
coo^evted  pves  ai>d  paid,  to  ibe  ttd  Biftcr  ftSkamn  ud 
fcboltfSy  is  mooTf  plLtc  and  jevefa,  Id  ibe  vaioe  of  400L: 
Tiat  it  «u  corcnaxHrd  and  speed  by  tbe  bU  luduiiMH 
betvecD  tbe  (aid  pa-tses  £or  tbcoi  and  their  fooceSbis, 
ti:at  if  tbe  faid  mifier  fe!lo«s  and  fcbohn  and  tbcir  foe- 
rcfiojft  (bocld  fail  in  uking  •*<— w>;-g  or  reodwing  of  tbe 
faid  itliows  and  fchclars.  in  anjr  time  of  ^trftH^n  nest 
afxr  the  av&idance,  tno  iher  fbould  not  be  cfaofai  Lor 
admitttd  into  tbe  Lis  io  lege  according  to  tbe  ordioaacei 
and  agierinencs  above  reheariiDdy  or  Iboold  not  bavc  and 
er.'ov  thfir  full  commr-dities  and  profits  at  is  aforef^id  ; 
tr^:  (h^^.  rhe  a'crc'^i^  rr^dcr  feljows  and  fcbolars  and 
tVv:  '\:zti:o'i  in^/.c  :  :*i'r.  2s  wcil  to  the  faid  Sir  Aii»> 
ihcy  ?:'zht;btr:  i::c  J  r.  Kc!Oi>,  ai  lo  the  chapter  of 
£  jI;  w^.!,  irii  t?  :hf:r  heirs  and  ucccfTors,  in  the  name 
of  2i  prri;«!:y  .jt  ;::.:r^y  r-  r  circry  default  made  or  no  due 
e'cct.on  o'  ir.e  TaiJ  *e!xw?  and  fcholars  or  any  cf  them 
2CS.  for  c'.erv  n.c::ih  that  it  (hould  happen  the  faid  fel- 
lows and  icTi'ji^rs  r.o:  to  be  chofen  nor  admitted  into  tbe 
faiJ  c^'ihge  as  i^  ^fiic^aid,  or  rcllrained  of  any  prcfiu 
commodities  or  eafen:er«:s  as  is  a'orefaid;  aod  that  then 
it  (hould  be  lavAfji  as  well  to  the  faid  Sir  Anthony  Fitm* 
hcrbcrt  and  Dr.  Keton  for  their  psrc,  as  to  the  faid  chap- 
ter of  Souih'.veii,  and  iheir  heirs  and  fuccellbrs  for  their 
parr,  into  (he  manors  of  Marfiete  and  Myl!ington  in  the 
couny  of  York  and  int.i  the  manor  of  Little  Markham  io 
the  county  of  Nottingham  to  enter  and  diftrain  for  the 
fame  20s.  and  the  ir-cars  of  the  fame,  for  every  time  or 
times  of  forfeiture ;  anJ  the  dillrefs  to  wichold  until  the 
faid  20s.  uith  the  arrearage's  of  the  Time,  (hould  be  to 
chcm  well  and  truly  Lti^fiLd  cuutenicJ  and  paid : 
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Tbat  the  faid  Dh  Keton  did  not  at  any  t'ime,  by  his  laft 
Will  or  otherfrife,.  make  or  declare  any  ftatute  or  ordi- 
iMhce,  other  than  what  was  contained  in  the  faid  above 
rtcited  indenture,  of  or  concerning  the  faid  fellowfliips 
cklled  Soiktbwell  Mlow(hips,  or  of  or  concerning  either 
of  them : 

.  The  fu^geflion  alfo  ftated,,  that  an  appeal  had  been 
made  to  the  bifliop  as  vifitor  of  the  college  by  the  faid 
Thomas  Todington,  complaining  that  the  faid*  mafter 
and  fenior  fellows  had  unduly  eleded  William  Craven, 
clerk,  into  one  of  the  Southwell  fellow(bips  f  »unded  by 
the  faid  Dr.*  Keton,  and  had  refufed  to  cle^  him  into  the 
Aid  fellowfliip,  notwijthftanding  he  had  been  a  choirifier 
of  Southwell,  and  was  otherwife  duly  qualified  according 
to  the  indenture  of  foundation ;  and  that  they  had  been 
ferved  with  the  biihop's  citation  and  procefs  upon  the  faid 
appeal ;  and  therefore  they  prayed  a  prohibition. 

Upon  (hewing  caufe,  the  ftatutes  given  to  the  college 
in  the  time  of  queen  Elizabeth,  and  by  which  the  college 
bath  ever  fince  been  governed,  were  laid  before  the  court ; 
and  alfo  Dr.  KetonN  indenture« 

.  During  the  argument,  the  cdunfel  for  the  college  having 
iofifted  much  upon  their  being  permitted  to  declare  in 
prohibition^  the  court,  for  faving  expence  to  the  partiey 
ami  in' order  that  the  matter  might  be  fully  heard  and  yet 
determined  in  a  fummary  way  upon  motion,  directed  that 
bifhop'  Ffflier's  ftatutes,  by  which  the  college  was  go- 
verned before  the  making  the  ftatutes  of  Elizabeth,  Oiduld 
alfo  be  laid  before  Che  court ;  as  thefe  ftatutes  might  give 
feme  light  to  the  ironftrudion  of  Dr.  Keton's  indenture, 
which  was  made  dUfitig  the  time  thefe  ftatutes  were  in 
forces  which  waa  dOn<«uccordingly:  fo  that  this  cafe 
fliould  be  determined  upon  the  whole  of  the  evidence- 
which  either  party  could  lay  before  the  court. 

The  eounfel  who  iOiewed  caufc  againft  the  prohibition, 
made  three  queftiont:  i.  Whether  the  bifiiop  is  general 
vifitor  of  the  college,  astothe  ele49io0  of  fellows.  2.  Whe^ 
ther  there  is  aoy  thing  in  this  particular  fellowfhip, 
which  will  exempt  ic  from  his  vifitation;  being  it  is  an 
ingrafted  or  annexed  foundation. .  3.  Whether  the  power 
of  diftrefs  is  not  the  only  remedy ;  or,  in  other  words, 
whether  (notwithftanding)  the  bi(hop*s  power  doth  not  ftill 
fttbfift.  i 

•  As  to  the  firft;  they  argued,  that  the  college  v^t 
founded  in  the  fecond  year  of  Hen.  8.  from  a  priory  coU 
legiae,  belonging  to  the  biQiop  of  Ely^   of  which  the 
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htrarp  7ac  viGtor:  By  U«  ^by  Hole  chief  juftice)  he  t% 
fo  I  ch^re-'ore  be  did  fti!l  remain  fo.  The  biihop  of  £ly 
wa:!  viikor  under  Dr.  t'aber'^  iiatutes^  and  the  fiid  Dr. 
F ifrjer  reiervcd  a  power  of  altering,  iacerpretingi  oi 
aivinj;  new  (lacutes  ^  y;:c  the  power  of  coercion  is  whoHjr 
krr  10  ;h?  hilhop  of  Lly,  ar.d  he  has  the  whole  execucit*e 
power  in  him.  Ttie  llocijce  dj  Fi^atart  makes  bim  viikor : 
kpijcip^  Elicnil  comme9damMUm  No  fee  form  of  words  ij 
receiTiry  to  appcioc  a  vilicor.  And  if  kc  is  filkor,  all 
orber  powers  are  iiicidest  to  his  office.  And  the  words 
of  ih^  f.i:d  rlac'jre  (hew  cne  extent  oi  his  authoritj,  whea 
he  vifits  tx  zfiji'm^  And  no  objedion  caa  arife  upon  it, 
hut  he  m.y  viiic.  Tbere  13  a  cUufe  in  one  of  the  ftatuies 
of  LiZjL>esh,  which  fixes  the  expence  of  his  vificacion^ 
vhich  fhe^AS,  :hat  he  was  before  in  pofieiion  of  tbi» 
power.  VVh?n  Dr.  FCeton's  foundation  was  made*  the 
cn.'ege  was  governed  by  Fiiher's  ftatutes.  Dr.  Ketoft 
leiervcu  a  power  to  hinrfelf  to  make  ftatutes  touching  his 
ovAH  rciiows :  he  made  none:  if  he  had,  ihey  were  to  b« 
ton  forcible  to  the  ftatutes  of  the  college :  as  he  madi 
rone,  and  his  feliuws  were  by  the  indenture  co  be  paid 
•uc  of  the  revenue  of  the  college,  and  were  to  have  ibe 
iame  power  and  right  as  foundation  fellows,  and  were  to 
obey  the  fame  ftatutes ;  by  thi»  means  Dr.  Keton  made 
rnem  fubjtft  to  the  fame  ftatutes  and  the  (ame  vifitor* 
Ur.  K^ton  rerer;ed  no  power  to  his  heirs  to  give  ftatutes. 
By  the  inienture,  the  right  of  election  is  given  to  the 
n^afler  feMU'Ar^  and  fcholars;  but  Dr.  Keton's  fellowa 
urual!y  have  been,  as  the  reft  are,  elcAed  by  the  maQer 
an^i  ictlcwd  only.  The  ftatutes  of  Elinibetb  are  flill  more 
phin  :  they  recognize  him  by  nflvc  10  bt  vifitor:  he  ia 
exp'cfuly  fo  appointed:  the  povcr  HMifl  be  fomewhere: 
and  no  body  t\\t  ever  claimed  it :  the  exercife  uf  it  is  an 
evi.jence  cf  the  right,  and  implies  a  grant  of  it.  Fof 
which  purpt'fc  was  cited  the  cafe  of  Dr.  .A^/ia  againft  the 
archbifhop  of  Ca^terLury  as  vifitor  of  AtertM  college  ir¥ 
Ui^forii^  7.  1 1  I?"  12  G.  2»  This  was  the  cafe  of  a  pri- 
va'e  f  ilowlhip:  It  waa^  contended  by  Dr.  Martin,  that 
the  bti'iC'p  ot  Winchcfter  was  vifitor:  the  other  fide 
Ihcwcd,  civu  the  archbiihop  had  exercifed  this  power, 
but  tlie  Mfhcp  cf  Wincheftcr  never  had  :  an  objection 
vas  Lalcen,  ihat  ds  the  catic  was  doubtful,  a  prohibition 
was  ;j:;  pc  :  By  the  court,  the  long  ufage  will  not  give  a 
riglit.  yt;:  it  is  a  itrong  evidence  of  it}  and  a  prohibitiun 
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Upon  the  feccnd  quefiio.i  ft  was  argued,  that  different 
victors  of  difFerenc  foundations,  would  be  produSive  of 
great  confufion  and  perpetual  difputes :  that  half  of  i\\e 
fellows  of  the  college  are  ingrafted,  yet  all  take  the  fame 
oath,  and  are  all  to  be  governed  by  queen  Elizabeth's 
fiatutes;  there;  is  no  exemption  in  thofe  flatutes;  and  Dr. 
Keton's  fouQdation  was  made  long  before  j  and  they  all 
fwear  to  obey  the  fiatutes  of  Elizabeth. 

As  to  the  third  queftion ;  By  the  indenture  the  college 
agree,  thefe  fellows  (hall  have  the  Lmt  rights  as  founda- 
tion fellows  bad :  an  appeal  to  the  vifitor  was  one  pf 
ibofe  rights;  and  the  law  has  great  rei^<El  to  righti: 
the  penalty  or  forfeiture  does  not  Icflfen  the  ri^ht;  tb^ 
Were  two  independent  things :  it  is  inadequate  ;  it  cannot 
talce  ftway  the  antecedent  right  of  a  third  perfon:  the 
candidate  has  one  right,  and  the  btOiop  another,  and  the 
chapter  of  Southwell  another :  the  two  fir  ft  are  remedial ; 
the  laft  is  a  right  to  punifli :  the  penalty  gives  no  relief 
to  the  candidate ;  but  if  it  did,  where  a  party  hath  fcveral 
remedies,  he  may  take  which  he  pleafes*  Diflrefs  was 
originally  applicable  to  rent ;  yet  if  it  was  recovciid  kg 
adion,  the  rent  notwithftaoding  muft  be  paid;  i\ 
penalty  be  given,  yet  the  (pecific  remedy  is  not  UA. 

In  fupport  of  the  rule  for  a  prohibition,  it  was  argued  i 
die  power  of  a  vifitor  is  arbitrary,  and  yet  conclufive  in 
the  firft  inftaoce.  All  fynd;atory  rights  arife  from  the 
property  of  the  donor.  A  founder  has  the  nomination  of 
his  vifitor;  and  unlefs  he  difpofe  of  this  power,  it  remains 
to  his  heirs;  and  if  he  die  without  heirs,  it  goes  to  the 
crown*  It  is  fettled,  that  a  founder,  or  bis  heirs  (if  he 
does  it  not),  may  make  a  vifitor ;  may  give  him  partial, 
or  general  powers;  if  partial  ones,  and  he  exceeds  them, 
that  cjccefs  becomes  a  nullity^  and  lets  in  the  law;  aod 
this  court,  whether  they  can  give  relief  or  not,  will  fee 
that  thefe  jurifdiflions  keep  within  their  boundp,  and  will 
grant  a  prohibition  where  there  is  fuch  excefs  of  power, 
^  well  as  where  there  is  no  power  at  all. 

If  Dr.  ^eton  made  no  vifitor,  the  power  remains  in  his 
bdr;  and  if  no  heir,  it  is  in  the  crown.  Where  there  is 
a  probability  of  doubt,  whether  the  party  to  be  prohibited 
is  doing  right  or  not;  the  court  always  gives  him  liberty 
to  declare  in  prohibition,  otherwife  the  party  would  be 
without  remedy. 

2  Pm  tfiU.  325.  was  cited  to  fhew,  that  a  vifitatorial 
power  is  not  by  implication  to  be  inferred.  It  muft  de« 
pend  upon  a  dircA  appointment. 
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-.'  j-.-L-n'rr:-  r.Tzvi  innr.  tnz  won:  vtjur^  art  n&t 
fr?'.--;-^.-  t.  •  -r  ::it  wltl  j:  n-'  u«l  witt  arr  ddipU" 
TiJi  J-  :ii*  rvwr-  •.  ir.ir  ma^  macs  ar  rj»:crutar.  lo 
c:.!r:j:»  vitL  yj,"  v'  r::  vil  .  anc  anntns*  executor  fo: 
c:.'./*.:.-"  :--2-.      [ :  »  •  .riJi*-  to-  •  pa-:i=uui:  purpaic,  caxuKS 

V-t  --:.::.  •  ::.i  :  .I:r  :  vi;:ia-  iu-  T  iipr  pirpoiies,  hut  not 
s.  7'-i«^fc  ^  .r::i«:  rjt  :.  limr-i  r*  :ti£  f:a:uus^  ii  the  time, 
tilt  tif-^c:  -  t:ii  xr.:.nTir'  liu.  ia-n  of  ni?  i-iibaiicin. 

I:  i»  i.i'j-fiTL,  ::.£•  mt  wjros  /;.  T;:Ac;jr,  :r  Dr.  Bcnt- 
>y*.  tifckt  v*ri  ntiL  i.ffiiirr:  i:  inai:t  ihs  tidbop  of  £1? 
|rri!rL  V  :[;::)•.  Lu*.  :i.a:  wa:  no*  :tit  c^ounii  o*  ihtjudg- 
ii;c:;:.  Lr»:L  P-Lym'jiic  ci'iiiiae-cL  ir.  zt".B:  cafe  what  the 
CTvwt  ri*c  iT  \-.r»  ;  :r.^:  :nrv  mcLn:  id  m^ke  a  procr^l 
vT;:::  ctr  tl!  iiTioris  5.nc  a'..  iriircF  ;  :nrrt  »as  no  rcfcr- 
vst.o:.  :r.  triS:  I'l  a  z.  ;:  ir^ke  nt- m  fi^iu'es,  as  ibeie  is  in 
tr.i'  cEfr;  in:  ::it  g-ti.:  roLbi  vai,  » r.cdicr  the  crovn 
fii'.ul'-  ttkf  '.Tit  T  1^:  vfffL  ir.  the  r-ifb  p  oui  cf  him;  and 
if  ciiffer.  L;»zir»nr'i  fikiui-i  fcii  iiot  hetu  accepted,  iLe 
truwn  CiLLic  not  tivc  :t  uznei  tbii  jic wer. 

Tbc  p:ver  givtri  b\  :i.t  Ptiuies  o;  rr/is  college  to  the 
▼«- chancel  lor  in  cer:a  n  c-Tcs  aoid  to  the  mafiers  cf 
•j  liniry.  Kir  t's.  fctc  CLilft't  colie^es  arc  inconfifltnt 
w::b  2  grne/kl  \:riu>r.  Queen  £liz&biU)  reierves  to  ber- 
fc'f  tht  p'.  T*tr  cf  i;:v!ri?  rew,  iiid  of  intfrpreiing  ibetc 
f^fe!-j'*:i,  i'iC  irittrd.Si  I'tre  r.  :?3c  Sfh?p  or  vice  cnan- 
C'-.!'.'.  Lv  I'-.t  f*2ru:ei  the  :!r^:-:  n-ufl  re  called  in:  ard 
r-L-  •  '  r:  :t'J  wihir  n  :een  cz-^j.  A  f:r.g!c  pcrfon  cinr.it 
c>  ;  :  .T:  'J  \\"x.  D'.  Ke:c:.'b  fc-und^iion  btirg  sraecc- 
C'  r.!  -J  '.  -.-ir,  }  .  zi^i:i/i  f^i'.-es  and  bifhop  Filhcr's 
f'ct-i'.-i  \..:^  ::.-.,.:-  which  ihi.  c^'l:gc  was  gAcrned  by  fit 
tr.*.!  I.::*:-  t-'-cTi  L..z:-bf.h  cc;,.i  r.ci  n-iicc  his  foundi- 
ti'.n  '.ykli  'c  thj  riLcp  cf  L'v's  vihidiorial  power. 
']'fir>;t)  :.a!!  r.a::.  t'r..-  f.rr.t;  ir^i'jic:  as  Ciiius  college  j  anJ 
yet  'l.ty  have  ii'-,:  :::;;   c.r.c  v  fucr. 

The  ca;'':  f  f  G'j^i.T  : :  :  I'.:i:':erf:rt':  i>  here  not  applicable. 
T.at  w.  5  ;a  inc:c  t.L*lj  and  ihtrffore  ihe  bifhop  cou-J 
huvi-  r.'yt  ..r.i:  to  do  w.ih  it.  Lord  Hardwickc  could -on I? 
li'-itr::;!:  c  u;.or.  tr.c  ft-:u:c>  in  the  dtfenditnt's  plea.  But 
a!l  ihe  ftatuic^  bc:r.;:  ii-  w  bcf-^re  the  cout;  and  there  ap- 
p'..rlr!/  j)owv.3  ar.d  pro..ri-n>  made  by  them,  inconfiftert 
witij  tl  c  li.fa  jji's  i-owcr  as  general  vifitor  j  this  court  will 
dcJcrmiiic  ether  .vife. 

The  r.iTune  fcna  is  a  common  bw  right;  and  the 
vlfi  or  hath  ncii..i)g  t<j  do  wich  it.  A  fpecific  remedy  is 
pr.'.vitjcd,  aij'J  :o  be  had  tirc'«\here,  and  not  from  Jhe 
bifljup  of  Liy.      iJy  rhe  indenture,  the  power  of  diflrcfs 
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is  given  to  Dr.  Keton,  Fitzberbcrt,  and  the  chapter  of 
Southwell,  their  heirs  and  fuccefibrs.  The  remedy  is 
not  inadequate ;  for»  if  followed,  it  will  come  to  the 
fame  thing*  The  chapter  of  Southwell  are  only  trufiees 
for  Todiiigton  ;  aiu)  if  he  is  injured,  he  may  in  equitj^^ 
(hewing  hi)s  proprietary  right,  compel  them  to  diftrain; 
and  if  he  does,  the  college  mud  Mitimately  come  here ; 
and  the  right  being  determined  at  law  for  h'mi,  the  court 
will  grant  a  mandamus  to  admit  him  to  the  fellowihip. 
And  this  is  the  ground,  why  the  prohibition  (bould  goi 
becaufe  this  court  will  not  fuffer  the  power  of  1  vifitor  to 
be  exercifed  wrongfully. 

By  lord  Mansfield  chief  juftice  : 

I  was  verv  definous  to  fee  if  any  further  light  >ouM 
be  had  in  this  cife,  from  the  ancient  conftitution  of  the 
college;  and  therefore  direded  that  bifliop  Fi(her*s  fla- 
tutes  (hould  be  looked  into,  and  laid  before  the  court. 

It  was  infifted  upon  in  the  firft  arguipent,  that  the 
court  Ihould  at  leaft  give  the -plaintiff  feave  to  declare  in 
prohibition ;  that  this  matter  might  receive  a  more  folemn 
determination.  But  I  own  I  had  flrong  objedions  to  it 
then;  and!  will  now  fay  a  few  things  upon  that  head, 
before  I  come  to  the  merits  of  this  cafe.  '    , 

When  the  court  inclines  to  grant  a  motion  for  a  prohi- 
bition, there  the  defendant  has  a  fort  of  right  to  infift, 
that  the  plaintiff  (hall  declare  in  prohibition.  But  where 
the  opinion  of  the  court  is  againft  granting  a  prohibition, 
the  plaintiff  has  no  fuch  right  to  infift  upon  declaring  in 
prohibition.  Wc  cannot  compel  the  plaintiff  in  prohibit 
tion  to  declare ;  but  the  fiatute  of  8  &  9  W.  c.  1 1.  makes 
him  liable  to  cods ;  nor  can  we,  for  the  fame  reafon,  com« 
pel  the  defendant  to  defend  againft  his  will. 

Only  confider  what  would  be  the  confequence  in  fucb 
a  cafe  as  this,  if  the  court  was  to  permit  the  plaintiff  to 
declare.  It  would  have  many  bad  confequences.  A  fel- 
lowihip is  a  ten)  porary  fupport;  and  fometimes  is  limited 
to  a  certain  number  of  years.  Is  the  promoter  (or  fel- 
low) to  take  upon  himfelf  the  expence  of  fucb  a  fuit, 
which  may  go  through  all  the  forms  of  law,  even  to  a 
writ  of  error,  only  becaufe  the  plaintiff  aflcs  it  ?  Or  is 
the  vifitor  to  do  it?  If  neither  of  them  will  do  it,  the 
confequence  will  be,  that  every  college  (hall  do  as  they 
pleafe,  and  may  do  this  even  in  a  cafe  where  the  authority 
of  .a  vifitor  is  well  founded. 

Having  faid  thus  much  in  a  cafe  where  the  court  is 
againft  the  prohibition^  I  muft  add,  that  it  is  much  better 
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Mid  mere  cooTrnirot  to  all  psrties,  to  baTc  Ah  naua 
dcsennmcJ  lo  a  fuomurr  way. 

I  cone  now  to  me  orritft  of  the  i^uefiion.  I  bqA  ow« 
I  an  cocfimied  ia  Uie  (uic  opinion  1  was  of,  vlicn  ttaif 
flianrr  wu  fir#  lt«tc43  co  the  coqrc. 

Tberc  arc  two  grnnal  qucflioos : 

I.  Wt3cihcr  lUc  b;fliop  of  liiv  if  viCtor  of  this  cbHege, 
js  le  the  dcdion  of  fel!ovs ;  for  that  is  the  pome  which 
b  pitf  and  in&flsd  upcm  in  the  fii|gcftion  |  and  che  naAcr 
and  tenior  feiSow«  onh  ccoiplatn. 

1.  Suppoic  the  b  ihop  is  fucb  a  vffitor,  and  may  vi6t 
the  fcl^cMS  upon  ihe  old  four.datioo;  ycc  wbctiier  he  may 
cjkcrc'lc  that  prver  upon  Dr.  Kcton's  ftcllowfliipa,  which 
afe  in  grafted  M!ot^lh:pi« 

I  wiil  fpskc  hcr«  foiT«c  obfen'aiions,  ard  lay  down  Iboe 
groetai  ru]e>,  concerning  this  power  of  a  vintor. 

Thii  power,  thon^h  a  fucmary  one,  is  cenainly  very 
convene  ni  tc»r  ihefc  Icftrncd  bodies.  It  has  often  been 
fo  confsdcred  bv  themfeives.  It  is  called /anrar  dtmffiimm* 
The  excrcife  of  it  is  in  no  cafe  more  convenient,  than 
in  that  of  cic^ticns.  When  the  qualifications  and  pro> 
priefits  of  cardidacts  are  to  be  determined  ;  what  oon- 
tufion  would  be  midc,  if  tbefe  were  to  be  determined  at 
the  common  law,  ard  the  party  who  had  the  right  were 
vtt  kept  out  \ti  the  prof.ts  in  the  mean  time  ! 

Bii!  be  ir.ii  power  coRvei.ienc  or  not^  we  muft  take  it 
as  it  is  6  ft  a-  i.Citfi  by  h\\\ 

When  t^c-re  is  a  vifnor,  he  is  fo  wiihmjt  appeal  j  as  it 
was  ajj  jdjft  J  in  the  cai'e  of  Phiiipi  and  Bu^y, 

Hivir.c  p'e Tilled  (his,  1  Hiil  mention  fome  of  the  rules 
concerning  this  power. 

The  law  lor.iiders  rhefe  foundations  in  two  tights  ;  firft, 
as  they  a^e  cor':orat  ens  :  and  in  this  refptft  they  arc  crea- 
tures  ot  the  crcwi  *s  charier,  governed  by  ihe  law  of  the 
land.  Second -y,  as  they  aie  tlecmcrvnarv  :  and  in  this 
refpefl  |hey  are  cr.ature^  i>t  the  founder's  bounty,  atnt 
fubject  to  the  power  of  vifitation. 

'I'he  foonu'tr  mav  delega  c  hi?  viTitatorial  power ;  either 
gciK'r  .I!y>  c,i  r|-rclailv.  \\t  mcy  ..io  rhi5  either  by  general 
vo:«  ,  Qt  \\z  nr.ay  prcfcrice  a  mowC  for  the  exercife  of  any 
par'  uf  this  po«.--  er.  But  \i  a  vt^o^q  of  vifitation  h  pre- 
i'L-ribc>l,  in  jn\  paicicjiar  cafe;  that  wi!)  not  take  away  the 
*'Ci\K,:z\  ^:ow.rs  incidental  to  the  ^■■^^.^  of  a  vifuor ;  of 
\^h".ch  \.',\^  rs  il^t  of  Jcicniiining  concerning  cledions 
batli  bc-.»  he'd  fo  Uc  one.  Sit  vifitater  has  been  held  a 
luiHcicni  *ppoii.i.T>er«t,  aaJ  to  give  ail  powers  incidental  to 
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tbe  office.  No  iiet  form  of  words  is  neceflary*  You  muft 
look  into  the  whole  tenor  of  the  ftatutes,  to  fee  whether 
the  power  be  given,  or  intended  to  be  given. 

When  the  flatutes  in  quefticin  were  madt^  vifitatorial 
power  was  not  fo  well  underfiood,  as  it  has  been  fince, 
ind  is  at  this  day. 

A  founder  may  fplit  this  power  into  a  number  of  ftatutf s 
for  particular  cafes,  and  yet  the  court  may  confider  uppn 
tbe  whole  who  is  general  vifitor. 

In  the  cafe  of  Chti  Hall  in  Cambridge,  Attorney  Gt" 
ir#fv/againft  Talbot ^  H.  1747.  ^^'^  Hardwicke  argued, 
that  there  was  a  general  vifitor.  One  of  the  ftatutes  di* 
reded,  that  the  chancellor  of  the^  univerfity  ihould  vifit 
yearly,  if  any  thing  wanted  to  be  correded.  A  fecond 
iiatute  gave  him  power  to  interpret  the  ftatutes.  A  third 
ftacute  referved  to  the  countefe  of  Clare  a  power  to  give 
new  Aatutes,  but  exprefsly  excluded  her  heir  from  doing 
£d;  And  there  were  no  general  words  appointing  the  chan- 
cellor to  be  vifitor.  But  as  the  heir  was  exprefbly  excluded 
from  giving  new  ilartutes,  and  the  chancellor  of  the  uni* 
verfity  had  power  to  interpret  and  to  vifit,  although  not 
expref&Iy  appointed  vifitor^  yet  lord  Hardwicke  held  he 
was  a  general  vifitor. 

I  take  this  to  be  clear,  that  a  founder  may  appoint  a 
vifitor  with  general  powers  and  yet  ex^cept  particular 
powere  in  particular  cafes. 

Thefe  being  the  general  rules  relating  to  vifitatorial 
fower;  I  will  now  confider  this  cafe  upon  the  flatutes 
tbemfelves. 

Tbe  prefent  conflitution  of  the  college  muft  be  taken 
to  it  ftands  upon  the  ftatutes  of  Elizabeth.  The  old 
ftatutes  or  old  conftitution  are  no  otherwife  material,  than 
at  they  may  ferve  to  give  light  to  the  new  ones,  which 
fefer  to  them.  As  in  the  conftrufiion  of  an  ad  of  parlia- 
ment,  an  old  ftatuce  may  give  light  to  the  conftrudioii  of 
a  new  one. 

The  queflion  is,  whether  upon  ihefe  ftatutes  the  bi(hop 
is  general  vifitor  of  the  college,  except  in  fpecial  cafes 
provided  for  in  the  ftatutes* 

In  cafe  where  a  body  of  ftatutes  is  given  by  a  founder, 
I  doubt  whether  a  vifitor  can  give  or  make  new  ftatutes, 
lUileft  power  is  given  him  for  that  purpofe. 

Where  there  are  no  ftatutes  to  prohibit  him,  there  are 
cafes  wherein  irjunflions  have  been  given  by  a  vifitor. 
I  obferve  this,  becaufe  upon  thefe  ftatutes  1  obferve  a 
jciloufy  in  the  founder*  that  the  right  of  giving  ftatutes 
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i-.-    -tt:   ::t-      -  1."    r^m^r-       n:.:,    tar  v.'iisir  c 

'.i.^^:^:   :  .-.  :   ■-:  .:      ^zi  .c    «.:;    i^tz  V7:.:'.uu:  tnc  cxu*- 

■  •  ■    •  ..   ■      ■  -- 

'  lit  :  •"'  ifio:  ir.afi-  r  LnoL.  ^5  J//  to-*,  vtzttunm 
r  ■  -L  r..'^  i'ritn.  v  ri::>^ii.  ?.ii  '  irs -cr«2n=£l.o:.  [p.t  naaitc'd 
u"  '  ••::.  '  Jir.l  .  isiic  L.t:^  i  rolce  art  it  mT=rp;}i&, 
k'li'jLi:.*:  Li  2:  vxurp:t:ii.  o'  ttn  ir'ntr^.  vniucorut.  pt>wr:, 
IT  -.1..:-  pu'iicuii.:  c..it;.  bi-  IT  otn?'  u^Tiiruij'  C2iie». 
i^^'  .i*  iiu'-i  i-^i.  i..  vricin?:  kli  lat  r^t:  o:  xnt  viiuBiorui 

r  If  rir;itiifc.  l:»-jx  tr.-et  fiaiui-^  :  Cnap.  a.  -D.  rtf.'- 
r.'h-  fTdO'ii'.f.,  Ci.ci  ^t.  1»:  tiw-iru:^.  Anc  CbsTx.  ;i. 
^'  v  •■■■-ii'i.  1:  11  u:  ir '^.i :!.  tHui  Chap.  2-  rcVrf  :o 
II.*  '.^friv;  fci  tcit  tiii'wi  \;fr3:  o!  itit  cciliegt:,  «nc  rv 
V  »•».    w'.'.r    n.Lr*    li.n     l    v  ;;:;r— /ri    ccLt^z.   t  •■■  •;i:.?'fflL 

-.r-'-.i.    •     i.T-:    •.-r.i:-.-     :-       f;-:::t    :  :;.r   :»n:  .i:-ir-  r^t   r  .rr. 

I  • 

r  *■...>.  .  ..  M»%a,.  tetta*  ..k**>  alali  Aa.  W..a 

»••■**•         '■         •■»       ••»       f^'l*  1        •■-  "l" 

•  ^  »  ^  ^  . 

ii  i'>  I  .'-.r  ■  i.-.  hi'*:  'it  .i  n:-:  :j  n.ii^t  rt*  ::«'.l:c*, 
:'/'  :^t'  -.1  '.o'Vi-i  :•.:  ' '.i  :«C'»tf.  "*  fit  uoj:.*  .ri  il"  ? 
f**'-  t.  '.  ..:.,.: '.if?.  Cun/T.  ll-l:  .£..  f;.  t:  j'.rr-i  i.  ..{^ ,:  ^.f^' 
jr.?-i'i.'*.i  J  i;t  RiC.;:  firarig  v. ;:;s  i,  mikt  h;rr.  a  ^CLti-i 

ifi  7  i  tvi's  cife,  tVff  \.f;ior  was  10  vifii  «i  0)?^  /•:  fl>!- 
Kurr, ;  \'j\  ;.e  Vrii  held  :j  bt  2  gcntiil  vifr.or. 

i:i  th-  lif^  of  tx'-ttr  co')!e;:c,  ^'V  quin.^ufr,nic  in  quir^iteK' 
hiurt, ,  vet  r«^ij  Co  bi*  'd  fxu^T^i  viiiior.  Si;ch  a  limiiauon 
C/f  t.i7.'.  :b  i,o'  martial.  T  he  is  vilV.or,  he  h*s  a  iLht 
10  Ji'ar  t '., m ;.!.-. I r.ti  at  a:i}'  lime;  this  is  incidcntii  to  his 
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This  being  fo,  I  am  the  more  confirmed  in  mj  optnieti 
qf  thefe  ftatutes  (if  nothing  arifes  upon  biihop  Tifhci'% 
ilatutes  to  the  contrary),  from  the  cafe  of  Gree^  and 
Rutbirfortb*  The  firft  queftipn  in  that  cafe  was,  whether 
it  did  appear  that  the  biihop  of  Ely  was  general  vificor  of 
ibis  college.  Thefe  three  ftatutes,  namely.  Chap.  2,  59, 
^nd  51.  were  then  pleaded  to  the  jyrifdidion  of  the  court. 
Lord  Hardwicke  was  of  opinion,  that  the  bifliop  of  Ely 
was  general  vifitor.  The  only  thing  which  he  had  any 
doubt  upon  was,  the  tnjundion  upon  the  matter  not  to 
obey  the  bifliop,  if  he  aded  contrary  to  the  fiatutes.  But 
this  he  faid  was  an  exception  whenever  fucb  a  cafe  arife^  i 
9M,  in  the  cafe  of  Manchefter  college  rand  when  fucb  a 
cafe  happens,  the  jurifdidion  will  devolve  upon  the  king'a 
courts. 

1  think  the  old  ftatutes  and  conftitution  of  the  college 
'  ^niirm  this  opinion.    They  are  as  ftrong  to  make  lEc 
)>iihop  general  vifitor ;  except  in  cafes  excepted. 

The  ftatute  Di  ambiguis  is  in  both^  So  is  the  ftatute 
Pi  vijuaivrt:  but  the  words  at  the  end  of  this  ftatutCt 
fratir  bunc  viJitatUnis  modum  ms  alium  nnUum  Elienfi  epif^ 
C9p9  conctdimus^  are  left  out  of  queen  Elizabeth's  ftatutes. 
This  feems  to  have  been  done  purpofely  to  avoid  doubt. 
Upon  the  cpnftrufiion  of  thefe  words,  as  they  ftand  in 
the  old  ftatutes,  1  tiiink  they  cannot  bear  the  fenfe  which 
})as  been  contended  for ;  that  is,  that  the  bifliop  fliail  he 
vifitor  in  the  fpecial  form  prefcribed  by  the  ftatutes,  or 
^  fhat  they  fliall  only  extend  to  his  vifitation  as  ordinary. 
The  countefs  of  Richmond  was  jealouit,  that  the  bifliops 
of  Ely  might  claim  to  be  founders  ^  flie  is  anxious  left  the 
bifliop  fliould  give  new  ftatutes,  or  fet  up  any  right  to 
change  the  old  ones;  and  therefore  flie  direds  he  fliall 
have  no  greater  power,  than  be  bad  in  other  colleges 
where  he  was  not  founder. 

To  vifit  as  ordinary,  and  to  vifit  an  eleemofynary  foun- 
dation, are  different  things ;  and  yet  the  bifliops  of  Ely  in 
pambridge,  and  the  bi&ops  of  Lincoln  m  Oxford,  had 
more  vifitotfliips,  becaufe  they  were  diocefans. 

It  has  been  objected,  that  this  is  a  proceeding;  to  depri- 
vation; and  therefore  by  the  ftatute  Di  vifiaton^  the 
biihop  cannot  vifit,  unlefs  he  is  called  in  by  the  matter 
and  five  of  the  fenior  fellows.  But  this  is  not  a  cafe  dF 
deprivation.  The  bifliop  has  power  over  all  the  mcmbera 
of  the  college.  He  is  only  to  confider,  whether  the  party 
is  a  member  of  the  college  or  not,  duly  defied  or  noU 
This  is  a  queftion  upon  a  power  which  has  always  beca 
|icU  incidci^al  to  the  vifitatorial  power* 

It 


I:  hu  DCTcr  ^ren  -doxibtef  in  tbe  ccSIege,  Iwl  the  HAof 
« ££  rhe  1  £'TCir  of  fSe  fellovi  L^?s  the  oU  founditwB. 
Viv  TTktaz  for  i'r.'.:.(:!r^  h  :f,  rhit  s'^biD^  hM  bera  iiilit 
tbt  bir  to  the  ccintTEri.  Anf  a  cafr  has  been  cited  dT  ■ 
iT.TTttitc  feliC^A-Jh^p.  »here:s  <£  appeal  vas  ouide  tofbe 
bi(hicip.     Pe£  ^itBj^vr.^  ia  17 if. 

Tb:5  br.nf!  r,e  10  d)r  fcr:>ca  qutfikm:  Whether  n- 
gnited  ft^lcmfLlpi-  &re  fijtjeS  to  ihs  rerieir  and  feotcaoe 
cf  Khe  \i£:o:?  Thii  f^nws  oo  a  q^icftion  of  thegreHeft 
cosfequfnce  to  a.'!  ihe  cx>]1eres  in  boz'h  ireivcrfitics.  Ok 
casnc^t  fes  ifcff  tsnth  part  of  the  mifLhicf  wbidi  inmU 
anfe  to  t^e  cc!7tf  r,  if  ihcr  Iboulu  {uccted  in  this  poiet; 
^rA  ibfre  is  no  ccJkge  »hich  voii*d  not  be  involved  h 
it.  In  ihii  GCi;!ege  there  are  32  ongiaal  fcHowlhipi^  lal 
27  upon  annexed  fourJstions. 

I  wznrci]  to  know  whether  the  form  of  coavejancn  of 
thh  ki;»u,  before  the  time  cf  queen  Elieabeth,  vai  aoC 
by  an  initntuie  with  a  c'^aufe  o\  dlflrefs,  as  this  of  Dr* 
Ktton*s ;  and  oiy  reafoo  was,  becaufe  I  fufpeficd  k 
took  its  orginal  foim,  in  analogy  to  tenure  by  divine  fer- 
vice  nst  pcrfcrmed  [Uit,  fefi.  137O-  '^  ^^^  lernce  be 
cerf^in,  the  dcnce  bad  a  power  of  dlftreA  by  the  aHnmon 
hw ;  but  if  the  fervice  was  uncertain,  he  had  oo  remedy 
but  to  corrpiiin  to  the  rifitor. 

i'^ich  inJtr.t-re$  as  this  hiv?  ber.n  ir.a^e  sn  many  cafe?. 
I  hive  takcu  hs  pains  to  irquirc  and  be  informed  cf 
£'■  !re  c!d  c-iieges  bo:h  in  C-n^hTidi.c  af.d  Oxrord  s  and 
f :.::  there  a^e  none,  but  whe'e  tlicrre  ^rc  .cms  ingrafted 
feiiO-.T(hips  frajc  by  irder.:-:c  as  :hs  :>.  And  there 
rcrcr  was  an  inflapce,  where  fsl.owfhips  a'C  ingrafted, 
th:;t  they  were  n^t  is  a!i  ihe  o:h«:r  i'r;I  iws  r  f  the  college, 
unlcfs  p'2rtiru!ar  terms  Wcrc  giveri,  and  unlefs  a  fpeclAl 
fr/{«nJ«;'cn  was  made,  and  a  fpecisil  acceptance  of  iL 
Whe;i  this  is  net  done  thev  are  conGdwied  as  fellows 
of  ibt  b.dy  at  large. 

In  the  cife  f>f  Univirfi.y  college,  7".  174O.  Up?n  an 
appeal  tD  the  lo.d  chancellor  Hardwicke ;  Thb  cclle^e 
Wis  fc'jr.dt-J  by  k  n^  Alfred  :  William  or  Durham  fojnded 
two  fwilowfl^ipa,  an  J  reqjirco  thjt  they  ih.  u!d  be  chofen 
ili  irsxhils  DuK  Insla  partilus  crluidi:.  This  came  bc- 
tWe  th'j  char.cjlicr  upon  an  :pptfa!,  on  a  f-iggr^ion  :hat 
tlie  cro'.Vii  \:\  ri^Ii:  of  the  founder  wis  vifit.rj  Wiliiain 
of  Durham  ha-inji  arpoir.lrJ  vr.  f'.-.i.l  viiitT  of  his  fcl- 
IoA'5,  The  orj^J.i  n  wi?,  tm-  fe'io- -;  were  not  to  be 
chofen  Uzm  the  coj"'.y  of  Durham,  hut  OJt  of  one  of 
trju  next  acioiiiiu  r  roiiiatics.  Tiiij  t-fi:  w^;  derer.Tir.ed 
agai.i;:  ilic  coliegtr,  that  the  crown  W25  2-''=^*^-'*  ^'•'»for, 
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WilKan  of  DmIimi  -bftviog  g;vto  oo  fpfciri  vifitor,  there 
to|^iafted  fieUowi  arc  co  ikmubc  to  be  ccMifidfered  as  fcliows- 
of  |Im  college. 

Tbc  JBOdr  of  dooetion  is  dbe  law  of  it*  If  Dr.  Keton 
hwA  appoiatedl  a  trificor^  and  tf^e  college  bad  accepted  his 
dosacioA  upon  ehofe  tcnns  i  bis  vifoor  would  uke  place : 
bm  iipoo  oa  other  terms. 

Dn  Ketoo  direds  bis  feUowt  to  be  fellowa  oi  Sl  John*a 
foMegey  but  opon  his  foundation  :  and  he  contrads  that 
tbejr  fl^il  have  the  fame  privileges  and  rights  as  founda* . 
fellovs  in  the  college ;  and  they  are  fo  to  all  intentt 
perpofes,  .fave  the  proprietsry  right  i  they  are  to  be 
cliaBi  at  the  other  fellows  of  ibe  college ;  and  Du  Ketoa 
t&m  oothiii^  of  iheic  snanoer  of  voting,  (heir  ag^»  or 
omr  qualif^tions ;  but  thefe  are  left  to  be  determined 
b]p  the  old  confutation  of  the  coUege;  aod  by  that  old 
conftitaaiony,  the  mafler  and  fellows  are  to  eled;  and  if 
tbey  io  wrong,  the  vifkor  is  the  judge :  nay  further,  they 
ase  to  fwear  so  obferve  the  flatutea  of  the  college,  whida 
thca  were,  or  then  after  fliould  be  made :  that  is,  to  oh* 
ferve  thefe  ftatutes ;  for  Dr.  Kcfeon  gave  none  himfelf* 
Had  Dr.  Keton  made  anv  fhtutes  contrary  to  tbofe  of  the 
college,  his  fellows  muft  have  obeyed  the  ftatutes  of  the 
college)  bad  he  appointed  a  Yifitor,  it  would  have  been 
caotrary  to  die  ftatutes  of  the  college.  If  there  had  noc 
been  a  word  more  in  the  deed,  than  making  them  fellows^ 
CO  aomioe  they  would  haVe  become  fellows  of  the  body, 
and  aa  fuch  fubjed  to  a!l  the  ftatutes  of  the  college. 

This  way  of  reafeoing  is  not  new :  for  my  lord  HanU 
wieke,  in  the  cafe  of  the  attorney- general  againft  Talbot^ 
faid  that  the  party  was  concluded  by  his  own  information^ 
froai  fitying  he  was  not  a  member  of  the  college,  and  aa 
ftfcb  fubjett  to  the  power  of  the  vifttor.  So  here,  tbey 
are  membera  of  the  college^  equal  in  power  and  every 
tUra  elfe  with  the  fellows  oo  the  foundation*  And  hie 
bfd&p,  in  Greim  and  Rutberfa^th^  held  the  fames  and 
(aid  it  would  be  the  fanse  as  to  all  new  donations. 

And  Sir  John  Strange  (who  affifted  the  chancellor)  was 
of  opinion  in  that  cafe,  that  new  ingraftments,  unleGi 
pacticakr  proviiion  was  made  to  the  contrary,  a^ e  eo  no-> 
■sine  part  of  the  old  foondation. 

Aa  objeAion  has  been  taken  here  upon  the  power  of 
diftreft.  This  objeflion  would  extend  to  a  great  many 
cafes  befides  the  prefent.  Several  foundations  have  been 
made  by  iadenture,  in  the  fame  manner  as  this  is.  Dr» 
f  iibcf's  foundation  in  this  college  was  made  fo.    And  the 
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precedent  being  cMice  fettled,  it  ii  not  voodtrful  it  fiiMiM 
be  followed.  They  are  provifioot  diverib  intiiitii.  TUs 
fpecific,  by  the  power  of  the  vifitor,  is  left  to  the  college 
The  diftreif,  like  the  cafe  of  tenure  by  divine  ferrioe,  is 
left  to  the  commr>n  law.  The  diftreft  is  an  inadeqaaie 
remedy,  the  value  of  moncf  between  that  time  and  ihii 
coofi  'crcd ;  and  ic  is  not  given  to  the  perfon  injuredi 
bui  to  Dr.  Ketones  bein,  and  the  chapter  of  Soathwell. 

The  bithop  of  Ely  has  a  right,  with  refped  to  the  pn^ 
prietsry  quali&cation,  to  judge  of  the  elcdion  of  fellows. 
And  for  tbefe  reafons^  I  ann  very  clearly  of  opinion,  cbeie 
is  no  grr  und  for  a  prohibition  in  this  cafe.  Were  this 
matter  to  be  determined  upon  the  fecond  quefiion  maiof 
it  would  introduce  the  greateft  inconvenience  and  confcji 
fion  amopgft  all  college^.  *  * 

If  I  had  doubted,  or  had  inclined  that  a  prohibition 
fliould  go,  I  would  have  given  the  plaintiff  leave  to  have 
declared  in  prohibition.  But  as  I  have  no  doubt,  I  think 
I  ought  not  to  put  the  promoter  of  the  appeal  to  the  tx* 
pence  of  it ;  both  out  of  jullice  to  the  party,  and  alfe  lor 
the  r>ke  cf  the  precedent. 

The  iuftxrs  Denifon  and  Fofter  were  of  the  fame  opi- 
nion, Mr.  Juftice  Wilmot  being  abfent.  M.  S. 
ThemhblAop'i  n.  In  the  thirteenth  year  of  king  Henry  the  fenrthi 
or"»i/!t»uon"  happened  the  famous  caufe  between  the  archbtfhop  of  Can- 
terbury^ and  the  chancellor  and  proctors  of  the  univerfity 
of  Oxford  ;  which  was  thus  :  Archbiffaop  Arundel  being 
in  his  vifiration  of  the  diocefe  of  Lincoln,  came  in  bis 
way  to  vifit  the  univerfity  of  Oxford,  which  was  cben 
within  the  limits  of  that  diocefe.  The  univerfity  infifted 
upnn  their  exemption  by  papal  authority ;  and  rcfufed  to 
fubmit  to  his  vifitation.  The  archbifhop  urged  a  fentence 
given  againil  them  in  this  fame  caufe  by  king  Richard 
the  fecond ;  but  in  vain.  They  flood  upon  their  exemp- 
tion, and  referred  themfelves  (in  which  the  arcbbiihop 
alfo  agreed  with  them)  to  the  king's  judgment.  Their 
caufe  was  accordingly  heard  before  the  faid  king  Henry  the 
fourth,  and  fentence  given  for  the  archbilhop  and  his 
vifitaturial  power  over  them.  And  this  whole  proceft  and 
fentence,  at  the  archbiOiop's  petition,  was  ratified  and  in« 
rolled  in  parliament,  to  prevent  any  future  difputes  upon 
that  fu^jed.  Rot.  Pari.  13  //.  4.  num.  15.  ff^aie^s 
State  cf  the  Ch.  348. 

Upon  this,  the  archbifhop  cf  York  put  in  his  claim 
for  the  exception  of  the  college  called  I^een  hail  in  the 
faid  univerfity :   the  refult  of  which  was  this ;   that  the 

archbifhop' 


Collesejaf;  479 


arehblCboti  of  Canterbury  in  prefence  o(  the  king  and  of 
ihe  lords  in  the  faid  parliament,  promifed,  that  if  the 
archbifliop  of  York  could  fufficiently  (hew  any  privilege 
or.  fpeciaity  of  record,  wherefore  the  faid  archbifliop  of 
Canterbury  might  not  ufe  or  exefcife  his  vifitation  of  the 
faid  college,  he  would  then  abftain  i  faving  to  him  always 
the  vifitation  of  the  fcholars  abiding  in  the  faid  college, 
according  to  the  judgments  and  decrees  made  and  given  by 
the  faid  king  Richard  the  fecond,  and  the  faid  king  Henry 
tbe  fourth.     Id.  ihid. 

But  this  claim  of  the  archbiOiop  of  York  feemetb  to 
kave  been  frivolous ;  feeing  the  exclufive  right  which  he 
infided  on,  was  only  in  refpe3  of  his  being  local  vifitor 
#f  that  college:  for  if  the  aichbifliop  of  Canterbury  had 
otherwife  a  power  of  viiiting,  the  founder  of  tbe  college 
Gould  not  take  it  from  him  by  his  ftatutes. 

Afterwards,  in  the  lath  year  of  king  Charles  the^rft, 
this  matter  was  again  contefied  by  both  the  univerfities 
agatnft  archbiOiop  Laud,  who  claimed  a  right  of  vifiting 
them Jure.metropolitico ;  and  they  pleaded,  that  the  power 
of  viming  them  was  in  the  king  alone,  as  their  founder* 
This  caufe  alfo  came  to  an  heating  before  his  majefty  in 
council. 

For  the  archbifhop  it  was  urged,  that  his  power  of  vifi- 
tation within  his  province  is  of  common  right,  and  aa 
ancient  aa  the  archbi(hoprick  itfelf ;  that  it  is  a  general 
power, .and  not  ovtr  certain  particular  perfons,  but  over 
clergy  and  people,  in  all  capfes  ecctefiailical,  and  in  all 
places  within  his  province,  without  exception  :  that  if 
tbe  univerfities  have  any  exemption,  it  is  incumbent  upon 
them  to  fhew  it:  that  the  e^i^emptions  (if  any)  which 
they  had  by  any  bulls  from  the  pope,  were  aboliflicd  by 
the  lAof  parliament  of  28  //•  8.  c,  16.  and  not  plcad« 
able  in  any  court:  that  this  power  of.  the  archbifiiog 
doih  no  way  trench  upon  the  king's  power;  but  that  the 
king  by  bimfelf  or  his  commiflioners  may  vifit  as  founder, 
•od  the  archbiOiop  neverthelefs  as  metropolitan:  that 
the  archbiibop's  intention  is  not  to  vifit  the  ftatutes  of 
tbe  uoiverfity,  or  of  any  particular  college;  but  to  vifit 
metropolitically,  that  is,  to  vifit  the  body  of  the  univer* 
fityt  snd  tytry  fcholar  therein,  for  his  obedience  to  the 
doiSrine  and  diicipline  of  the  church  of  England,  but  not 
to  meddle  with  the  ftatutes  of  colleges  or  of  the  univerfity, 
qr  tbe  particular  vifitors  of  any  college. 

For  the  uorivorfity  of  Cambridge  it  was  urged,  that  the 
power  of  vifiting  them  of  right  belongeth  to  tbe  king ; 
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which  is  an  exemption  from  any  ordinary  jurlfdiBSmt 
and  for  othT  exemptions,  they  had  bulls  froia  the  pDpt» 
and  charters:  that  about  the  he^tnr.?ng  cf  (he  reign  ol 
king  Richard  l^e  fecond,  met)  of  their  charters  mtte 
burned,  by  an  inftTredion  in  the  tov^n;  but  many  of 
rhem  were  confirmed  in  thr  time  oi'  Hen.  6.  upcm  a  fiiit 
made  to  the  pope  to  give  fome  'confirmation  to  their  pri- 
vilege?, in  regard  their  charters  were  burned ;  wherenpoa 
the  |K>pe  gr^T.ted  a  crmmitfion,  and  witncflca  were  ti»r 
mi:i:H,  whicn  oxamiration  was  a  means  to  produce  tvo 
ancient  bulls,  exempting  rhem  from  metropolitical  vifita- 
tion,  the  one  bearing  date  in  the  year  624,  and  the  other 
in  699. 

For  the  uriverfity  of  Oxford  it  was  argued,  that  it  wa 
an  ancient  univerfity,  founded  long  before  the  coaqueft, 
and  had  as  ancient  privileges :  and  by  bulls  from  the  pope 
was  ever  exempt  from  the  vifitation  of  any  archbifliop,  as 
in  his  metropolitical  right,  but  that  the  few  vifiiationt 
which  had  been  made  by  any  of  the  archbifliops  were  fay 
virtue  only  of  their  legatine  power:  that  as  iKMie  cat 
found  an  nnivcrfity  but  the  king,  fo  none  hath  power  but 
the  king  to  viGt  it*  That  indeed  their  ancient  charters  art 
loft ;  but  although  there  are  no  records  fo  old,  yet  fibttti 
are  divers  recitals  in  Edward  the  third's  time,  which  fliew, 
that  they  had  fome  original  grant  of  exemption ;  and  io 
confirmation  thereof,  that  there  had  never  been  in  fi> 
many  hundred  years,  any  vifitation  made  by  any  arch- 
bifliop as  being  within  his  province. 

Upon  the  hearing  of  the  whole  caufe,  it  was  declared 
by  the  king,  with  the  advice  of  the  privy  council,  that  it 
was  granted  on  all  hands,  that  the  king  had  an  undoubted 
right  to  vifit  the  univerfities ;  and  that  the  archbifiiopy  in 
the  right  of  his  metropolitical  church  of  Canterbury, 
had  power  to  vifit  the  whole  province,  in  which  the  uni- 
verfities  were  fituated,  and  were  under  the  fame  power, 
unlcfs  they  could  (hew  privilege  and  exemption:  that 
the  exceptions  then  alleged,  were  not  fuch  as  could  give 
fati>fa6iion  :  that  they  could  be  exempted  by  no  papal 
bull ;  anil  that  they  were  exempted  by  none  of  their  char* 
ters :  that  the  long  omiflion  of  the  archbifliops  to  vifit, 
could  be  no  prcfcription  to  bar  the  right  of  the  metropo^ 
litical  fee :  that  it  appeared,  that  both  univerfities  hid 
been  vifited  by  three  archbifliop*,  jure  metropolitico,  and 
not  by  a  legatine  power  :  that  this  coming  in  queftion^ 
upon  the  refinance  of  the  univcrfity  of  Oxford,  it  was, 
upon  full  hearing  of  both  parties,  adjudged  for  the  arch- 
bifliop 
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bifliop  by  king  Richard  the  flSconri,  and  afterward  «pon 
the  like  hearing- and  re^exaoiination  by  king  Henrj  the 
fourth;  and  both  of  their  judgmentt  eftabJi(bechb)r.a& of 
par!iafiielkt,'>13  //nt.  4.  And  the  archbifliop  prod  need 
before  his  iiiajefty  on  original. deed  fronn  the  univerfity  of 
CsAibridge'to  the  archbilhom  under  the.  hands  of  the 
heads  of  houfes,  •  contain ikig  a- renuhciatioa  (b£<  all  pru 
vilegea  froth  any  pope«  and  wherein 4hey  bind  thcnifdves 
under  the  pcnahy  of  lOOoK  ik)t  to  oppofe  the  arc^bifbop's 
juiifdi^lion :  and  this  was  in  (be  27  of  Hen.  8.  being  a 
year  before  the  faid  bulls  were  abolifliedby  ad^  of  t)adia« 
ment. 

So  the  king  and  council  adjuf^ged  the  right  of  vifiting 
the  univer(irie«,  chancellors,  fcholarst  and  all  perfons 
enjoying  the  privileges  thereof^ .  to  belong  to  the  arch* 
bifliop  and  metropolitical  church  of  Canterbury,  by  him* 
felf  or  his  comoiiflary. 

■  Whereupon  the  archbifliop.  made  this  motion  to  the 
king'^^Firft;  for  himfeify  that  his  majefty  would  be  gra« 
cioufly  j>letfed,  that  he  might  have  the  fentence  drawa 
up  by  the>  advice  of  his  majefty's  learned  counfel,  and 
put- under  thfe.  broad  feal,  to  fettle  all  differences  that 
hereafter  intght  arife:  then  on  the  behalf  of  both  the 
univerfitiea,  that  -they  fliould  remain  free  and  exempt 
from  the  vifitation  and  jurtfdidtion  of  the  bifliop  of  the 
dforefe;  ^o^archdeacon, 

[Note,  the  grounds  of  exemption  from  epifcopal  vidta- 
tion,  whtlft  at  tbe  fame  time  they  are  fuppofed  fubjed  to 
the  archiepifcopal,  are  not  fet  forth:  this  mud  be  from 
fome  claufe  of  exemption  in  the  univerfity  charters,  or 
from  fomc^' rcflriAive  claufe  in  the  foundation  of  the  bi« 
fliopricks^  efpecially  of  Oxford,  where  the  epifcopal  fee 
'   was  not  ereded  until  the  latter  end  of  the  reign  of  king 
Henry  the  eighth  ;  and  even  with  refpeQ  to  Cambridge 
this  might  be  the  cafe,  if  that  is  true  which  is  intimated 
aSove,  that  the  univerfity  there  is  at  leaft  as  ancient  as 
the  year  624,  for  thai, was  long  before  the  eredlion  pf  the 
bfflioprick  of-  Ely,'  which  was  taken  out  of  the  diocefe  of 
ifiiiCDin' about  the  year  iiii.^-»Or  elfe  the  archbifliop 
iMPraioftteve  meantv  that  tb^  king,  as  fupreme  head  of 
die  church,.; flmd  ai  vifitor  of  the  univerfities  in  ri^^ht  of 
foundationy  fliould  by  his  royal,  author  ityjupw  eftablifli 
it.1  •     ,'.,-,!  ..•  .     ..J  :f  •^: 

.  P«irtberniore,'£nce  it  #a8  declaaad  to  be  the  arohbi^Kip's 
right  to  yifit  metropolitkally,  and  it  waanyt'-JinHted  by 
laSr.  ^^  often  ;^ therefore.  the&.trcbbiflKi^itfoOvcds'ibat 
yj.VoL.  1.  1  i  notwith- 
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iiol«idiftaiidifl|  file  lift  cuttom  of  vifilatiM  was  odIj  omc 
is  tbe  affcbbiuop't  tune,  be  ai^  by  bimfelf  or  hit 
ccNBmffarjr  tifii  cbe  imifcrititt  u  often  at  aojr  great  encr* 
gent  caure  fliouU  oiove  bim ;  provided,  that  neiiher  be 
nor  any  of  bb  fiioccflbra  IhouM,  aAcr  tbe  firft  vifitatioo, 
vifit  upon  (udi  emergcat  caufei,  uokft  it  be  firft  ittde 
known  to  bis  majcfty  and  bis  ftioccflbn. 
All  wbich  wtt  g^ted  by  the  king,  and  h  fettled^ 
LaSIf,  wbereas  it  was  alleged,  tbat  tbe  cbanoeDon 
of  ettber  uoivcrfity  wcret  and  aic  like  to  be»  peribns  of 
great  booour  and  eminence,  sod  tberefbre  it  might  be  in- 
convenient, that  they  Ibould  be  called  to  fiicb  vifitatioo; 
it  was  declared  by  his  majefty,  that  in  tbe  oourfe  of  hw, 
the  cbsncellor  would  be  allowed  to  a|ipear  by  his  pranyt 
t  R^flfw.  Hift.  OIL  324—332. 
CAft«  bmr  12.  By  the  7  &r  8  ^.  r.  37.  Whereas  it  would  be  a 
^£»*S^^  ^  S'^*^  hindrance  to  learning  and  other  good  and  charitable 
iBTrtiiry  works,  if  perfons  well  iocliiKd  may  not  be  prrmitied  So 
found  colleges  or  fcbools  for  encouragement  of  isaniing, 
or  to  augment  the  revenues  of  eollcgim  almdy  ^nmj 
hy  granting  lands  tenements  rents  or  other  heraditamenis 
to  fuch  colleges  or  fchools ;  it  is  enafled,  tbat  il  Anil  be 
lawful  for  the  king,  when  and  as  often  m  be  ffludl  diink 
fit,  to  grant  to  any  perfon  or  perlboB,  bodies  poUtidtor 
corporate,  their  heirs  and  focceflbrs,  licence  to  alicne  in 
mortmain,  and  alfo  to  purchafe  take  aiKl  bold  in  moit^ 
main,  in  perpetuity  or  otherwife,  anv  lands  tenements  or 
hereditaments  whatfoever,  of  wbomtoever  the  fame  ihall 
be  holden. 

And  by  the  9  G.  2.  c.  36.  which  reftraineth  alienations 
in  mortmain,  it  is  provided,  that  the  fame  (hall  not  ex* 
tend  to  make  void  the  difpofitions  of  any  lands  teneflsenis 
or  hereditament!,  wbich  (hall  be  made  in  other  maimer 
and  form  than  in  this  ad  is  direded,  to  or  in  truft  (or 
either  of  the  two  univerfities,  or  any  of  the  colleges  or 
houfes  of  learning  within  the  fame}  or  to  or  in  truft  for 
the  colleges  of  Eton,  VVinchefter,  or  Weftminfter,  (or 
better  fupport  and  maintenance  of  the  Ccholars  only  upon 
the  foundations  of  the  fatd  colleges  of  Eton,  WincboRrii 
and  Weftminfter.  Provided,  that  no  fuch  coilmt  or  hoofe 
of  learning,  which  fhall  hold  or  enjoy  fo  many  advowfbns 
of  ecclefiamcal  benefices,  as  (hall  he  equal  in  nupiber  to  one 
moiety  of  the  fellows  or  perfons  ufually  ftyled  or  reputed  o 
fellows,  or  where  sbere  are  no  felfews  or  perfons  ii(iially 
ityled  or  reputed  as  fellows,  to  one  moiety  of  tbe  ftudcnts 
upon  4ie  foundation  i  IhaU  be  capable  of  purchafing  tak* 
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ing  or  holding  any  otber  adfowfoni  of  ecdefiaftical  bene* 
ficet  by  any  means  whatfoever ;  Che  advowfons  of  fucb 
ecdefiuHcal  benefioet  as  are  anneaed  to,  or  giren  for  the 
benefit  or  better  fupport  of  the  heads  of  any  of  the  faid  col* 
leges  of  houfes  of  learning,  not  being  computed  in  the 
omnber  of  advowfoos  here^  Kmked. 

13.  By  the  1 3  BftK.  <.  10.  AH  college  leafes^  other  than  CoUcfc  Ictfti* 
fix  the  term  of  twenty-one  years  or  three  lites,  (hall  be 

void.  Provided,  that  this  (hail  not  extend  to  make  good 
any  leafe  for  more  years  than  are  limited  by  the  private 
ftanitea  of  fhe  college. 

By  the  1 8  Elix.  €.  6.  In  all  college  kafes  one  third  part 
of  the  rent  fliall  be  referved  amTpaid  in  com. 

And  there  are  divers  other  regulations  concerning  the 
fame  by  the  faid  a^  and  by  feveral  otber  z6t%  of  parlia- 
amtt  which  AUing  in  with  the  general  law  concerning 
lealcs  made  by  corporations  whether  fole  or  aggregate,  die 
whole  is  treated  of  together  under  the  title  ?Lrafe0« 

14.  By  the  43  Bli%.  r.  4,  which  enadeth,  that  whereas  Coainiffioa  of 
divers  hinds  tenements  rents  annuities  profits^  heredita-^  ^^^^  "^*^ 
mils  goods  chatiek  money  and  docks  of  money  have 

been  affigned  by  divers  well  difpofed  perfons,  as  well  for 
die  mamienanoe  of  fchools  of  learning,  free  fehools,  and 
fdiofaurs  in  the  univerfities,  ss  for  other  pious  and  godly 
porpofes ;  which  neverthelefi  have  not  been  employed  ac* 
cording  to  the  charitable  intent  of  the  donors,  by  reafon 
^  finiucia*  breaches  of  ttuft,  snd  negligence  in  thofe  that 
flioold  pay  deliver  and  employ  the  fame;  in  fuch  cafe,  the 
lord  chancellor  may  iflue  oommiffions  to  inquire  thereof^ 
mA  to  take  order  therein  :«^t  is  provided,  that  nothing 
therein  fliall  extend  to  any  lands  tenements  rents  annuities 
profits  goods  chattels  money  or  flocks  of  money,  given 
limited  appointed  or  affigned  to  any  college  ball  or  houfe 
of  kaming  wilhtn  the  univerfities  of  Oxford  or  Cambridge^ 
or  to  the  colleges  of  Weftminfier  Eton  or  Winchefter  or 
amy  of  them^  or  to  any  cathedral  or  collegiate  church ) 
nor  to  any  college,  hofpital,  or  free  fchool,  which  have 
ipedal  vifitors  or  governors  or  overfcers  appointed  them  by 
dieir  fbonders. 

15.  By  the  33  H.  8.  e.  27.   Albeit  that  by  the  common  Ei«ai9at  ia 
InrallaiflentseJeflionsand  grants,  made  and  granted  bycoUcgea. 
dw  dean  warden  provoft  mailer  prefident  or  other  governor 

of  any  oallege  or  other  corporation,  with  the  aflent  of 
dw  najor  parr  of  the  fellows  or  brethren  of  iiich  corj)0* 
tatids^  be  afeefieAual  as  if  the  wltole  number  had  aflenteds 
fst  wtferthehftdivon'foiindM  cf  ftith  corpoMtionshave 
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amongft  other  their  local  ftatutet  eftabliflicdv  that  if 
any  one  of  fuch  corporation  fliould  deny  any  fuch  grant, 
then  no  fuch  ele£lion  or  grant  fhould  be  made,  and  for 
performance  'of  the  fame  every  perfon  having  power  of 
aflent  hath  been  wont  to  be  fworn  :  for  remedy  thereof  it 
i»  enaded,  that  every  ftatute  made  by  any  fuch  foundefy 
whereby  the  grant  or  eledion  of  the  governor  or  ruler, 
with  the  aiisiM  of  the  more  part  of  fuch  corporation,  (hould 
be  in  any  wile  hindered  by  any  one  or  more  being  the  lefler 
number  (contrary  to  the  courfe  of  the  common  law), 
ihall  be  void  ;  and  none  (ball  be  compelled  to  take  an 
oath  for  the  obferving  of  any  fuch  ftatute,  on  pain  of  every 
ptrrfon  giving  fuch  oath  to  forfeit  5I.  half  to  the  king, 
and  half  to  him  that  ihall  fue  in  any  of  the  king's  couiti 
of  record. 

But  fuch  major  part  are  to  attend  in  perfon,  and  to  be 
prefent  together,  at  the  executing  of  fuch  zA ;  and  the 
aflent  muit  be  given  by  each  member  fingly,  and  not  10  a 
confuftd  and  uncertain  manner;  and  this  muft  be  when 
they  are  regularly  aftembled  in  one  certain  place,  and  not 
a  confent  given  by  the  members  in  feveral  places  and  at 
(everal  times.  GO/,  744. 
Briber?  tt  eke-  And  by  the  31  EL  c.  6.  Whereas  by  the  inttnt  of  the 
tions.  founders  of  colleges,  churches  collegiate,  churches  cathe* 

dra!,    fchools,    hofpitals,    halls,   and   other  like  focieties 
within  this  realm,  and  by  the  ilatutes  and  good  orders  of 
the  fame,  the  elections  prefentations  and  nominations  of 
fellows  fcholars  officers  and  other  perfons  to  have  room  ov 
place  in  the  fame,  are  to  be  had  and  made  of  the  fitteft 
and  moft  meet  perfons  being  capable  of  the  fame  eledioos 
prefentations  and  nominations,    freely,    without  any  re- 
ward gift  or  thing  given  or  taken  for  the  fame ;  and  for 
true  performance  whereof,  fome  eledors  prefenton  and 
nominators  in  the  fame  have  or  (hould  take  a  corporal  oath 
to  make  their  elc£iions  prefentations  and  nominaiions-ac* 
cordingly ;  yet  notwithftanding  it  is  feen  and  found  by 
experience,  that  the  faid  ele£lions  prefentations  and  vis> 
minations   be   many  times  wrought  and  brought  to  pais 
with  money  gifts  and  rewards;  whereby  the  fitlcft  pi^ 
fons  to  be  ele£led  prefented  or  nominated,  wanting  money 
or  friends,   are  ftldorn  or  not  at  all  preferred,  contNijr 
to  the  gord  meaning  of  the  faid  founders,  to  the  faid  gadd 
(latute.N  and  ordinances  of  the  f^id  colleges  churchca  (cfioib 
halls  hcfpitals  and  focieties,  and  to  the  great  pfcjiidictef 
learning  and  the  commonwealth  and  eftatc  o(  the  icalmi 
fur  remedy  thereof*  it  iB  zuf£SsA%  that  if  aoy  pcrfoD  vinck 
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.kaib-  elcAion  prefenUtioo  or  iioininauon,^or  voice  or  aflfeat 
in  the  choice  eiediooprefcnution  or  nominationy  of  smjr 
,lellowt  fcholar,  or  my  othef  perfon,  co  have  room  or  pU<jp 
ia  any  of  the  faid  churches  colleget  fchools  bpfpitals  haiU 
or  focieties,  (hall'  hiive  receive  or   take  aoy  money  fee 
foward  or  any  other  profit  diredly  or  indiie31y,.or  (hall 
yjLe  any  promife   agreement   covenant    bond    or  other 
.«fiurance  to  receive  or  have  |iny  money  fee  reward  or  any 
,mher  profit  diredly  or  indiredly,   either   to  hinifelf  or 
tO'  ai^  of  hit  friend€,   for  .bis  voic^  afient  or  confeni, 
.in  eleding  chufing  pretcnting  or  nominating  any  officer 
-feiiowr  fibolar  or.  other  perA>n  to  have  any  rpom  or  pUce 
^    in  any,  of  che  (aid  focieties;  tben^  and  from  thencefprtht 
:|h^  plficc  room  pr  office  which  fuch  perfon  fo'Ofi^cnding 
flulJ  theniiave  in  any  of  ^hf  faid  ctMirches  colleges  ichools 
h^lis'  borpitals  or  focietief»:  (ball  be  void  ai^  if  hp  wece 
.aatuff^y  dead..  A  i»  a*'(tf) 

»    Ai4  if  any  fellow,  officer,  or  fcholar  of  an^  of  the  faid 
,|fH;ietiiQS,  pr  other  perfon  having  room  or  place  therein* 
JhaJl  |.dire$ly  or  iodiredly  cake  or  receive^  or  by  any  d^ 
vi.ce:or  mffans  contrad  or  egree  to  have  or  receive,  any 
•mv^iey  reward  or  profit  wbatfoever,  for  the  leavirg  or  re-> 
Jsgning  ep  of  the  fame  his  room  or  place,  for  any  other 
to.  be  piaoed  in  the  fame ;  he  Ihall  forfeit^  and  lofe  double 
the  fum  of  mooeyt  or  value  of  |hc  thing  fo^teceived  and 
takeci»  or  agreed  to^  hie  received  and  Mken:    and  every 
pqrfm  by  whom,  or  jfor  whom,  any  mociay  gift  or  rewara 
asr  afor^faid  (baH  be  giv^n  or  agreed  to  be  paid,  (ball  be  uor 
i;ap4|l^e  of  that  pla^e  or  room  for  that  time  or  turn.  f.  j« 
.  And  for  the  more  .fincere  eledioo  choice  prefentatioa 
and  nomination  of:fellow8y  (cholafs,  Q^ers,  and  other 
pecibos  to  bavefcffooni  or  place  in  anj^  of  the  faid  churci^a^ 
colkges,    balls, .  Cpbpols,    hofpitals,   and   other  the  like' 
fociKtiesj  it  is  fiiriber  epaSed,  that  at  the  time  of  every 
fiuch  j;)edipi»  piK^entation  or  nomination  to  be  had,  aji 
.weU.>i>|ii  prebnt  ad,  aa  the  -orders  and  ftatutes  of  the 
fame:  pUoes,:  concerning  fuch  cleAion   picfenration  or 
,poi|iiiijuion  to  :be.  had,  &aU  then  .and  there  be  publickly 
read:  |Oii.,paif|'  th^  every  perfon  in  whom. default  thcreoir 
fl^l  ^f^;ibal(  fpr£|it.and  lofe  the  fum  of  40K  half  tahiixi 
.ibafiflialLiiie,  and.batf  to  the  ufe  of  the  fociety.    /  4. 
,  ib^.Sipvf^fal.fcuM^ders  of  colleges  haye,  in  their  ftatutqaPrtftrtnetiSm 
ti»  tbc)  goveroincAt  of*  the  (aid  colleges,  giveniL  certain  to  foun<*cr'* 
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degree  of  preference,  in  the  elcfiion  oF  fehohrs  nr  oAcfi , 
to  thofe  of  their  own  blood*    ConccmiBg  which  lhci« 
bach  been  mnch  difpute.      It  is  contended  on  one  fide, 
chat  by  length  of  time  all  reUcion  of  kiodrod  maft  nccc^ 
farily  wear  out;  on  the  other,  chat  this  cognarioa  ftiil 
fubfiiRs,  and  may  fubfift  indefinitely.    On  bel^lf  of  thoit 
who  claim  as  kinfmen  (although  from  the  time  of  the  foa»* 
dation  of  the  refpefiive  colleges  they  nay  be  fuppoied  to 
be  noc  nearer  now  than  the  tench,  twHfth,  or  perhaps 
fifteeoih  degree  from  the  conmion  sncrflor  by  whoan  they 
deduce  their  relactori  to  Che  feander)  h  b  orged,  that  no 
length  of  cime  can  utterly  extinguilh  their  kindred ;  that 
no  limits  bate  ever  becti  fee  to  confangoiiiicy  by  any  law 
whatfoever;  particularly,  that  hj  the  mniiicipd  lawa  of 
this  realm,  in  che  fucceffion  to  inheritancea,  no  boudaiy 
is  limited,  but  lands  defeend  to  the  heirs  of  the  firft  par* 
chafer  in  infinitum ;  and  that  by  the  college  ftatnles  no 
limication  is  intended,  being  general,  in  chia  or  dhe  like 
form — **  Volumus,  quod  in  omni  eleAioiie  fcholarioiDi 
^*  futuris  cemporibus  fecienda,  priodpaliier  et  snie  osn- 
**  nes  alios,  illi  qui   fnnt  Yel  ervnt  de  confimgatmaie 
**  noftra  auc  genere,  fi  qui  tales  fint.  uUcnaquc  fuernt 
**  oriundi,  dum  camen  fint  reperci  habiles  ct  Moaei,  fe>- 
*<  cundum  conditiones  fuperias  ct  inferiaa  recitatas^  fine 
**  aliquo  probationis  tempore  &c.  eligantvr.**     It  is  con* 
cendcd,  on  che  other  hand,  chat  ic  is  abfolutely  neceflary 
Chat  fome  limitation  ihould  be  fixed,  otherwife  fuch  fta- 
tuce  mud  defeac  its  own  intention.     As  all  collateral  con- 
fangu;nitv  confifts  in  being  derived  from  one  common  pa- 
retic, if  this  confanguinicy  knows  no  bounds,  all  ounkiod 
are   without  doubt   kinfmen,   becaufe  jterived  from  che 
fame  original  anceftor.  As  for  infiance,  che  common  ftock 
of  the  founder  and  his  nephew  is  the  founder's  father; 
the  common  ftock  of  the  founder  and  his  coufin  gcrmsn 
is  the  founder*s  grandfathei  ;  of  him  and  his  fiscond  cou- 
fin is  hi?  great  grandfather ;  and  fo  on :  all  thefe  are  con- 
ic fl:dly  his  kinfmen,   and  yet  all  derived  from  diflferent 
common  ftoiks.      Buc  unleft   there  be  (bme  period  Co 
fiop  at,  by  the  fame  ru!e  that  che  common  llcxrik  may  be 
afliimed  three  generations  abo^e  eicher  of  Che  lelatcd  parw 
ties,  it  may  be  aflumed  three  hundred;  we  may  afcend 
Co  Noah,  or  to  Adam,  and  make  him  the  ftirpa  of  ani* 
verfal  confanguinity.— That  by  the  civil  law,  all  ncKion 
of  confanguinity  is  extingui(hed,  at  the  furtheS  afier  the 
tenth  degree.     Similar  to  whxh  is  the  law  of  fucceffions 
eflablifted  by  the  prefenC  king  of  PfuSaj  who  in  his  coda 
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lajrt  it  down  m  i  rul^  that  ^  there  (hall  no  Ibnn 
^  after  tbt  tenth  degree  be  the<leaft  regard  paid  lo  kiiw 
^  dred,  in  refpeA  to  a  fucoeffion  ai  intfftattj  but  the  in« 
^  beritince  ibtll  be  reputed  f  acant»  and  Fall  to  the  Iciog^t 
^  exebcquer.**— That  by  the  canon  la«r,  which  legaidt 
chiefly  the  orohibicions  of  marriage,  conftngnniity  tm^ 
ieodf  no  farther  than  the  feventh  degree.  'And  as  marriige 
with  6oe*s  kindred  it  prohibited  generalljr,  it  was  neetf* 
farj  to  ftop  fomewhere,  or  elfe  the  kindred  in  this,  as  in 
the  college  cafe,  would  be  univerfal.  For  the  blood  oi 
the  common  anoeflor,  wherein  coniifts  the  relation,  is 
bjr  a  multitude  of  dcibents  fluiced  into  ib  many  different 
channels,  and  mixed  with  fo  nitny  other  Irfoodi,  that  it 
can  be  no  longer  diilinguilhed.  Ever^  man  Ka§  in  the 
firft  afcending  <tegree  two  anceftors ;  inthefccond,  four; 
and,  by  the  fame  rule  oF  progreflfon,  in  the  fefcmh,  ta^i 
in  Mi  tenth,  1014 rand  in  the  twentieth,  ahbvKi  mS- 
iion;  and  has,  confeqt^tfy,  u  many  Moods  in  him  aa 
he  hith  aoceft<fA  s  and  therefore  mm  needs  have  but  % 
very  minute  portion  of  the  blood  pf  a.  remote  anceftor« 
A  pcrlbn,  for  llAanc^  one  of  Irhofe  anceftors  in  At 
fifteenth  degree  is  the  Ti>under's  fiitherj^  has  3176^  other 
anortfors  in  the  Tame  degree;  that  fltare  of  hn^Uood 
therefore,  which  he  drives  from  the  foundei^  flither,  h 
only  otfe  32f68kb  of  hik  whole  mafs ;  a  proportion  which 
cannot  be  itaaglned  to  intitle  the  fiofleflbr  of  It  to  any 
fpedal  (hare  of  ^tfeftioift  from  the  reft  of  the  deicendanu  or 

the  lame  ancefior, That  by  the  municipal  laws  of 

this  realm,  the  unlimited  (bcceffion  to  the  inlieritanoe  re- 
fpeds  only  the  perfon  who  is  mxt  of  kindred  aitd  not  who 
is  of  kindred  in  general ;  and  therefore  the  cafe  of  foon- 
ders  kinfmcn  is  not  parallel  to  this;  for  if  it  were,  the 
next  of  kindred  only  could  be  iniitled,  wl^>  would  ex« 
elude  all  the  reft.-— >That  as  to  the  ftatute  whidi  requires 
that  in  every  eledion  to  be  made  in  future  times,  a  prin* 
dpal  regard  be  had  to  the  founder's  kindred,  there  is  in 
the  fame  claufe  a  limitation,  **  fi  qui  tales  fidt.'* 

In  the  cafe  of  Winchefter  coll^ige,  and  of  New  collegb 
in  Oxford,  both  of  which  were  founded  by  William  of 
Wykeham,  an  inconvenience  arifing.  about  90D  yean 
after  the  foundation,  from  the  growing  number  of  founderli 
kinfmen,  the  college  of  Winchefler  rejefied  a  dahtiant. 
The  claimant's  father  thereupon  applied  (as  the'  manner 
then  was)  to  the  court  of  chancery,  and  not  to  the  vifkor, 
for  relief.  And  afker  a  folemn  hearing,  30  Jan.  aa  Eliz. 
in  the  yett  1579,  It  was  recommended  by  the  lord  keeper 
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;  T  of 

'  9fP^!^  ^^  «9<au4  moa  ail  Gdfi,  for  ihcAficiiltj  of 
jjrJpocnt  to  be  ^i*ca^  iqJ .  it  <m,t  lb  dccnr^  tl^  At 
pUtauff '■  iOuc,  f^[  four  i^keaxy,  (hou'-iTbe  ^doutn^  w  f/ 
thcf  frcf^  fpttpikf't  kini'mea,  and  [bat  bcC^^uiJ  ^tp^JoMA 
llJ^itthcT  oUjm^tn  the  hood  e(  tbe  fpuodct ;    mHi^,*^ 

^.^^{^Mt  .iyn,ya'S  .^nnw«idi  the  FuWi  of  lifo'atMf 
l^^arii  H^4^M*  ipp>i:4  ;o  tbr  ^nic  inlranAt  Tor  a  ^T- 

"  giAvcly  ecnliJpring  jtbj:   the  jmbl-clc   benefe   if  tbe 

*'  lulcii)  for  t^  rdub«U'-'a  af  Itbsljri  io  IcainiRg  ( rhiH)| 

-  J*  intcsiled  by  ihe  foumitO  »uul»j  e':*:I>  be  hin 

•ftil^eni  tfp  V-«^  ibe  li  c 

Ww  Mw^,  Md  la  J  I. 

fwSe.M^blQMA  Coopa,   who,  li 

fW>(cj'  to  fbcv  f^f^ijqut  trroenibr  Jn 
■•  thej^oot^jinft^.  lifo^  cpi.lcgci,  ■;.: 
to  pay,a>ifg^f4^o,fu<.l)  u  c.»ro  (evji  ^'J  —  "' 
Wo^,  ,"  ib   [iiit   ilie   Uiue  lerdj  no]:,  to  ■.: 
•*_iJ|fiu(baiict,    O*    prt:jar'i:e     cf  ^  (*■«  J"jiJ    ' 
**  jfjitch  liic  fourxlft.  ui'dvV-.Sj'tiily,  cr«fH  la  i;----  ...  ;--. 
•f  p;U|>iif^  ijcncSt   of  ^c  whole  _(eilni,  and   nwt   t/a  be 
.V  ^Bflwj^tj^tc!,  ani  pi^d^  peculijr  ro  o./c  (inty  kmdrei) 
",,*(ld  family."     He  i^cpJtaie*  uie  v-fi  Tncteife  o(  ibe 
^Ij^ypJOiV.-Vbcty  'ifft}'^,'»f'>    ■*  ifiat  iF  it  be  not  tn 
/^■wiJdmijfutc&cji.  thi^  ^i^mWrcf  TchoUrs  in  boib  coU 
*f  I«gC8  w  Lkc  tn  be  fully  lupphti  by  fi*ch  tfpuied  kiof- 
"   men,    be    ;!"-■.■    z;"    -r    •■■    t     ■;?;    t:i    S^    V'"i,-  -hf   irp  in 
"Jc^rr^  .■.,■!    '^    lb* 

H  RnUfia  «au]d.  be  ftuffr^vd."  ,  He  afterwards  rei^aikf 
(wnat  u  e(]u^|iy,iiuc  qF  every  uiher  ^ncnciU  c«Ilcp)|  that 
jM  T^CD^et  of  .toe  fdciaty.  had  \3fiD  nwch  angiqcntcj  bf 
other  beoafidon^  flrapg^ti^to  the  fognder^  blood,  «tao 
couUl  ncrcf  intend  to  .pon^c  jfaeir  bbiintf  withio  ruch  » 
parijijfl ,  cHanad.  ".  Jn"cbnride'r>iioa  "wbcieof,  and  far 
**.  IW>>^i'ng  fuch  i neon vc pie ncu  at  migbt  com^  if  one 
^*  Hirod  and  kindred  (hoi^d  have  both  coltegei  in  thcii 
"  po^c£!ion  ao'l  regiinen^  he  declares  the  Ibuodcr't  in- 
leniion  to  have  been,  that  the  education  of  fchoIaraCboqM 
ioore  largely  cx'^nd  than  to  his  owo  kindicd,  'and  y«t 


that  Ibme  convenient  regard  (hould  be  paid  to  thole  oC 
bis  undoubted  blood :  and  therefore  the  bilhop  direds^ 
that  there  (hall  not  be  at  one  time  above  the  number  ' 
of  1 8  reputed  kinfmen  in  the  two  colleges  (which  confift 
in  the  whole  of  140  (cholars),  to  wit,  8  in  New  college^ 
and  10  in  that  of  Winchefteri  and  that  not  above  two 
fliall  be  admitied  at  any  one  eledioa  into  cither  college. 

At  the  diftance  of  near  50  years,  this  matter  was  again 
reconfidered^  on  a  petition  (as  it  feems)  to  the  kine  in 
perfon.  For  there  is  extant  an  order  dated  the  31  Jan. 
16379  made  by  the  archbilbop  of  Canterbury,  the  earl 
of  Arundel  and  Surry  earl  marfhal,  and  the  bi(hop  of  Win- 
chefter,,  to  whom,  it  was  referred  by  the  king  to  confider 
of  the  claim  of  another  Wykeham.  This  they  determine 
to  be  groundlefs  i  founding  their  opinion  on  the  decree  of 
the  30  Jan.  1579;  and  aI(o  on  tb^  great  inconvcnienet 
that  would  follow,  if  the  ^*  founder's  confanguinity  (hbuld 
Y.  be  fo  exceedingly  multiplied  as  it  would  be,  to  the  ab- 
**  folute  reftraint  of  the  freedom  pf  elediions,  if  fucb 
^'  €lai.rns  were  admitted.'* 

'  In  the  vear  j6^i,  during  CromweH's  ufurpation,  the 
fame  qucftion  was  brought  before  the  committee  of  the 
houfe  of  commons,  for  regulation  of  the  two  univerfities, 
and  the  colleges  of  Eaton  and  Wjnchefter,  probably  with 
ii  view.to.  re-eftabU(h  the  unlimited  preference  of  kindred; 
but  all  they  could  obtain  was,  aii  orjfer  for  augmenting  the 
number  of  18  kinfmen,  ^ffsiblifbed  by  bifliop  Cooper,  to  10 
in  both  focietiei }  with  a  provifo  that  if  more  than  twent/ 
had  already  crept  in,  no  more  fbould  be  admitted  till  the 
litimber  was  reduced  to  twenty. 

Neverthelefs,  at  this  day»  it  muft  be  acknowledged^ 
by  wh^tfoever  means  it  hath  happened,  that  though  the 
annual  reftri^lion  of  two  in  the  faid  colleges  continues 
in  ufe,  yet  the  total  reflridion  of  18  (or  20)  has  fallen 
into  oblivion. 

And  as  the  limitation  of  numbir  in  the  faid  colleges  hath 
been  attempted,  fo  in  the  college  of  All  Souls  in  the  faid 
univerfity,  fpunded  by  archbifhop  Chichele  in  the  year 
1438,  it  hath  been  endeavoured  to  obtain  a  limitation 
in  the  dtgrets;  for  the  reafons  above  exprefled.  But  ia 
the  cafes  that  have  been  deterinined  by  the  feveral  vifitorit 
no  certain  boundary  bath  been  yet  eftablilhed ;  the  fame 
having  been  adjudged  on  the  particular  circumdanccs  of 
each  cafe.     Blackfi.  §n  Collatiral  Confanguinity. 

So  that  it  fjcemeth  flill  to  remain  a  matter  of  great 
iofubu    For>  as  on  the  one  hand,  it  could,  never  be  the 
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founder's  rntentioa  to  fill  the  college  wholly  with  his 
own  kindred ;  fe,  on  the  other,  as  he  bimfelf  has  been 
filent  in  that  refped,  it  is  difficult  to  fay,  at  what  precife 
period  his  particular  regard  to  his  own  family  and  rela* 
fioos,  however  diftant,  (hould  entirely  ceafe.  A  limita- 
tion in  point  of  number,  feemeth  to  be  moft  appofite,  u 
was  direfled  by  bilhop  Cooper  in  the  cafe  of  Wjkehain's 
foundations,  in  feme  kind  of  proportion  to  what  may  be 
fuppofedy  or  from  the  regifters  of  the  refpedivc  colleges 
may  appear,  to  have  been  in  the  founder's  days,  or  with* 
,  in  an  age  er  two  afterwards ;  for  fo  the  founder's  whole 
inilitution  will  take  tfftd :  that  is,  far  the  greater  part 
of  the  fociety  will  confift  of  perfons  eleded  out  of  the 
publick  at  large,  or  otherwife  according  to  the  reftriAtoos 
of  the  refpeAive  foundations ;  and  at  the  fame  time  a  rea- 
fonable  regard  will  be  had  to  thofe  who  can  prove  theoK 
felves  of  the  founder's  kindred ;  although  it  muft  be  owned, 
at  this  day,  that  the  proportion  is  fcarccly  fo  muchy  u  of 
one  drop  of  blood  to  the  whole  mafs. 

There  is  in  human  nature  a  defire  of  immortality^ 
which  expands  itfelf  without  limitation  even  in  thu  life. 
Every  man  wilbes  to  live  in  his  pofierity,  and  to  trant 
mic  his  inheritance  to  them  at  whatever  diftance.     And 
thofe  pofterity,  on  the  other  hand,  glory  in  deriving  their 
pedigree  through  a  long  feries  of  ancellors;  and  the  higher 
they  can   afcend,  the  more  honourable  it    is  efteemed. 
Even  that  excellent  author,  from  whom  the  above  ftate 
of  the  cafe  is  taken,  who  argues  inconteftibly  for  the  ne- 
ceflity  of  fame  limitation  yet  in  his  dedfcation  of  the  char- 
ters compliments  his  patron ,  on  being  *^  the  defender  of 
*<  thofe  liberties  of  which  his  anceftor  attefted  the  eae- 
**  cution  :"  which  atteftation   was  long  before  the  feun* 
dation  of  any  of  the  colleges  wherein  the  prefect  quet 
tion  is  agitated.     Many  noble  families  of  this  kingdom 
boaft  of  their  defcent  from  fome  of  thofe  heroes  who  came 
in  with  the  Norman  invader.     The  inhabitants  of  Wales 
afcend  further,  into  the  Saxon  period  ;  when  their  pro- 
genitors chofe  rather  to  lofe  their  country  than  their  li- 
berty: and  they  (lill  endeavour  to  prefer ve  their  geflCiF 
logies,  although  the  reafon  thereof  (as  it  feemethj  htfk  . 
been  lung  fince  forgotten ;  which  moft  probably  Wtt,  dUt 
upon  therr  return  each  man  might  be  able  to  deduce  bbthlB ' 
to  his  own  eftate.     The  Jews,   for  a  longer  temfy  bait 
been  folicitous  to  keep  up  the  diftindion  of  their  Iribft} 
partly,  for  a  like  reafon ;  and  partly,  that  tim  Dif  be 

able  to  afccrtain  the  defcent  of  their  expcfftco  MdUl* 
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The  Sootf,  in  the  time  of  king  James  the  fir  ft  of  England, 
iattereii  that  prince  on  hk  being  the  io8th  king  of  Scot* 
hmd  lincalkr  defeended  of  one  ftock }  which,  according  to  ' 
m  reafonabw  compntation,  wOuid  cirry  \n  up  almoft  as 
fttf  at  the  days  of  Solomon  (the  great  anceftor  of  that 
ircb,  ns  one  would  be  tempted  to  conclude  from  the 
writings  of  tholiB  times).— And  the  more  chimerical 
fUl  calculations  may  be,^  fo  much  the  more  they  demon- 
ftnite  die  honourable  efleem  cnrenained  thereof  by  man- 
kindt  where  they  are  real. 

17.  By  the  ijV  14  C.  a.  a  4.  and  the  i  /F.  fij/l  r.  PcrfeBteieaw 
€.  «.  /  I U  All  maflers,  and  other  heads,  fellows,  chap-  "^,1^^^^^ 
lalnS)  and  tutors  of  or  in  any  college^  hall,  boufe  of  confotnity. 
Icmningt  or  bofpital,  and  every  pobtjck  profeflbr  and 
reader  in  either  of  the  uoiverfities  and'  in  erery  college 
cllewhere,  who  fliall  be  iiKumbent  or  have  pofleffion  of 
any  maAer(bip«  headfliip»  fellowfliip,  profeflbf^s  place, 
or  reader's  place,  fliall  at  or  before  his  admiffion,  fub« 
ftribe  the  declaration  or  acknowledgment  following,  be> 
fere  the  ncechaneellor  or  his  deputy :  '<  ][  A  -B  do  de<- 
^  date,  that  I  will  conform  to  the  litMtgy  of  Ae  church 
**  of  England,  as  it  is  now  by  law  edabliflied:**  upon 
pain,  that  every  of  the  perfons  aforefaid  failing  in  fuch 
fubfaiption,  fliall  lofe  and  forfeit  fuch  refpedtve  mailer- 
'fliip^  headibip,  feUowfliip,  profeflbr's  place,  or  reader'a 
place,  and  (hall  be  utterly  difabled,  and  ipfo  fadb  deprhrd 
of  the  fame ;  and  the  fame  fliail  be  Toid,  as  if  fech  perfen 
lb  failing  were  naturally  dead. 

But  1^  the  2  G.  a.  r«  31.  /  8.  Perfons  who  bad  omit- 
ted to  fubferibe  the  fame  before  the  vicechancellor  as 
aferefaid,  were  indemnified ;  provided  they  fliould  then 
fubfcribe  before  Dec.  25,  1729. 

l8«  By  the  aforefaid  ftatute  of  the  13  &r  14  C  a.  c.  4.  Hetaiofcoiicfi 
Every  governor  or  bead  of  any  of  the  faid.  colleges  or  Jh.^"JJ"i5?ciII 
balls,  mall  within  one  month  next  after  his  eledion  or  ^4  the  book  c 
collation  and  admiffion  into  the  fame  goirernment  or  head-  common  praye 
ftip^  openly  and  publickly  in  the  church,  chapel  or  other 
fubUck  place  of  the  fame  college  or  ball,   and  in  the 
piefeoce  of  the  felkms  and  fcholars  of  the  fame,  or  the 
greater  part  of  them  then  ^/efident,  fubfcribe  unto  the 
nine  and  thirty  articles  of  religion  mentioned  in  the  fta- 
tUte  of  13  Eliz.  c,  I  a*  and  to  tiM  book  of  common  prayer, 
and  declare  his  tmfeigned  aflent  and  confent  umo  and  ap* 
probatfon  of  the  feid  articles  and  of  tbe  fame  book,  and 
en  the  ufe  of  all  the  prayers  rices  and  ceremonies  forms 
end  oiders  in  tbe  fittd  book  prefcribed  and  contained  ac* 


•pribUJi  iWilbiw  Miwii^t  ^^^m4»u 
•>  mr  imfiyri  rfim  iil.iiif»miaMi< 


"Ttabookof* 

**  fcihcr  »i{b  ibc  pCi^ici  or  pbi'mt  «^  DMiAt  pwnji  m 

'  **  Utcy  uc  to  be  f«ng  (k  («•!  io  ch«ic»oi  sad  iW  (■« 

**  or  Biuiner  of  nukutg  onUioic'  *p4  ojwfi-tijiMUBf 

"  biOiL'pa  piklb  and  <tea(om:"  And  >U  fucit  gov^aoa 

I     .-  -   01  hcMb  of  ibe  fiid  ca>lc£C>  ami  kiib,  ^r  Wf  o«  (hen, 

'     '  ai  Qull  be  io  boljr  ofdcrrt  Itiil  once  at  leafl  in  e«nf 

.   qu»icr   of  tbc  jcar   (hm  bitini   •   liwStti   inpcliaKtt} 

ofienly  and  publickly  i»d  iba  ra'^airg  pia\C(  a»d  tmwitx 

in  and  by  the  faxl  boolt  appoiniei  to  be  ■(««,  ta  tbe  cbMCb 

(tupel  at  oibei  putlkb  place  ol  ibc  bsc  culk-^e  n  haU: 

upon  pain  to  lok  and  be  (arpendcii  of  aod  ln«)  ati  Utf 

bcncfiu  iDd  (Kofiii  bcloflgiag  lo  ibe  fjfiie  gcrvemaMiit  m 

fce»dlbip.   by  il--«  IpKC  iff  l!ix  mooiha*   bjr  (be  aiUiiv  or 

vilitois  of  the  fime  college  or  hall  j  and  U  aof  giovacor  or 

head  of  tnj  college  cr  ball,  (uffcmkd  <or  noc  ru>>h:fibug 

Unto  ihc  faid  articles  and  bcolc,   or  iot  nm  icaidiag  ihc 

-     Iborniog  P"y"  '■^■^  J^eivice  as  alorefnd,  fb.li  4>ot.  at  or  b*- 

,  fore  ibe  end  ol  fix  montba  oexi  after  fodt  iurpeafion  i^iib- 

fcribe  uoio  the  faid  arttclet  and   book,    and   declare   hia 

coDfcot  ^hereunto  m  afbrsftid,  ibco  fiwii.  gvm«mcaK  or 

bndfliiajhali  be'ipfiifiido  voiil.    /»if. 

AmiM^thtm      19    By  the  1  G.  ft.  s.  e.  13.    All  beads  and  MawliiB 

uifc^^*Btkc  *'  -^'''S^'*  ''^'"B  of  '*'c  fouodation,  or  hawig  aaj  ohi- 

*<  Mkiif.      biiiun  of  eighteen  yfAt«  of  ,age  1,  and  all  ptibiii  wach^g 

nM>,iioih«r  pupilii  and  all  perfitos  in  general  adBH|tad  la  aaijoAga 

CtoXl'^'"*  *"''  *"^*'  <^""^g".  eccletafljca!  or-flml;  Aall  (wMiB 

"**    fix   montha  after   their  odmiifiofi,  9/it.  a^-^.  j|^.^  3) 

take  and  fub^ibc  the  oaihi  of  ^  allcgian|cc.  liipfeiucfi.aitf 

abjuration,  in  one  of  the  couru  bl  Waftminlkca,  V  m 

tfac  general  ot  (|uartcr  felfiona  of  Uwycacf^o*  pajnaf 

being  difablcd  to  fuc  ax  ufc  aoy  a^iof,;  of.io^baciiacdMfik 

eaecuior,  or  adminiDrator -,  or  figpablf'  of  anj  Icgaq^u^fr 

jiecd  of  gift;  01  10  b^  ia  any  oSsej  or  ffo  «ota.a^!IMr' 

cIcAioo  for  munbcis,oC  pa^iamcati  ,aqd-iD  faifcii  jOS^^ 

to  bioi  who  {hall  fuc.     And  if  any  .Iwb  Itpad  or  mtwhea, 

being  uf  (ht  loundattor^ ,  01  having  aay  cxbibjikMS:  :«f 

eighteen  yeara,of  ag^  ihall  negled  or^^cfnte  y^  ^^  mA 

/ubrcribe  the  Dame,  or  10  produce  a  any Scte  theraf<- m^ 

der  (he  hand  of  ioa^^to^t  officer  of:tbp refpedivc-«oai% 

anil  caulc  thc;iunf  tobecBUvl  wttMn-^emoai^ia  tha 

regiict 
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iTgifter  of  filch  college  or  hall;  and  if  the  perfons  in 
whom  the  right  of  eleAion  (hall  be,  (hall  neglect  or  re- 
ftife  to  ele£b  another  for  the  fpace  of  twelve  months,  the 
king  (hall  nominate  fo  fuch  pUce  vacant ;  and  if  the  per- 
fCMi  lawfully  authoriYcd  to  admit,  (ball  negle£t  or  refufe 
ID  admit  fuch  perfbn  fo  nominated  by  the  king  f<  r  the 
fpace  of  ten  days,  the  local  vifitor  (hall  admit  him  wichia 
ene  month ;  and  if  he  (hall  refufe,  the  king's  bench  may 
compel  him  by  mandamus. 

■  And  if  it  is  a  civil  office  (not  icclefia/Hcal)^  they  (hall 
nereover,  by  the  25  C.  1.  c,  2.  on  the  like  pain  as  afore- 
feid,  withitfi  three  months  afrer  their  aduiiffion,  receive 
the  facrament  in  fome  pubtick  church  on  the  Lord's  day* 
immediately  after  divine  fervice  and  fermon  ;  and,  in  the 
court  where  they  take  the  oaths,  (hall  firft  deliver  a  cer- 
ti(icate  of  fuch  their  receiving,  under  the  hands  of  the 
mtniller  and  churchwarden;  and  (hall  then  make  proof 
ef  ihe^  truth  thereof  by  two  witnefles:  and  (ball  alfo» 
when  they  tske  the  faid  oaths,  make  and  fubfcribe  the 
dedaratton  againft  tratifubftantiation. 

But  there  is  an  indemnifying  claufe  in  fome  aft  of  par« 
Kiment  every  two  or  three  years;  provided  they  comply 
within  a  time  therein  limited. 

20.  By  the  fame  ftatuce  13  &  14  C.  2.  c.  4.    No  form  Commofi  pnytr 
•r  order  of  common  prayers,  adminiftration  of  facraments,  "V  ***  "^'^  • 
riles  or  ceremonies,  (hall  be  openly  ufed  in  any  church  *"''* 
chapel  or  other  publick  place  of  or  in  any  college  or  hall 
in  either  of  the  univerficies,  the  colleges  of  Weftminfter, 
Winchefter,  or  Eaton,  or  any  of  them,  other  than  what 
is  prefcrtbed  or  appointed  to  be  ufed  in  and  by  the  book 
of  common  prayer:— —-Provided  that  it  (hall  be  lawful 
ta  mfc  the  morning  and  evening  prayer,    and   all  other 
prayers  and  fepvtoe  .prefcrtbed  in  and  by  the  faid  book,  lit 
the  chapels  or  'otbet'  pueblick  places  of  the  refpedive  coU 
leges  and  halls  in  both  the  univerfities,  in  the  colleger  of 
Weftminf^er  Wincheder  and  Eaton,  and  in  the  convoca« 
tions  of  the  clergy  of  either  province,  in  latin.  /•  17,  18; 
(k«s  not  faid,  <>f  what  trandiition.) 

■  3tr«  And  by*  the  fame  ftatute,  at  all  times  when  any  Commoa prayer 
(ennon  or  Ie6tere 'is  to 'be  preached,  the  common  prayers  ^^  ^•""•* 
l^hit iervice >in  ani^ by  the  bookof  common  prayer  appointM  ^      ^"^ 
to  be  read  for  that  time  of  the  day,  (hall  be  openly  pubu 
lickly  and   folemnly  read  by  fome  pricfl  or  deacon,  in 
the  ichu^lichaKpel  or  place  ^f  publick  wor(hip  where  the 
faid-ffrmon  or  ledare  is  lode  preached,  before  fuch  ferl 
okwof  tcAare  be*'pieadied|:'aad  chat  4>e.lediir9r  there 
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to  preach  ihtll  be  prefcnt  at  the  leadiag  iheMof: 

Provided,  that  this  (hall   not  estend  to  the  uoivcffitjr 

churches  in  the  univerfities  of  this  realai9  or  either  of 

thean,  when  or  at  fuch  times  as  any  feruMMi  or  ledvae  ia 

preached  or  read  in  the  faid  churches  or  any  of  tbeoH  far 

or  as  the  publick  univerfity  fermon  or  lemire ;  but  thaC 

the  fame  feroions  and  iedures  may  be  preached  or  icad» 

in  fuch  fort  and  manner  as  the  fame  have  been  hdctolore 

preached  or  read.    /.  22,  23. 

DifioefcrvictiD     22.  By  Cttu.  i6.    In  general ;  in  the  whole  divine  fer« 

i^'^^'*  vice,  and  admioiftratioo  of  the  holy  commuoioat  ia  all 

colleges  and  halls  in  both  the  univerfities,  the  older  fofsa 

and  ceremonies  ihall  be  duly  obferved,  as  they  arc  fet  down 

anid  prelcribed  in  the  book  of  common  prajery 

any  omiffion  or  alteration. 

tIm  holy  com.       23*  By  CoHm  23.    In  all  colleges  and  halls  wiibia 

BODioa.  iii^  univerlicies,  the  mafters  and  fellows,  fiich  rfprriali/ 

as  have  any  pupilr,  fliall  be  carefdl  that  all  their  fM 

pupils,  and  the  reft  that  remain  amongjft  tbcflSf  be  svdl 

brought  up,  and  throughly  inftroded  in  pointa  of  idigpesi  | 

and  that  they  do  diligently  frequent  publick  lernoe  and 

fermoos ;  and  receive  the  holy  commnnioe,  which  we 

ordain  to  be  adminiftred  in  all  fuch  collegca  and  halla  the 

firft  or  fecond  funday  of  every  month }  requiriog  all  the 

faid  mafters  fellows  and  fcbolars,  and  all  the  reft  of  tiw 

fiudents,  officers,  and  all  other  the  fervaota  there,  lb  It 

be  ordered,  that  every  one  of  them  ihall  mmeiiinicair 

four  times  in  the  year  at  the  leaft,  knediog  revacatly 

and  decently  upon  their  knees,  according  to  the  order  eif 

the  communion  book  prcfcribed  in  that  behalf. 

But  bv  the  rubrick  in  the  book  of  coonnoo  prayer*  in 

cathedral  and  collegiate  churches,  where  there  tie 

ptiefis  and  deacons,  they  (ball  all  receive  the 

with  the  prieft  every  funday  at  the  leaft,  except  they 

n  reafonable  caufe  10  the  contrary. 

SarpTicwaiia         24.  By  Can.  17.     All  mafters  and  feUowa  ef 

^t  on  fekao  Q,  balls,  and  all  the  fcholars  and  ftudents  in  either  «^  ftr 

^*  univerfities,  fliall  in  their  churches  and  cbapela«  9fm4 

fundays  holidays  and  their  eves,  at  the  time  of 

vice,  wear  furplices,  according  to  the  order  of  "Ae 

of  England ;  and  fuch  as  are  graduateSf  ttM 

wear  with  their  furplices  fuch  hoods  as  do  ~ 

tain  unto  their  degrees.  ?  iV  ^^^', 

OatbttoU  25.  By  the  I  Eliz.  r.  I.  /  25.  and  the  »i:'4BA7i|ft 

l!affi^J'to'!kl    ^^^7  ^^^^^  ^^^^  ^  ^^  ^  preferred  to  ■■* >4l4Pfgf 
^r^/       *    learning  in  either  of  the  univccfiticst  ihall  nhilM^liiili 
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of  tUegtaaoe  and  fiipremacf,  before  ^e  chaBccUdr,  via^ 
chanceUor,  or  their  iuffictent  deputy. 

26.  By  ibe  Ceveral  ftamp  ads ;  for  every  fkin  or  apiece  Sump  ddCet. 
of  vellim  or  {tarcfament,  or  (beet  or  piere  of  paper,  00 
which  any  mauiculatipn  in  the  uoiverfities  (ball  be  wrkteR  • 
or  ingrofledy'iball  be  paid  a  double  isd  ftamp  duty. 

Am  for  the  regifler,  eotry,  ceflimonial  or  ceitificate  of 
a  degree  in  the  univerfitiet  (except  the  regiAer  or  entry  of 
a  bachelor  of  arts)  fhalJ  be  paid  a  duty  of  40s. 

17.  By  the  8  An.  c.  19.  Ntnci  obpica  (on  the  beft  Books, 
fiaper)  of'every  book  which  fliall  be  printed  and  publiibedy 
or  reprinted  and  pitbliAed  with  addiiioas,  (hall  by  the 
printer  be  deiivend  to  the  warehoufe- keeper  of  the  o6fii« 
pany  of  ftattooers^  at  the  hail  of  the  faid  company,  heforc 
puUication,  for  the  oTe  of  the  poyal  library,  the  libraries 
of  the  univerfities  of  Oxford  and  Cambridge,  of  thefoar 
oniveriities  in  Scotland,  of  Sion  collcige  in  London,  and 
of  the  ftouUy  of  advocates  in  Edinburgh ;  who  fiiatt  with* 
in  ten  davs  after  demand  by  the  keepers  of  the  (aid  ro- 
fpeAive  libraries,  or  any  by  them  authorised,  deliver  the 
iame  for  the  ofe  of  the  (aid  libraries :  and  if  any  proprietor^ 
bookfeUer,  or  primer,  or  the  faid  warchouCs*  keeper,  fraQ 
AOC  ob(erve  the  diredions  of  this  aA,  he  fliall  for(eit  to 
ibe  faid  refpefiive  (bcieties  the  value  of  fuch  printed  copy» 
and  al(b  5!.  with  full  oofts. 

And  \vy  the  fiatutes  which  impofe  a  dnty  upon  paper  1 
books  printed  in  the  univerftties  in  the  latin,  greek,  ori* 
cotal,  or  northern  languages,  ihall  have  a  drawback  of  the 

fittd^oty. 

s8«  By  the  13  &r  14  C.  2.  c.  39.  (which  after  feverd  Priatiaf. 
continvances  expired  in  the  year  1691)  it  was  enaded, 
ibat  no  private  perfon  whatfoever  (book)  print  or  caufe  to 
be  prinlpd  any  book  or  pamphlet,  onle(a  the  fame  IhouM 
be  firft  entred  in  the  book  of  the  n^eifter  of  the  company 
of  ftatiooers  in  London  1  except  aAs  of  parliament,  pro- 
elaoMdoBs,  and  (iich  other  books  and  papen  as  (hould  be 
appointed  to  be  printed  hj  virtue  of  the  king^s  iign'ma« 
fiMlf  or  under  the  hand  of  one  of  the  (ecfocaries  of  ftate; 
and  nolels  ibt  ^e  fliould  be  firft  licenfiadby  the  (cverd 
pwfMM  therein  direftod ;  that  is  10  fay,  all  books  con« 
caming  the  common  law  were  to  be  printed  byithe  allow* 
mmi  Che  lorl  chancellor,  the  lords  chief  joftices  and 
kind  chief  baroQ,  or  one  of  them;  of^ftr^  conc^oioi; 
im  ftait  of  Ihia  loahn,  or  other  bookis  concerning  anf 
aflwta  of  ftma^  bjr  one  of  the  (eeretaries  of  (lafe ;  of  he* 
ffiMf|l^  ^illio  apf^maMotof  the  earl  marftials  or  if  there 
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fluwU  be  DO  carl  ■wrflial,  cfaco  bj  nro  of  Ac  ki^  of 
arms;  all  ochcr  books,  vbcchcr  of  dbrimkf^  fkj^gk^ 
fbSoCaphj^  or  ocbcr  (beoce  or  art  vbadbcvcr,  by  tbe 
arcbbiihop  of  Caoierbury,  or  biftop  of  I/iffna^  or  by 
tbcir  appointmcm  rcfpc^vclj ;  or,  in  the  wiiPufiuLa, 
bjr  the  chaacdior  or  vkccbaoccllor  tbcre,  piotideii  chat 
the  did  chinccllors  or  vicecfaaace Jon  fliovki  ooc  wfrfiffc 
either  with  books  of  cooiokxi  law,  or  Batters  of  Sate 
or  gorernoiens,  oor  anj  book  the  right  of  printiBg  wbuiof 
folelf  and  properif  bekMiged  ro  aaj  particoUr  pcrfbo. 
And  the  printers  were  to  fet  their  names,  and  dcdaic  tbe 
name  of  tbe  author  if  required.— But  there  ma  a  provilb 
neverthelcrs,  that  ncKhing  thereto  flmold  extend  m  in- 
fringe any  the  juft  righu  and  privileges  of  either  of  the 
faid  univerfitiesy  touching  the  licenfing  or  printing  of 
books  therein ;  nor  Ihoutd  extend,  to  prejudice  the  juft 
rights  and  privileges,  granted  bj  the  king  or  aojr  of  his 
royal  predeceflbrs^  to  any  perfoo  or  perfbos,  onder  the 
great  Teal  or  otherwife,  but  that  they  might  e»ercife  iich 
rights  and  privileges  according  to  their  refpedive  grants. 

What  ihoTe  privileges  are,  came  to  be  coniidered  in  the 
cafe  of  Tbiffuu  B^Jkiii  and  R§htrt  Bmfigtt^  adminiftraioB 
(with  the  will  annexed)  of  J§lm  Bcfictti^  plaiobSss  ^oi 
the  chancellor,  maficrt,  and  fcholars  of  ttMc  nsriterfiiy  of 
Cambrid^ey  J^fepb  Bentbam^  and  Cbarks  BatbtaiK  defend* 
ants ;  AJ.  32  G,  2.  which  was  as  follows ;  The  plaio* 
tiffs  brought  a  bill  in  the  court  of  chancery,  for  an  in* 
junction  to  re(train  the  defendants  from  printing  or  felling 
a  book  intitied  '*  An  exact  chr-Jgrmnt  of  all  the  ads  of 
*^  parlumenc  relating  to  the  excife  on  beer  (and  other 
**  excifeable  liquors^/*  And  on  the  hearing  of  this 
caufe,  Jan.  24,  '743*  ^^^  ^^^^  chanrcllor  ordered  that  a 
cafe  (hould  be  Oated,  for  the  cpini;.o  cf  th:  judges  of  the 
court  of  king*s  bench,  upon  the  itveral  a£h  ct  parliaments 
letters  patent,  and  grants  of  the  crown  inUfled  on  by  either 
iide,  and  any  other  letters  patent  appearing  upon  re* 
cord  relating  to  the  matters  in  quellion  between  the  par- 
ties.-  -The  feveral  letters  patent  infifted  on  by  tbe 

plaintiffs  in  I'upport  of  their  claim  as  the  king's  printers, 
to  the  fole  and  excluiive  right  of  printing  and  publiQung 
all  adts  of  parliament  or  abridgments  of  a^s  of  par]iamcnt« 
bear  date  Ap.  2  2>  in  the  iirft  of  £d.  the  fixth ;  Dec.  a9« 
in  the  fird  of  q^en  Mary;  Mar.  24,  in  the.  firft  of 
Elizibeih;  Sep.  27,  in  the  nineteenth  of  EHxabcth;  Aug. 
8,  in  the  311I  of  Elizabeth  ;  May  10,  iii'the  firft  of  Jsmes 
the  firfi  •,  Feb.  1 1,  in  tbe  J4ih  of  James  the  firft  ^  July  ao« 

^  in 
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in  the  3d  of  Charles  the  firfi;  Sep.  26,  in  the  iith  of 
Charles  the  firft;  Dec'  24,  in  the  2jxh  of  Charles  the 
fecond;  and  0&.  13^  in  the  12  An.  They  exprefsly 
grant  the  fole  power  of  printing  all  and  all  forts  of 
abridgments  of  all  and  fmgular  ftatutes  and  z&s  of  par- 
Iiamenty  and  prohibit  all  other  perfons  to  print  any 
volume  book  or  work  of  which  the  printing  was  thereby 
granted.  The  efiate  and  intereft  granted  by  the  (aid 
letters  patent  became  vefied  in  John  Baikett,  father 
of  the  now  plaintiffs ;  and  is  now  vefled  in  the  plaid* 
tiffs,  as  adminiftrators  to  their  faid  father  with  his  will 
annexed:  and  the  plaintiffs  have  been  fworn  and  ad- 
mitted into  the  faid  office  of  his  majefly's  printer.  The 
cafe  further  flated,  that  the  plaintiffs  and  other  printers 
Co  his  majeOy  and  his  royal  predcceffors  have,  by  virtue 
of  the  faid  feveral  letters  patent  to  them  refpedively 
granted,  from  time  to  time  printed  all  ads  of  parliament 
and  abridgments  of  a«3s  of  parliaments  bibles,  new  tefia- 
ments,  and  other  books  mentioned  in  the  faid  letter^ 
patent.  And  the  plaintiffs  claim  the  fole  right  of  printing 
all  a£ls  of  parliament,  exclufive  of  all  other  perfons,  dur- 
ing the  term  grantM  by  the  faid  letters  patent  of  the  12th 
of  queen  Anne^ 

1  he  defendants  founded  their  claim  upon  the  feveral  let« 
ters  patent  and  a£t  of  parliament  following:  King  Hen.  8. 
by  bis  letters  patent,  July  the  20th,  in  the  26th  year  of  his 
reign,  for  him  and  his  heirs,  granted  licence  to  the  chan- 
cellor matters  and  fcholars  of  the  univerfity  of  Cambridge^ 
that  they  and  their  fucceifors  for  ever,  by  their  writing  un- 
der the  feal  of  the  faid  chancellor,  from  time  to  time  might 
aiSgn  and  chufe  and  for  ever  have  among  themfelves  and 
within  the  univerfuy  aforefaid  always  remaining  and  inha« 
biting,  three  flationers  Itnd  printers  or  venders  of  books,  as 
well  aliens  and  born  without,  as  natives  and  born  withia 
his  faid  majefty's  obedience,  having  and  holding  as  well  ^ 
bired  houfes  as  houfes  of  their  own:   which  faid  ftationers 
or  printers  in  form  aforefaid  affigned,  and  any  of  them, 
might  lawfully  there  print  all  manner  of  books  approved 
or  which  thereafter  (hould  be  approved  by  the  faid  chan- 
cellor or  his  vicechancellor  and  ihree^do^ors  there;  and 
as  well  thofe  books,  as  other  books  printed  wherefoever* 
as  well  within  his  faid  majeft>'s  realm  as  without,  fo  as 
aforefaid  approved  or  to  be  approved,  might  put  to  fale, 
as  well  within,  the  faid  aniverfity,  as  eLfewhere  within 
this  kingdoin^'.iwhcrefoever  thev  (hall  pleafe.    The  ftatute 
Qf  th^  13th  ^iiz«  confirms  all  letters  patent  graatcd  to  the 
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fald  univerfity.  By  letters  patent  dated  6th  Feb.  3  Chi.  U 
reciting  the  faid  letters  patent  of  76th  Hen.  8.  and  tb^ 
faid  a£l  of  parliatnent  of  the  i3tb  Eliz.  and  alfo  reciting) 
that  fmce  the  fsid  a6l  of  parliament,  divers  letters  patent 
had  been  made  by  queen  Elizabeth,  king  James  the  firft, 
and  his  then  majefty,  granting  authority  to  print  divers 
and  fundry  books,  and  prohibiting  generally  all  other 
perfons  to  print  the  fame;  and  alfo  reciting  a  decree  in 
the  court  of  Aar-chamber  of  the  23d  June  28  Kliz.  and  a 
proclamation  of  the  25  Sep.  21  Ja.  i.  inforcing  the 
fame ;  the  king  confirms  the  right  granted  by  the  faid 
letters  patent  of  ojb  Hen.  8.  to  the  univerfity  of  Cani« 
bridge,  notwithftanding  any  grant  or  prohibition  contained 
in  the  fubfequent  letters  patent  or  any  of  them. 

The  queftions  upon  this  cafe  are, 

1.  Whether  the  plaintiffs  are  intitled  to  the  fole  right 
of  printing  a6)s  of  parliament  and  abridgments  of  afis  of 
parliament,  exclufive  of  all  other  perfonsi  during  tht 
term  granted  by  the  faid  letters  patent  dated  OSU  13.  ia 
the  12th  year  of  the  reign  of  queen  Anne. 

2.  Whether  the  defendants,  the  chancellor  naflers  and 
fcholars  of  the  univerfity  of  Cambridge,  by  virtue  of  the 
grants  and  a£ls  of  parliament  infified  on  by  the  faid  defend- 
ants,  or  any  of  them,  have  the  right  or  privilege  of  print* 
ing  ads  of  parliament  or  abridgments  of  a£b  of  parliament. 

This  cafe  was  firft  argued  in  Michaelmas  term  1745^ 
by  Mr.  Comyns  for  the  plaintifFs,  and  Mr.  Noel  for  the 
defendants.  It  was  argued  a  fecond  time  in  Michadmas 
^erm  1*747,  by  Mr.  Gundry  for  the  plaintiflfs,  and  Sir 
Richard  Lloyd  for  the  defendants.  It  was  argued  a  thifd 
time  in  Hilary  term  1 749,  by  Mr.  Hume  for  the  plainciffi^ 
and  Mr.  Henley  for  the  defendants.  It  then  ftood  ferthc 
certificate  of  the  judges ;  which  having  been  put  off  far  fe» 
vera]  years  during  the  life  of  lord  chief  juftice  Lee^  tbepif? 
ties  did  not  apply  to  have  it  argued  again  whilft  the  Ml 
chief  juflice  Ryder  lived  :  but  in  Trinity  term  lysSftiicy 
applied  to  have  it  fct  down  for  further  arguomit  ill  tM 
next  Michaelmas  term. 

Before  it  came  on,  the  ccurt  ordered  copiet  df^aB'M 
abovementioned  letters  patent,  a£ls  of  parliaawDt  MltM^* 
flruments  to  be  left  with  them.  They  alfo  oidibieJt d^li 
of  the  rhaner  to  the  ftationers  of  London  of  tltfi  t 
May,  3&  4  Ph.  &  Mar.  the'grant  to  ibe  mth^  * 
Oxford  to  print  law  hnok^s  dated  the  12th  of  Al^ 

and  the  pioc\aai9LUoi\  of  ibe  25th  of  Sep.  at  Ja.^ 
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iht  dhorderly  printing  of  books  ;  and  the  feveral  decrees  of 
the  court  of  Aar-chamber  relative  thereto. 

On  Nov.  17/  17^8,  it  was  argued  by  Mr.  Corny ns  for 
^he  plaintiAsi  and  Mr.  Solicitor  General  Yorke  for  the 
tlefendants. 

And  foon  after  this  laft  argument,  the  following  certifi- 
'cate  was  made : 

Having  heard  counfel  on  both  (ides,  and  confidered  of 
this  cafe,  we  are  of  opinion,  that  during  the  term  granted 
by  the  letters  patent  dated  the  13th  of  Odober  in  the  jath 
year  of  the  reign  of  queen  Anne,  the  plaintiffs  are  intitled 
CO  the  right  of  printing  aAs  of  parliament  and  abridgments 
of  kSts  of  parliament,  exclufive  of  all  other  perfons  not  au- 
tboriied  to  print  the  fame  by  prior  grants  from  the  crown. 

But  we  think,  that  by  virtue  of  the  letters  patent  bear- 
ing dace  the  2(!)th  day  of  July  in  the  26th  year  of  the 
reign  of  king  Henry  the  8th,  and  the  letters  patent  bear- 
ing date  the  6th  of  February  in  the  3d  year  of  the  reiga 
of  king  Charles  the  firft,  the  chancellor  mafters  and  fcho- 
lars  of  the  univerfity  of  Cambridge  are  intruded  with  a 
concurrent  authority  to  print  z&s  of  parliament  and  abridg- 
.inents  of  m&s  of  parliament,  within  the  faid  univerfity^ 
upon  the  terms  in  the  faid  letters  patent. 

MANSFIELD; 

M^.-      ...Q  T.  DENISON. 

Not.  a4»«?S»^  .         M.FOSTER. 

E.  WILMOT. 

N.  B.  In  a  letter  from  Mr.  Jufticc  Fc/lir  to  Sir  fTtU 
Ham  Blaciftone^  who  was  then  at  Oxford,  in  which  letter 
was  iDclofed  the  faid  certificate,  he  fays,  *^  I  thought  it 
^  would  be  agreeable  to  you  to  know  the  iflue  of  the  caufe. 
<<  The  word  intrufiei  was  inferted  by  way  of  intimation 
*^  to  the  tsniverfity,  that  we  confider  the  power  given  by 
**  the  letters  patent,  as  a  truft  rcpofed  in  that  learned 
*^  body,  for  public  benefit,  for  the  {advancement  of  litera- 
**  tare,  and  not  to  be  transferred  upon  lucrative  views  to 
<«  other  hands."     Black.  Rep.  122. 

..  Lord  Coke,  out  of  a  filial  legard  to  bis  alma  mater^ 
obferves  (4  Inft^  228. )»  that  the  univerfity  of  Cambridge 
hath  power  to  print  within  the  fame  9mnis  it  omnimodos 
iihns  ;  which,  he  fays,  the  univerfity  of  Oxford  hath  not. 
Nevertbclefs,  <^ertain  it  is,  that  he  lived  many  years  after 
the  date  of  the  lad  of  thofe  charters,  which  grants  to  the 
vniverfity  of  Oxford  a  like  power  as  is  granted  by  the  above 
^mentioned  charters  to  the  univerfity  of  Cambridge, 

K  ic  a  By 


joo  ^ollegtefii. 


Bj  letters  patent  8Ch).  i.  Nov.  12.  (he  Icing' gnnti 
to  the  univerfity  of  Oxford  licence  to  appoint  three 
printers*  either  alicni  or  nacivct,  refidiDg  within  the  uni- 
verfity,  every  of  whom  fhall  have  power  to  print  all  maniKt 
of  books  (amnimodoi  libroi]  ncl  publitUy  pribHittd,  and 
copies  of  books,  to  be  approved  by  the  chancellor  or  bit 
vicechancellor  and  three  dolors  (one  of  whom  -n  lead  10 
be  profelTur  of  divinity)  appointed  by  the  chancellor  niaC> 
ters  and  fcholars  for  the  examination  of  books  j  and  at 
well  the  fame  books,  as  others  wherefoever  prim^  within 
the  king's  dominions  cr  without  and  approved  as  afbre- 
faid,  as  well  within  the  faid  univerfiiy  at  elfewberei 
to  expofc  10  fale  and  fell:  and  that  atiirn  bom  printen, 
employed  within  the  faid  univeifityi  (hall  in  all  refpedi  be 
confidered  as  natural  born  fubjefts,  except  as  to  cuftomi 
and  fubfidies. 

8  Charles  I.  Mar.  13.  The  king  recites  and  confirms 
the  former  grant ;  and  further  gives  leave  to  every  of  the 
untverfity  printers  to  employ  two  prcfles  (notwiriidaid* 
mg  a  decree  in  the  flar-chamber  28  Eliz.  to  the  coatran), 
atid  to  tike  two  apprentices:  And  moreover  grants^  nk 
if  any  of  the  faid  printers  (ball,  under  the  condition 
aforefaid,  print  any  bcjok  in  any  language  from  ariy  iu> 
niifctijit  in  any  libMcy  within  the  univerlity  of  Oxford 
(the  fame  never  liavin^  been  primed  before]  |  do  perfin, 
wichnuc  leave  df  the  univerlity,  Ihall  prefume  to  reprint 
the  fame  for  the  fpace  of  21  years:  and  the  fame  priri- 
Icge  is  granted  fur  ten  years,  as  to  any  books  feprtnted 
by  the  univerfiiy  printers,  which  (ball  be  compo&d  ^ 
novo,  and  publifhed,  by  any  matter  or  fcholar:  undft 
pain  of  forfeiture  of  the  furrcptitious  books  in  both  caCih 

II  Charles  i.  Mar.  3.     Reciting  that  almoft  fna  the 
fiitt  introduflion  of  printing  into  England  there  bsd  baca 
printers  in  the  univer&iy  of  Oxford,  who  by  TictOB  of 
the  privilege  of  the  fame  unlvcrficy  (before  any  dMnar* 
inhibition,  rellri^ion,  or  limitaiion  of  prioti&g  wu  Bade) 
had  free  power  of  priming  books  and  felling  thrmttniiiMh 
out  the  whole  realm,  as  appears  from  many  printed'boafci 
and  monnmenls  tben  extant ;    which "Tirivilegcs  were  con- 
Ermed   by  the   fl^iute  of   13  Eliz.     Since   which   time 
(although   in   the  decree   vi  the    (lir-chamhcr  23  Jan. 
38  Eliz.  which  allows  one  prefs  to  the  univerfity,    no  re*  | 
firidtion  or  limitaiio;]  of  books  to  be  there  printed  occatSi  i 
except   a    general    provifion  for  obferving  certain   letter*  I 
'  patent  and  commiliions  under  the  great  leal,  aiid  ccrtxis  I 
«d\nanc»  im.  \\k  bcttei  govetmneot  qf  tkc  c 
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ftationers  in  London)  fome  queftions  biviog  arifcn  be- 
tween the  company  of  Aacioners  and  others  concerning 
the  exercife  of  the  art  of  f>rinting»  certain  books  pub^ 
tiikfy  Mppr^ved  and  received  had  been,  by  letters  patent  of 
queen  Elizabeth,  king  James,  and  the  then  king,  pecu- 
liaily  referved  to  be  printed  by  the  company  of  ftationers 
and  other  peifons,  particularly  Robert  and  Cbriftopher 
Barker,  Joiin  Bill,  and  Bonbam  Nortpn;  and  reciting 
alfo  the  letters  patent  of  12  Nov.  and  13  Mar.  8  Chi. 
to  the  univerfity  of  Oxford,  and  that  now  the  London 
ftationen  pretend  that  all  the  books  fo  peculiarly  referved 
for  their  printing  are  books  publickly  prMhiteeL  and  (as 
foch)  not  within  the  univerfity  privilege,  whereby  the 
univerfity  printers  are  deterred  from  the  free  exercife  6f, 
their  powers;  therefore  the  king  ratifies  and  confiruia 
for  ever  the  aforefaid  letters  patent,  and  gives  power  to 
the  univerfity  to  make  laws  and  ordinances  for  the  bettft 
govi^rnment  of  printing  within  the  fame:  and  further 
tlorh  interpret  expound  and  declare,  that  tbofe  books  of 
what  kind  foever,  peculiarly  referved  to  be  printed  by 
the  company  of  ftationers  or  other  perfons  whatfoever, 
'  are  not,  nor  ought  to  be  deemed,  books  publickly  probi- 
Vteif  forafrouch  as  they  are  rather  fuch  as  are  commonly 
approved  for  the  pubJick  ufe  of  all  the  king's  fubje6Vs; 
and  which,  if  they  were  publickly  prohibited,  neither 
the  company  of  ftationers  nor  any  other  perfons  could 
hwftilly  print  and  expofe  to  fale :  and  therefore  that  it 
fliall  be  lawful  to  the  printers  ftationers  or  bookfellers 
of  the  univerfity  of  Oxford,  affigned  as  is  aforefaid  in 
the  aforefaid  letters  patent,  from  time  to  time  for  ever, 
to  print  within  the  faid  univerfity  and  the  precin<ds  theft- 
of,  according  to  the  form  in  the  faid  letters  patent  prti- 
faibed,  the  fame  books,  and  every  book  of  what  kind 
foever,  contained  in  the  charters  of  the  ftationers  of  the 
city  of  London  and  their  fucceflbrs,  or  of  other  printers 
whatfoever,  and  fo  peculiarly  referved  to  the  printing  of 
then  and  their  fucceflbrs  or  affigns,  and  alfo  all  other 
books  whatfoever  not  publickly  prohibited  as  aforefaid; 
aa''  well  in  the  Engliih,  as  in  any  foreign  language,  or 
mixt  tBtrewith;  and  the  fame,  fewed  or  bound,  in  large 
vpludses  ot  in  fmall,  as  well  within  the  faid  univerfity 
and  the  precinds  thereof,  as  elfewheie  within  the  king*a 
dominions,  publickly  to  expofe  to  fale.  And  thefe  letters 
Daceot  are  ordered  to  be  conftrued  in  the  mofl  beneficial 
Buumer  for  the  univerfity;  notwitbftandiog  any  mifre* 
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citalsy  or  non-recitals,  or  any  other  defeda  or  impcrfcc" 
lions  whs^tibevtr  (tf)« 
rafl&U^flSt.  ^9-  By  'he  3  7<i.  r.  5.  Every  pcrfon  that  Iball  he  a 
popiih  recufant  conv^id,  during  the  time  that  be  fliall  re- 
main a  recufant,  (hall  be  utterly  difabled  ta  preCeot  to 
any  benefice,  prebend,  or  any  other  ecclefiafiical  Imiig) 
or  to  collate  or  nominate  to  any  free  fcbool,  hofpital,  or 
donative>  or  to  grant  any  avoidance  of  any  benefice^  pre- 
bend, or  other  ecclefianical  living:  and  the  chaiicellor 
and  fcholars  of  the  univerfity  of  Oxford,  fo  ofitea  aa  any 
of  them  fliall  be  void,  fliall  have  the  prefentatioo,  nomi- 
nation,  collation,  and  donation  thereof  lying  within  the 
counties  of  Oxford,  Kent,  Middiefex»  Suflex,  Suney, 
Hampfliire,  Berkfliire,  Buckinghamfliire«  Glouceflerfliire^ 
Worceflerflsire,   StaflFbrdfliire,  Warwickflurc,  Wiltihirc, 


(«)  The  15  Gi9.  3.  r.  53.  enables  the  two  anivcrfities  ia 
England,  the  four  in  Scotland,  and  the  colleges  of  Etoa. 
IVeilniniler,  and  Wiochcfler,  to  have  for  ever  the  ible  right 
of  printing  fuch  books  as  have  been  or  (hall  be  bequeathed 
to  them,  nnlefs  the  fame  have  been  or  ihall  be  beqaeathed  for 
a  limited  time.  They  may  alio  fell  the  copy- right  ia  like 
manner  as  any  author  cnder  the  provifion  of  the  8  Ann. 

The  21  Gio.  3.  c,  z6.  §10.  recitiog,  that  whereas  the 
po\»'ffr  of  grantiug  a  liberty  to  print  almanacks,  and  other 
borh«.  was  heretofore  fuppofcd  to  be  an  inherent  right  in  the 
crown  ;  &nd  whereas  the  crown  hath,  by  diffie^ent  charters 
lender  the  great  feal,  granted  to  the  uDivcrfities  of  Oxford  and 
Cambridge,  among  other  things,  the  privilege  of  printing 
almanacks ;  and  whereas  the  univcriities  did  demife  to  the 
company  of  Aaiioners  of  the  city  of  London  their  privileges 
of  printing  ar.d  vending  almanacks  and  calendars,  and  have 
received  an  annua]  fum  of  loco  pounds  and  upwards  as  a 
ccnfideration  for  fuch  privilege;  and  whereas  the  money  fo 
received  by  them  has  been  laid  cut  and  expended  in  pro- 
moting di^crrent  tranches  of  literature  and  fcience,  to  the 
great  increafe  of  religion  and  learning,  and  the  general 
benefit  and  advantage  of  thefe  realms;  and  whereas  the  pri- 
vilege or  right  of  printing  almanacks  has.  been,  by  a  late  de- 
cihon  at  law,  found  to  have  been  a  common  right,  over  which 
the  crcwR  had  no  controul,  and  confequently  the  oniverfiiies 
no  power  to  demife  the  fame  to  any  particular  perfon,  or  body 
of  men,  whereby  the  payments  fo  made  to  them  by  the  com- 
pany of  ilationers  have  ceafed  and  difcontinued;  enafls,  that 
out  of  the  duties  granted  by  that  aft  there  fl^iall  be  paid  500I. 
a-ycar  to  each  of  the  two  univcr/ities  (half  yearly)  at  Mid- 
fumir.cr  aiid  Chriilmas, 
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SomerfetCbire,  Devonfhire,  Cornwa],  Dorretfliirc^  Here« 
fordihire,  Northamptonihire,  Peoibrokefbire,  Ciermar- 
thenfbtre,  Breckneckfliire,  Monmoutbfliire,  Cardigan- 
(hire,  Montgomeryfliire,  the  city  of  London,  and  in  every 
city  and  town  being  a  county  of  itfelf,  lying  within  the 
poinds  of  any  of  the  counties  afortfaid:  and  the  chan- 
cellor and  fcholars  of  the  univerfity  of  Cambridge  fhall 
have  the  prefcntation,  nomination,  coflation,  and  dona* 
lion  thereof  lying  within  the  counties  of  Eflex,  H^rt- 
fbrd(htre,  Bedfordfhire,  CambridgeQiire,  Huntihgdoi^- 
fliire,  Suffolk,  Norfolk,  Lincolnfliire,  Rutlandfliire,  Lei« 
cefterOiire,  Derbyfliire,  NottinghamOiire,  SbropAire^ 
Chefiiire,  Lancafhire,  Yorkfhire,  the  county  of  Durham, 
Northumberland,  Cumberland,  Weftmoreland,  Radnor- 
ihire,  Denbifhire,  Flintlhire,  Carnaryon(bire,  Anglefey-^ 
(hire,  Merioneth(hire,  Glamorganfhire,  and  in  evety 
city  and  town  being  a  county  of  itfelf,  lying  within  the 
precinds  of  any  of  the  counties  aforefaid. 

There  are  many  other  particulars  concerning  fuch 
prefentations,  nominations,  collations,  and  donations : 
which  falling  in  more  properly  under  the  title  ^Optrp« 
are  there  at  large  inferted. 

30«  By  Can.  36.    The  univerfities  have  a  concurret^t  Lic^mc  t« 
power  with   the  archbifhops  and  bifliops,    in  granting  ^*^* 
licences  to  preach. 

31.  By  Can.  22'    ^^  prrfon  (hall  be  admitted  into  Title  for, orden 
facred  orders,  except  he  (ball  exhibit  to  the  bilhop  a  pre- 
fentation  or  certificate,  that  he  is  provided  of  fome  church 

wherein  to  officiate;  or  that  he  is  a  fellow,  or  in  right  . 
as  a  fellow,  or  to  be  a  condud  or  chaplain  in  fome  col- 
lege in  Cambridge  or  Oxford,  or  except  he  be  a  ma(ter 
of  arts  of  five  years  (landing  A^t  livetb  of  his  own  charge 
in  either  of  the  univerfities,  or  except  he  be  to  be  admitted 
by  the  bifhop  himfelf  to  fome  benefice  or  curate(hip  theii 
void. 

32.  By  the  ftatute  of  non-refidence,  21  H.  8.  c.  13.  it  How^beioi 
is  provided,  that  the  fame  (hall  not  extend  to  any  fcholar  *— ^'"^'jf 
or  fcholars  being  converfant  and  abiding  for  fiudy,  with*  ^u*JiftS!i? 
out  fraud  or  covin,  at  any  univerfity  within  this  realm,  with  non^refi* 
or  without.      .  dtiKe# 

But  becaufe  this  privilege  and  exemption  was  much 
^bufeJ,  to  the  cloaking  of  idlenefs  and  diflblute  living, 
iinder  pretence  of  ftudy,  divers  r^ulations  and  limita- 
tbns  hereof  were  made  by  the  28  //<  8.  c*  13.  by  which 
it  is  ena£ied,  that  all  perfons  who  (liall  be  to  any  bene* 
^ce  or  benefices  promoted,  being  above  the  age  of  forty 
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jreari  (the  chancellor,  ▼icechincellor,  cms nufljqr  of  the 

£ud  aaifcrfities,  or  any  of  them,  wardens,  deans,   pco- 

vofij,  prefidencs,  rcdors,  maAczi,  principal!,  aod  ctbcr 

bead  rulers  of  colleges,  haUa,  and  other  houTcs  or  p^aoci 

corporals  within  the  laid  aniierfiiks,   cr  any'cf  ihcoip 

dofiors  of  the  chair,  rea<iess  of  divinity  in  the  coounoa 

fchools  of  divinity  in  any  of  the  (aid  univerfitiea  only 

excepted),  (ball  be  refident  and  abidiag  at  and  upon  one 

of  their  bid  benefices,  according  to  the  tme  intent  and 

meaning  of  the  (aid  ad,  upon  the  pains  therein  ezpre£ed. 

And  all  and  (ingular  fucb  beneficoi  peribiis,  being  under 

the  age  of  focty  yean,  refiant  aod  abiding  within  the  faid 

vniverfities  or  any  of  them,  fiiall  not  enjoy  the  privilege 

of  non-refidence  aforeiaid ;  unlefs  tie  cr  they  be  pre£eBC 

^t  the  ordinary  ledsre  and  kdures,  as  well  at  home  in 

their  houfes,  as  in  the  common  fchool  or  fchocis,  and 

in  their  proper  peribns  keep  fephifms,  problems,  difpo- 

tations,  and  other  exercifcs  cf  learning,  and  be  opponent 

and  refpondent  in  the  fame,  according  to  ihe  ordinances 

and  fiatutes  of  either  of  the  faid  univerfities,  where  he  or 

they  (hall  be  fo  abiding  or  refiant.     Provided,  thai  this 

(hall  not  extend  to  any  perfon  who  (hall  be  reader  of  any 

publick  or  common  ledure  in  divinity,  law  civil,  phy* 

fick,    philofophy,    humanity,    or  of  any  of  the  liberal 

fciences,  or  publick  or  common  interpreters  or  teachers 

of  the  hcbrew  longue,  chaldee,  or  greek,  in  whitfoever 

college  or  place  of  any  of  the  faid  univcrfities,  the  I'aid 

perfons  frr  the  time  being  (h^Ii  reaJ  cne  uid  common  or 

publick  !e£iurei;  nor  to  any  pcrl'on  above  the  age  or  forty 

years  who  (hall  refort  to  any  of  the  f^id  univcrfities  to 

proceed  doctors  in  divinrtv,    law  civil,   or   phyfick,   for 

the  time  of  their  faid  proceedings,  and  executing  of  fuch 

fermons,  difputations,  or  lectures,  which  they  be  bound 

by  the  Aatutes  of  the  univerllcies  there  to  do  for  the  faid 

degrees  fo  obtained • 

What  Jtfrcti  23-  Can*  41.     No  licence  or  difpenfation  for  the  keep- 

*i! '!?"**" '^  ing  of  more  benefices  with  cure  than  one,  fiiall  be  granted 

'  '*   ^'  to  any,   but  fuch   as  (ball   have  taken   the   degree  of  a 

mafter  of  arts  at   the  leaft  in  one  of  the  univerHties  of 

this  realm.    In  which  cafe  alfo,  by  the  ftatute  of  21  //.  8. 

r.  13.  he   muft    have   a   chaplain(hlp   from    fome  of  the 

nobility  or  other  perfon  qualified  to  keep  a  chaplain  or 

chaplains  (a). 


(a)  See  ISrOltettce. 
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But,  by  the  fame  flatute,  all  dodors  and  batchelors  of 
divinity,  dolors  of  law,  and  batcbelors  of  law  canon, 
and  every  of  them,  which  (hall  be  admitted  to  any  of 
^e  faid  degrees  by  any  of  the  unlverfities  of  this  realm, 
and  not  by  grace  only,  may  purchafe  licence,  and  take 
have  and  keep  two  parfonages  or  benefices  with  cure  of 
fouls  (without  any  chaplainfliip). 

34    Bv  the  I  Eiiz.  c.  4.  for  the  reftitution  of  firft  fruits  Firft  frmtrand 
and  tenihs  to  the  crown,  it  is  provided,  that  all  grants  ^°''''' 
immuniues  and  liberties  given  to  the  univerfities  of  Cam- 
bridge and  Oxford,  or  to  any  college  or  hall  in  either  of 
them,  and  to  the  colleges  of  Eaton  and  Wtnchefler,  by^ 
king  Henry  the  eighth  or  any  other  of  the  queen's  pro- 
genitors or  predeceflbrs,  or  by  ad  of  parliament,  touch- 
ing the  releafe  or  difcharge  of  firft  fruits  and  tenths,  (ball     ' 
be  always  and  remain  in  their  full  ftrength  and  virtue. 

3S*  Dy  the  3  ^*.  8.  c.  11.     For  licenfing  furgeops  by  Ph^ficUm  tjil 
tbe  bi(hop  of  the  diocefe ;  it  is  provided,  that  the  fame  ^"^i^Qi^ 
(hall  not  be  prejudicial  to  the  univerfities  of  Oxford  or 
Cambridge,  or  to  any  privileges  granted  to  them. 

And  by  the  14  &  15  //.  8.  c.  5.  whicb  enadeth,  that 
no  perfon  (hall  be  fufl^red  to  prafiife  in  phyfick  througl^ 
out  England,  until  he  be  examined  at  London  by  the  pre- 
fident  and  three  eleda  of  the  college  of  phyficians;  and 
to  have  from  them  letters  teftimonial  of  their  examina- 
tion and  approbation:— —*there  is  an  exception,  unlefs 
be  be  a  graduate  of  Oxford  or  Cambridge,  which  hadi 
accomplifbed  all  things  for  his  form,  without  any  grace. 

36.  By  the  5  G.  2.  r.  i8.    No  perfon  (ball  be  a  jufiice  jaaicctof  tht 
of  tbe  peace,  who  hath  not  100 1,  a  year  clear  of  incum-  P**^^ 
brances :    provided,  that  this  (hall   not  extend   to  any 
city  or  town  having  juflices  of  the  peace   within  their 
refpedive  limits;   but  that  in  every  fuch  city  or  town, 
they  may  be  capable  to  be  juflices  of  the  peace,  in  fuch 
manner  as  if  this  ad  bad  not  been  made ;  and  provided 
alio,'  that  this  (hall  not  extend  to  any  of  the  heads  of  c$f*  • 
ligis  §r  halls  in  either  of  the  two  univerfities  of  Oxford  and 
Cambridge ;  but  that  they  may  be  made  juftices  of  tbe    - 
peace  of  and  in  ihe  feveral  counties  of  Oxford,  Berks  and 
Cambridge,  and  the  cities  and  towns  within  the  fame,  and 
execute  the  office  thereof  as  fully  and  freely  in  all  refpcfts 
at  if  this  aid  had  not  been  made. 

And  by  the  7  G.  2.  r.  10.  Whereas  it  bath  been 
cuftomjiry  for  the  vUahancilbr  of  the  univerfity  and  majfr 
of  tbe  town  of  Cambridge,  to  be  juftices  of  the  peace 
of  th^  county  of  Cambridge,  and  it  may  be  inconvenient 
10  bave  the  faid  qualification  of  100 1,  a  year  extend  to 

them; 
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chetn ;  it  U  therefore  caafled,  that  the  faid  zSt  (halJ  not 
extend  to  deprive  the  faid  vicechanceilor  of  the  univerfity 
or  irayor  ct  the  town  cf  Cambridge,  from  being  i  juftioe 
of  the  peace:  in  the  fald  coun:y. 

A  lid  by  ihe  iS  Geo.  2.  r.  20.  for*  the  ozih  of  icol.  i 
yrar  qualificavon  to  be  niaoe  by  jufiices  of  the  peicc, 
it  is  provide  i,  that  this  fhail  not  extend  to  any  of  the 
heads  of  colleges  or  hails  in  ei:h:r  of  the  two  univerfities 
of  Oxford  and  Carribridge,  or  to  the  vicechanceilor  of 
cither  of  the  laid  univerfiiies,  or  to  ihe  mayor  of  the 
city  of  Oxford  or  town  of  Cambridge;  but  that  they 
may  be  and  slA  as  juftices  ct  the  peace  of  and  in  the 
feveral  counties  of  Oxford,  Beiks,  and  Cambridge,  and 
Che  cities  and  towns  within  the  fame,  and  execute  the 
office  thereof,  as  fulljr  and  freely  in  all  refpeds,  as  here- 
tofore they  have  lawfully  ufed  to  execute  the  famet  as 
if  this  z&  had  not  been  made. 
Memhtnoi  37«  By  the  9  //if.  t.  5.  requiring  knights  of  the  fliire 

parJiamcBU  fo  have  6col.  a  year ;  and  /citizens,  burgefles,  and  barons 
of  the  cinque  poru  to  have  30c i.  a  year;  and  by  the 
3^  G,  2.  f.  20.  requiring  oath  to  be  made  of  fuch  qua- 
lihcation;  the  members  for  the  two  univerfities  are  ex« 
cepted. 
/ffifeof  hitti,  38*  By  the  31  Gio.  2.  c.  29.  and  3  G.  3.  (.11.  for 
the  due  making  of  bread,  and  for  regulating  the  price 
and  affife  thereof,  and  to  punifh  perfons  who  (bdll  adul- 
terate meal  fluur  or  bread  ;  it  is  provided,  that  the  fame 
fhall  not  extend  to  prejudice  the  ancient  right  or  cuftom 
of  the  two  univerfities  of  Oxford  or  Cambridge,  or  either 
of  them,  or  their  clerks  of  the  market,  or  the  pradice 
within  the  feveral  jurifdidions  there  ufed,  to  fet  afcertatn 
and  appoint  the  aflize  and  weight  of  all  forts  of  bread  to 
be  fold  or  expofed  to  fale  within  their  feveral  jurifdic- 
tions ;  b'jt  that  they  may  from  time  to  time  fct  a'certain 
and  «ippoiiit  the  :.flizc  and  weight  of  all  forts  of  bread  to 
be  fold  or  expofed  to  f^le,  by  any  baker  or  other  perfon 
whaifocvcr;  within  ihc  limits  of  their  feveral  jurifdic- 
ti;ns,  aiiil  may  iiicj-jirc  ard  pur.ilTi  the  breach  thereof,  as 
fjiiy  and  fVc^ly  in  ii!l  rcfpccls  as  they  ufed  to  do,'  as  if  this 
2cl  had  i:()C  been  made*. 

T,  5  Car.  Cafe  ot  the  nnivcrfity  of  Cambridgr,  The 
univcflity  clairr-.jtJ  by  their  charter  to  be  clerks  of  the 
niariccr,  and  tM.;:  the/  h:id  pov.cr  by  their  office  to  make 
ordc;;:,  ar.d  to  execute  tl^rm  :  and  they  made  an  order, 
thar  no  cl:  :"*v'ilcr  fho-jld  fell  candles  for  more  than  4d. 
hdltpcnny  the  pound:  and  bccaufe  one  fold  for  yd.  the 
fojnJ,  ihcy  imprifcncd  him.     in  this  cafe  a  prohibition 

was 


Vfu  granted;  for  that  they  could  not  imprifon  without 
courfe  of  law ;  and  as  clerks  of  the  market,  they  had 
nothing  to  do  but  with  vidualsj  which  candles  are  not* 
Nit.  145. 

39.  tn  the  clofe  rolls,  fo  ancient  as  the  3  Ed.  i«  there  Vi«snM«a 
is  a  writ  to  the  mayor  and  bailiffs  of  Oxford,  to  oUerve  '^'^^f^ 
the  aflise  of  bread  and  wine,  and  to  iet  a  reafonable  prico 
upon  vifluals,  as  they  are  bound  by  oath  to  the  chancellor 
and  proAors,  3  Sail.  383.  And  by  a  charter  of  yet  more 
ancient  datOi  to  wit,  in  the  39  //#».  3,  we  find  the  affize 
of  bread  and  of  ale  and  wine  granted  to  the  Cud  univtrfity* 
H^§0d*s  Hift.  and  Ant.  Univ.  Oxen. 

In  the  5  Rich.  2.  The  mayor  bailiffs  and  commonal^ 
of  Cambridge  were  accuTed  in  parliament,  that  in  a 
tumult  there,  amongft  other  enormous  ofiences,  they  bad 
broken  up  the  univcrGty  treafury,  and  taken  out  and 
burnt  fuodry  the  charters  and  records  of  the  faid  univer- 
fity :  upon  which  their  liberties  were  feized  into  the  king's 
hands  as  forfeited.  And  afterwards,  the  king  granted  to 
the  chancellor  and  fcholars,  within  the  faid  town  of  Cam* 
bridge  and  the  fuburbs  thereof,  the  affife,  conufancet 
and  corredion  of  bread,  ale,  weights,  meafures,  regraters, 
and  foreftallers,  with  the  fines  and  amerciaments  of  the 
fame,  yielding  therefore  yearly  at  the  exchequer  iol« 
'  And  certain  liberties  the  king  after  granted  to  the  faid 
mayor  and  bailiffs,  and  increafed  their  former  fee  farm* 
4  Jri/t.  228. 

By  the  flatute  of  the  7  Ed.  6.  i.  5;  Containing  cer- 
tain regulations  about  licenfing  wine  taverns,  it  i%  pro- 
vided, that  there  {hall  not  be  at  any  time  above  the  num* 
ber  of  three  in  Oxford  and  four  in  Cambridge*  And' 
there  is  a  provifo  that  the  fame  regulations  about  tho 
granting  of  licences  (ball  not  in  any  wife  be  prqudidal 
<or  hurtful  to  any  of  the  univerfities  of  Oxford  and  Cam- 
bridge, or  to  the  chancellor  and  fcholars  of  the  fame^  or  ' 
their  fucceflbrs,  to  impair  or  take  away  any  of  the  li* 
bertics  privileges  franchifes  jurifdifiions  powers  and  au* 
thorities  to  them  or  any  of  them  appertaining  or  belong-^ 
ing;  but  that  they  may  enjoy  the  fame  in  fuch  larjge 
^nd  ample  wife,  as  though  this  zSt  had  not  been  ma£: 
fo  aiway  that  there  be  not  any  more  or  greater  num- 
ber of  taverns  kept  or  maintained  within  either  oi  the 
f^id  towns  of  Oxford  or  Cambridge,  than  may  be  law- 
fully kept  or  maintained  by  the  provifiqn  and  intent  of 
this  aa  ^ 


I 

B^  tbe  I  ya.  e.  g.  for  reSratning  of  lipling  in  puUidc 
*lioolH  -,  it  ii  provided,  ilut  tbc  coftcfiiDn  and  punifbmeAt 
of  foch  «  OiiH  cfftnB  i^aioft  Ah  afl  ■Kitnin  either  tif  tHe 
univcifiitc^,  {hill  tcminiilrrd  by 'he  govf ip" rs,  magifirafra, 
'  i.'Vv!»U  J"6it"  "'^  '''*  p«ct,  or  oih'cr  prrnciji-1  oSce;!  tlwrc)  aqd 
•thai  no  other  wiHi'D  their  !:be«fa  fot  vy  maner  coh«i)l- 
'ing'  thii  law  (hill  trteiow^Ulc. 

And  by  ibe  ^y*-  f-  5-  for  ihe  pnniQiment  of  drunkciv 
nHs  i  It  ft  protiiei,  tbit  nothins  thertin  Qijll  be  prcjadU 
-ciji  ro  ertbtr  of  ihe'  two  uuirorfitin  ;  bui  ihat  the  chih- 
cellor  mafleta  inUcboUn  may  enjoy  all  ihcir  juriHidiOAs 
rights  piisLlegcsacd  charters,  as  bcrctoforc  ibcy  might ttltc 
'done. 

B)>  the  ti  fir  13  If^.  (.  15.  and  iJ  W  13  W.  '.  U. 

yr  ig.     The  mayor  or  other  ehief  nSwr  of  every  chjr, 

'  town  corporate,   bntough,'  or  marlcci  (Own,  (ball  cMc 

.  .ill  ate  i]uarti  and  ale  p;nli  biogghi  to  thtm,  to  be  meii- 

'  fured    and    fiCTcJ    wirh   the   rtand?rd,    itkJ   ihcri   ligned 

'  fliBip^d  iniJ   marked; ptcviiiei,  ihat  nothing  ther^ 

In  (ball  extend  to  deprive  ih:  two  i^.ivcrlitii^  of  this 
■kingdom,  or  either  of  lliem,  o'  their  right,  pririle^ 
■  tni  ufage  of  fiziag  figning  flapping  and  matlting  of  mea- 
fures  for  beer  and  afe  within  their  lefpefliVe  irinhs  >nd 
jorifdidioDS ;  bi)i  that  ct:ey  may  enjoy  tbcir  fiid  Hg|^ 
privilege,  and  ufage. 

T.  I  Jn.  Ht'Jh  againfl  the  chancdipr  and  fcholars  of 
the  uoiTcrGtjt  ,of '  Oxfird.  It  was  Opved  for  k  wtnlMtiba 
to  1  fuit  in  the'  Vlcechanccllor's  court  agiiaft  cotain 
brewer),  fb)' 'l^flmg''in  beer  and  falfe  meifure;  in^  i&« 
particuUr  act0,brjurifdiiflion  alleged  was,  the  exifling 
tnrator;  t'antioti j  incf  it  was  alCo  ihiilled,  that  tboo^btttf 
'  tiare  (he  iSfe  n  lit^  ard  beer  by  charter,  yet  1  bov^ 
to  ptuifiil^  fij]»,  and  (iTOceed  according  to  raedVil  lMr» 
cannot  M  t>y  di^Htr.  But  by  Holt  chief  jufficej  bcR*e 
the  ,14  ^M.  V.'iheuniftiriiy  had  the  junrdidiod  n s  r^> 
and  e^erdfed  it  th  the  vicechancellor's  court  j  biiC^dM 
dinner  of  i&e'  14  Htii.  8.  grants  them  power  of  tteftiaicf, 
and  that  over  tX  per^oni  whatfoever,  if  a  fcboht  be  ^i^> 
I  Sflfl.  34>  ,    '  ■       ■ 

By  the  9  An-xtt  %%.  which  la!d  a'flamp  dntjr  opon  jM* 
tnd  wine  licenceij  It  11  provided,  that  nothing  riie^n 
Iball  extend  to  prejudice  any  right  which  the  t«b  ntu- 
vetlities  of  Oxford  and  Camhridge  or  cither  of  ttie/n  b««e, 
or  claim  to  have,  to  the  licenring  any  tavernr, '  iont  or 
alehoules,  within  their  fereral  jurifdiSions  \  but  that  the 
Cud  uoiveifitics  may  from  tiiae  to  time  grant  liceoca  for 
to  anj 


any  taverns  inns  and  alehoufes  within  their  feveral,  jo* 
ri&iidions,  fubjed  to  the  faid  duties,  in  as  ample  manner 
as  they  might  lawfully  have  granted  the  fame>  if  this  a£| 
had  not  been  made.  I 

By  the  lo  Geo.  %.  e,  19.  It  (hall  not  be  lawful  for  thf 
chancellor  or  vicechancellor  of  the  univerfity  of  Oxfords 
or  any  other  officer  of  that  body,  to  receive  or  take  di* 
redly  or  indire£i1y,  any  fee  p:rqui(ite  gratuity  or  reward» 
for  granting  fueh  licences  as  aforefatd  ;  nor  (hall  any  fum 
of  money  fee  gratuity  or  reward  be  hereafter  paid  to  any 
peffon  or  perfons  for  or  in  refpeA  of  fuch  licences,  other 
than  fuch  annual  payments  in  like  manner  and  to  the 
like  ofes,  as  have  been  ufual  in  the  univerfity  of  Canii* 
bridge;  any  law  or  cuftom  to  the  contrary  notwithftand- 
ing.  Provided,  that  nothing  in  this  a£l  fliall  in  any  wife 
be  conftrued,  to  prejudice  or  confirm  any  of  the  libertiest 
privileges,  franchifes,  jurifdi^rions,  powers,  and  autho* 
rities,  appfrtaining  or  belonging  to  the  mayor,  bailiffs^ 
and  commonalty  of  the  city  of  Oxford,  or  to  any  of  them ; 
but  that  they  may  enjoy  the  fame,  as  if  this  a6i  bad  nol 
been  made. 

By  the  1 7  Ge9.  2.  i.  40.  Whereas  divers  perfons  have 
of  late  taken  cellars,  vaults,  or  warehoufes,  within  the 
uifiverGty  of  Oxford  and  precinfis  thereof,  in  which  they  ^ 

retail  great  quantities  of  wine,  not  having  licence  from 
the  chancellor  or  vicechancellor  of  the  faid  univerfity,  in 
violation  of  the  rights  of  the  faid  univerfity,  and  in  pre- 
judice of  his  majefty's  revenues ',  and  whereas  the  like 
offences  may  be  committed  within  the  univerfity  of  Cam- 
bridge and  the  precinAs  thereof,  by  perfons  (elling  wine 
by  retail,  not  being  duly  licenfed  by  the  faid  univerfity; 
and  whereas  the  a^s  of  parliament  relating  to  wine  li- 
cences do  not  extend  to  the  faid  univerfities :  it  i&enaflcd, 
that  no  perfon  (hall  fell  wine  by  retail,  within  either  of 
the  faid  univerfities  or  the  precin^  thereof,  without 
licence  from  the  chancellor  or  vicechancellor  of  the  uni- 
verfity of  Oxford,  and  from  the  chancellor  matters  and 
fcholars  of  the  univerfity  of  Cambridge  refpedlively,  on 
pain  of  forfeiting  for  every  offence  $\.  half  to  the  king, 
and  half  to  the  informer ;  and  perfons  offending  againft 
this  nQ  may  be  profecuted  and  proceeded  againil  for  the 
faid  forfeitures  in  the  courts  of  the  chancellors  or  vice- 
chancellors  refpefiively,  in  a  fumthary  way  by  fummon- 
ing  the  party  accufedj  and  on  appearance,  or  contempt  . 
in  not  appearing  (oath  being  made  of  the  fummons), 
fucb  courts  may  examine  the  matter;  and  00  confcflion 

of 
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of  the  party  acciifcd,  or  oath  of  one  ciedibk  mnfe&k 
WMj  give  fcntence,  and  iffiie  their  wairanc  far  levying  the 
ferfetture  by  diftreft  and  iak^  rcndriog  the  ovaplm  i  and 
For  want  of  diftiels,  may  commit  the  ofiender  to  the  hoofe 
of  correfiioo  for  one  month  ;  and  no  proceedings  herein 
fliall  be  removed  by  certiorari,  until  tbe  party  before  ibc 
allonrince  thereof  fhali  find  two  fuflkient  furedes  to  be^ 
come  bound  to  the  profccutor  in  the  fum  of  50I.  to  pro- 
fccute  the  fame  with  effcd  within  twelve  monchf,  and  m 
|>ay  onto  him  hit  cofts  and  charges  of  the  removal  of  fiich 
Cnltence  and  the  proceedings  thereon^  in  cmfe  fuch  fien- 
fence  (hall  be  affirmed.— Provided,  that  this  Ihall  not 
in  any  wife  be  conftrued  to  prejudice  or  confirm  any  of 
the  libenies  privileges  franchifes  jurifdifiions  powers  and 
aBrhorities  appcruining  or  beloogine  to  the  mayor  bai* 
liffs  and  commonalty  trf  the  city  of  Oxford,  or  to  any  of 
them ;  but  that  they  may  enjoy  the  fiune,  as  if  this  afi 
bad  not  been  made. 

By  the  26  Gea.  2.  r.  31.  for  licenfing  alehoafes  1  it  is 
provided,  that  the  fame  ihall  not  in  any  wife  be  prgodi- 
cial  to  tbe  privilege  of  licenfing  taverns  and  other  pobiack 
fioufes,  claimed  by  the  two  univerfities  or  either  of  them  1 
nor  to  the  chancellor  matters  and  fcholars,  or  any  officcrt 
of  the  famCy  or  their  fucceflbrs ;  but  that  they  may  ofe  and 
^njoy  fuch  privilege,  as  they  have  heretofore  lawfully  ufcd 
and  enjoyed. 

fiy  the  30  Gfo.  2.  r.  19.  containing  additicnal  duties 
and  other  regulations  about  wine  licences,  it  is  provided, 
that  nothing  in  this  a£l  (hall  be  in  any  wife  prejudicial 
to  the  privileges  of  the  two  univerfities,  nor  to  the  chan- 
cellors and  fcholars  of  the  fanie ;  but  that  they  may  ufe 
and  enjoy  fuch  privileges  as  they  have  heretofore  lawfully 
ufed  and  enjoyed. 

And  by  rhc  32  Geo,  2.  c.  19.  explaining  and  amending 
the  I2A  mentioned  adV,  it  is  provided,  that  nothing  in 
this  or  any  former  '•i&f  relating  to  wine  licences,  (hall  in 
any  wife  be  prejudicial  to  the  privileges  of  the  two  uni« 
verfities,  or  to  the  chancellor  or  fcholars  of  the  fame,  or 
their  fucceflbrs ;  but  that  they  may  ufe  and  enjoy  fuch 
privileges  as  they  have  heretofore  lawfully  ufed  and  en* 
joyed  :  any  thing  to  the  contrary  thereof  in  any  wife 
iiotwithihndine. 

Some  have  doubted,  fince  the  a£1s  about  juftlces  of  the 
peace  licenfing  alchoufes  were  made,  whether  the  vice* 
chancellors  in  the  two  univerfities  refpcflively  have  now 
a  power  to  regulate  and  control  the  felling  of  ale  and 

3  other 


Dlber  liquors  within  their  fevcral  jdrifdidions,  as  they  had 
before  the  making  of  thofe  aSs;  but  upon  what  thofe 
doubts  are  founded,  doth  not  clearly  appear.  That  they 
bad  a  privilege  by  charter  to  licenfe  alehoufes,  before  the 
a£l  of  parliament  of  the  13  Elsx*  is  unqueftionable.  That 
privilege,  whether  valid  or  not  by  charter,  was  eftablifbed  . 
and  made  good  by  that  ad).  From  thence,  to  the  2d 
year  of  Gi§,  a.  no  alteration  by  any  a£l  was  made  con- 
cerning the  power  of  licenfing  alehoufes.  By  the  aft  of 
1  G,  2.  c,  28-  it  was  enaded,  that  no  licence  (hould  be 
granted  to  keep  an  alehoufe,  but  at  a  general  meeting  of 
the  juftices  for  the  diviiion,  and  ail  licences  granted  other- 
wife  fiiould  be  void  :  but  there  is  a  provifo,  that  nothing 
therein  (hould  extend  to  alter  the  method  or  power  of 
granting  licences  in  any  city  or  totvn  corpsrate.  In  the  a£i 
of  the  26 G.  2.  c,  31.  there  are  feveral  other  regulations^ 
but  with  a  fpecial  provifo^  that  the  fame  (hould  not  extend 
to  the  univerfities,  and  a  recognition  withal  (as  above  ex- 
preded)  of  the  faid  privilege  of  the  univerlities  to  licenfe 
taverns  and  other  publick  houfes  within  their  dif^rifts* 
And  the  like  is  acknowledged,  with  refpeft  cither  to  taverns 
or  alehoufes,  or  both,  by  no  lefs  than  ten  other  a£is  of 
parliament,  as  is  above  fet  forth ;  as  alfo  by  two  other 
ads,  ais  here  follow  under  the  two  next  feftions :  that  i^ 
to  fay,  the  faid  power  is  recognized  by  thirteen  adls  of 
parliament.       ^ 

40.  By  the  9  Jn,  r«  10.  requiring  that  no  perfons.  (ball  Carriage oflct. 
carry  letters  but  the  poftmaAer  general  or  his  deputies,  ^^"* 

there  is  a  provifo,  that  nothing  therein  (hall  extend  to 
cither  of  the  univerfities,  but  that  they  may  ufe  and  enjoy 
fuch  privileges  as  heretofore  they  have  lawfully  ufed  and 
enjoyed,  and  that  all  letters  and  other  things  may  be  fent 
or  conveyed  to  or  from  the  faid  univerfities,  in  manner  as 
heretofore  hath  been  ufed. 

41.  By  the^  G.  2.  r.  23.     After  the  29th  day  of  Sep-  DiftUlen fcttim 
tember  1736,  any  perfon  who  hath  followed  and  exer- '**""'^**« 
cifed  the  art  or  bufinefs  of  diftillation  for  feven  years  laft 

paft;  or  hath  ferved,  or  on  the  af5th  day  of  March  1736 
was  ferving  an  apprentice(hip  to  the  fame ;  (hail  have  full 
liberty  and  authority  to  exercife  and  follow  any  other  trade 
«rt  bufinefs  or  manufaSure,  ii\  any  city  town  or  place  in 
England;  any  law,  charter,  grant,  cuftum,  or  ufage  to 
the  contrary  notwithftanding. 

But'  by  the  10  Gi$.i.  t\  19.  Wherens  iince  the  making 
the  faid  aft,  and  under  colour  thereof,  perfons  not  li- 
cenfcd  by.thc  chancellor  maders  and  fcholars  of  the  uni^ 

ver&iy 
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se'\:*v  of  CambfiJee,  zr  bi  the  chanctlicf  cr  i!:tt:;a:> 
ct  r-  cf  me  -ai%ef:::y  «-►•'  Ox:«x:,  hi'«s  tJt'z^ki  izd 
fo  io*c:,  T  aiiy  ex**c  *  ^"i  .'c'.oiii,  ."  :*i  c  >  c"  Cs- 
fo-d  an<i  town  o:  C--:  ^iigc,  ihc  trafc*  c-  %  -tzsc*  :r 
i».r.e  fe'.ers,  s-d  mjcr.  t.  !  r-i'e  a::i  c  .'::.: i:  rs.j  be 
practrVi  in  :-.-jt.:'  r.iz  \j  iiccniVd,  ;o  :r.«  irtj:  2.-^:07- 
mcc  f.f  t::t  r*ii   chcrc:.  :•;    rrit'-ers   a-.i   ''Si^^Ti^  kz.i 

f  f  ^  •  ^    ^'A*"     »•      'I*      »»«,«^      •"••'"^•#*      !••      •■*•    ••      *     •    "•"      «••••«•• 

9 

''X  '  ^  • 

If  *n^''*#~  •••-•  ,••&•         ^»M«  m  ^  fMi-«  V.         •»       «.  _        a  t^_ 

v.h.ch  the  ch ifccilcx  initV.rs  ini  fc-o!*:*  cf  :-r  :'x  i 
ur*vc::ity  or  LaT.D.'id^e,  ^r  :  .e  cianc^i  "r  c-  ••rcecriiis^ 
c-J-.T  cr  the  (aid  un  •.?:;';:;.•  of  Oxford  Jc  c  in*.,  cf  li- 
ccrfirg  :-verr.3  and  cir.t:  r---CJC  rc-:si  ?..:rJ.-«  :h*  cfc- 
cir.::5  c'  cit'-.er  of  the  fjiJ  urii.er:::!;- ;    b-t  the}  iLiX 

»••  ••  ••1  '"L  "•••*  '^        •  •  * 

•  •  ',  f      I  .C     itf!C     i'C'<     ^5    tiSi.*     US     I.     v'C     .Aata    Mid    •««*.    a«wW 

btc.T  rr.sd?.  Proviced,  tr.2t  tlrch  c::::!:*r3  as  2*crcu;dp 
whn  :':rct  the  faid  a^th  cay  r:  S:p:e*nbcr  17J6,  h*^c 
cxerc:f'-d  f.r  Kl.owfi  jr.  :he  fa!d  :^wn  of  Cambridge  :hc 
trade-  of  vin'ners  or  wire  .'c::;;r5,  wirhout  the  licence  of 
il^e  chiRCiHcr  mafrcrs  and  fcr.olars,  (haii  haTC  !ircrry  to 
exercife  the  faid  trsdes  there,  fo  as  ther  cake  out  f^Ji  ;> 
cenccs  before  the  a^ih  day  cf  June  next  foLowir.z,  pay- 
'Inz  their  pr^'portlon  for  the  lame  cf  tne  mcncy  ^fuafij 
2r.d  ?.un\iz".\'  pL'.«J  by  the  vintners  c:  v.  ;».e  fellers  row 
lice:... J  by  :r.e  f'a.d  cr.ir.cel.'or  ir.alteri  aitfi  .'ch-i^.i,  asd 
u^jon  fij:h  :ri'::v-,  a^.i  f-'-cct  to  fuch  rezu. arsons  ccn- 
<fi(i-n:.  rt  •:•.::•:  5  2.r.d  power  of  ictccaiioc,  a>  the  faii 
'  I'.i  iy:ri  cr  v:v.:  fcicrs  i'y  'iceafcc  as  aforcfaid  are  fub» 
jcct  to. 
sitiirrt  f'-.t-r-s  -i'  iiv  ^^^  22  6Vj,  2.  f.  44.  3  G^5.  3.  r.  8.  acd 
•V  !/a;  :,  j  j  OVj.  -j.  y" ''.'  2.  :.  6.   I'jldicrs  and   manners  who  have 

bj.n  t.rr.i:.o\.cJ  Ir.  the  kir.g's  fervicc,  and  have  notdefertedi 
n.iv  1l:  l;<  lucb  travies  as  tr.v  arc  net  r'or,  in  anv  town  or 
plic:  v.'tr.n  iris  kingdom  : — ?rov;dcc,  ihit  the  fame  (ball 
i.or  i  ».ary  w:le  »*c  prr-*jJ:ci2l  to  the  privileges  of  the  uni- 
vcrli.i's  '.if  L'.^mr»r:d;;c  and  Oxtcrd,  or  either  of  them  ;  or 
cxtcr  li  to  ill'-  ^-  !;^tTtv  toanv  i^erion  to  fct  up  the  trade  cf  a 
vinrr.  .*r,  or  to  fell  any  v/iriC  or  otncr  liquors  within  the 
fdid  ur.iverfities,  withe Lt  i:ccrcc  firll  had  and  obtained  from 
the  vircrhanct  icr-  of  ir.c  (yr.e  refpectively. 
I'-...','  r»  f  c.  •;.?•  I'-  '»■*-  iiat;j?e  i  Lf  1 1\  U  JIJ.  4.  7.  which  enacleth, 
that  -.iri'^i-.i  cv.  ciii:..:  in  the  country,  and  net  being  fxce- 
ir.cn  .  r  cit  '.;  •/.-  town-  cor;'oratc  refpewlively,  (hall  not  fell 
*i(j.C.i  by  rctw'l  wiifii.'i  fucli  city  or  town  corporate;  there 
is  a  p:uvirj|  u.^i  noihir.g  therein  (hall  be  prejudicial  to 

the 
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tlie  liberties  and  privileges  of  the  univeilltidd  of  Cambridge 
and  Oxford,  or  either  of  theoi. 

44.  Whilll  the  laws  for  purveyance  were  in  force,  it  Purveyance, 
was  enacted  by  the  2  ^  3  P.  ^*  AL  c.  15.  that  the  kind's 
pu'rveyo's  fhould   not  t^kp  laain  or  victuals  within  five 

miles  of  Cambridge  or  Oxford,  unlcfs  when  the  king  or 
queen  (hould  be  there,  or  vithin  feven  miles  thereof.  Hut 
now,  by  the  12  C.  2.  c.  24.  all  purveyance  wbatfoever 
is  intireiv  taken  away. 

45.  Bv  the  10  Geo.  2.  c.  19.    Whereas  the  letters  pa*'  State  plaji. 
tent  of  king  Hen.  8«  made  and  granted  to  the  chancellor 

and  fcholars  of  the  univerliiy  of  Oxford,  bearing  date 
the  firfl  day  of  April  in  the  i4:h  year  of  his  rtign  ;  and 
the  ierters  patent  of  queen  Elizabeth,  maiic  and  granted 
to  the  chancellor  matters  and  (cholars  of  the  uiti^eriity  of 
Cambrid;.e,  bcari-  g  date  the  25th  dav  of  April  ih  the  3d 
year  of  her  reign ;  and  alfo  all  other  letters  patent  by 
anv  of  her  pro^eni  ors  or  predecefTors,  made  to  either  of 
the  corpor<sted  bodies  of  the  faid  univerfities;  and  all 
manner  of  liberties,  franchifes,  immunities,  quietances, 
privileges,  view  o\  frankpledge,  law  days,  and  other 
things  \*hatfocver  thry  were,  which  either  of  the  faid 
corporated  b  )die>  of  t^e  faid  univerfiiies  had  held  occu- 
pied or  enjoyed,  or  of  right  ought  to  have  ufed  occu- 
pied, and  enjoyed  ;  were  by  authority  of  parliament  in 
the  I3rh  ye<ir  of  her  reign  confirmed  to  the  chancellor 
m'tflers  and  fcholars  of  either  of  the  faid  univerfities,  and 
their  fuccellor^ ;  and  whereas  doubts  have  arifen  or  may 
trife,  y^  hether  by  any  of  the  faid  letters  patent  liberties 
firanchife^  immunities  or  privileges,  or  by  any  fubfequent 
charter  or  ch.trters,  or  by  the  laws  and  (latutes  of  this 
realm,  the  ch^incel.'or  of  either  of  the  faid  univerfities,  or 
the  vicechanctllor  ^hereof,  or  his  deputy,  or  any  other 
pcrfon,  be  fufficiently  impowered  to  corredi  reftrain  or 
fupprefs  common  playeis  oi  inreiludes,  fettled  rcfiding  or 
inhabiting  within  the  precincts  ot  either  of  the  faid  uni- 
verfities, and  not  wandering  abroad  ;  and  whereas  the 
erection  of  any  playhoufe  within  the  precin£^s  of  either 
of  the  faid  univerfities  or  places  adjacent  may  be  at« 
tended  with  great  inconveniences ;  it  is  ena^teo,  -tbat  all 
perfons  wbatfoever,  who  fhall  for  gain,  in  any  playhoufe, 
booth,  or  otherwife,  exhibit  any  ftage  play,  interlude, 
(hew^  opera,  or  other  theatrical  or  dramatical  perform- 
ance, or  ad  any  part  or  nfTill  therein,  within  the  previn^ts 
of  either  of  the  faid  univerfities,  or  within  five  miles  of 
the  city  of  Oxford  or  town  of  Cambridge,  (hall  be 
deemed  rogues  and  vagabonds:  and  it  ihail  be  lawful 
Vol.  I.  L 1  for 


514  Collegitf^ 

Ibr  the  chancellor  of  cither  of  the  faid  univerfitict.  or  the 
vicechancellor  thereof,  or  his  deputy  rcfpedivelv,  to  com* 
mit  any  fucb  perfon  to  any  houfe  of  corredion  witbiq 
cither  of  the  count  ct  of  Cambridge  or  Oxford  rcTpec* 
ttvely,  there  to  be  kept  to  hani  labour  for  the  fpace  of 
one  month;  or  to  the  commi  n  gaol  of  the  city  or  county 
of  Oxford,  or  town  or  mui  ty  of  Cambrllgr,  there  to 
remain  without  bail  or  mamprize  for  thi  like  (pace  of  one 
month  i  any  licence  of  the  chancellor  mafiem  and  fcholars 
of  cither  of  the  faid  univeifitiei,  or  any  thing  in  any 
fiaiute,  law,  cuftom,  charter,  or  privilege  to  the  contrary 
Botwithftanding. 
USMi»  46*  By  the  militia  aA  of  2  G.  3.  c,  20.     No  pfrfon^ 

being  a  member  of  either  of  the  univrrfities.  fhall  ferve 
perfonally,  or  provide  a  fubftitute  to  ferve  in  the  militia. 
Lib'  taa<  47.  By  the  annual  afta  for  the  land  tax,  it  ia  provided, 

chat  the  fame  (hall  not  extend  to  charge  any  college  or  hall 
in  either  of  the  two  univerfitiea  of  Oxford  or  Cambridp^; 
or  the  colleges  of  Windfor,   Eaton,  Wmu>n  or  Weft- 
fliinfter  $  or  the  college  of  Bromley  ;  for  or  ir.  rcip^fi  of 
the  fitea  of  the  faid  colleges  or  halls,  or  any  of  the  bui)d« 
ing&  within  the  walls  or  limits  thereo' :  or  any  mafter, 
fellow,  or  fcholar,  or  exhibitioner  of  any  fuch  college  or 
hall,  or  any  matters  or  ufliers  of  any  fchool;   for  or  ia 
efpedt  of  any  ftipend,  wages  rents,  profits,  or  exhibitions 
whatfoever,  arifing  or  growing  due  to  them,  in  refpefi  of 
the  faid  feveral  places  or  employments,  in  ihe  faid  univer* 
fities,  colleges,  or  fchools :   or  to  charge  any  of  the  houfes 
or  lands,  which  on  or  before  Mar.  25,  1693,  did  belong 
to  the  fites  of  any  college  or  hall.     Provided,  that  nothing 
herein  (hall  be  conflrued  or  taken  to  difcharge  any  tenant 
of  any  of  the  houfes  or  lands  bi-longing  to  the  faid  col- 
leges, halls,  or  fchools,  who  by  their  leafes  or  other  ccntrafia 
are  obliged  to  pay  all  rates  taxes  and  impofirions  whatfoever; 
but  that  they  (hall  be  rated  and  pay  all  fuch  rates  taxes  and 
impofuions.    Provided  alfo,  that  ail  fuch  lands  revenues  or 
rents,  fettled  to  any  charitable  or  pious  ufe,  as  were  afTefTed 
in  the  4tb  year  of  ff^ill,  and  Mary^  (hall  be  liable  to  be 
charged ;  and  that  no  other  lands  tenements  or  heredita- 
ments revenues  or  rents  whatfoever,  then  fettled  to  any 
charitable  or  pious  ufcs,  as  aforefaid,  (h<ill  be  charged. 
Duty  apon  48.  By  the  20  G,  2.  c.  3.    Every  di(tinc)  chamber  in  a 

bouicsand  mn-  college  or  hall  in  the  univerfities,  (hall  pay  the  duties  upon 
**^**  houfes  and  windows,  as  if  it  was  one  intirc  houfe. 

Dutyoronor.        49.  By  thc  32  G\  2,  c,  33.   explaining  a  former  2&f 
fice»a«dptn.     y\^^  31  G.  2.  c.  22-  which  impofeth  a  duty  upon  offices 
and  pcnfionsi  it  is  provided,  that  nothing  in  tbc  faid  aft 
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of  the  31  G»  2.  c.  33*  (bail  extend  to  cfiarge  any  oflScet  or 
employments  in  either  of  the  two  univernties.— — But 
there  is  no  provifo  for  exempting  offices  in  the  univer* 
fities  from  the  duties  charged  by  the  (aid  former  ad  of  the 
31  6.  2.  c*  22. 

50.  By  the  18  EL  e.  20.  and  35  EL  e.  7.  divers  regu-  Hi|b«aj«» 
lations  were  made  for  repairing  the  highways  wiihin  ono 
mile  of  the  city  of  Oxford,  under  the  controul  of  the 
▼icechaocellor  and  mayor,  with  other  juftices  of  the 
goiverfity  and  city;  which  being  found  infufficient,  an 
ad  wu  pafled  in  the  11  G.  3.  c.  19.  for  rendering  the 
fame  mote  efleiSual,  and  for  cauiing  the  ways  commonly 
called  the  mile  ways  to  be  repaired ;  for  making  a  com* 
modious  entrance  through  the  pari(h  of  St.  Clement ;  for 
rebuilding  or  repairing  Magdalen  bridge;  for  making 
commodious  roads  from  the  faid  bridge,  through  the  uni* 
veriity  and  city,  and  the  avenues  leading  thereto;  for 
cleanfine  and  lighting  the  ftreets,  lanes,  and  places,  widu 
in  the  (aid  univerfity  and  city,  and  the  fuburhs  tbet^eof^ 
and  the  faid  pariQi  of  St.  Clement ;  (or  removing  ini(ancef  * 
and  annoyances  therefrom,  and  preventing  the  like  (or  the 
future ;  for  impowering  colleges  and  corporations  to  aliene 
their  eftarcs  there ;  and  for  removing  holding,  and  regu« 
lating  markets  within  the  faid  city. 

[tor   the  encouragement  of  learning,   the  34  G.  3.  Dadaea  ftfar, 
^..20.  allows  a  drawback  on  certain  conditions,  of  the  duties 
impofed  by  that  ad  upon  paper,  when  it  (hall  be  ufed  in 
the  printing  of  certain  books.^ 

Commandments,  to  be  fct  up  it  the  eaft  tvA  of 

the  Church.    See  Cj^ttrt^* 
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]Q|gje  3c.  line  27.  n. /^r  reflore  r/tfi/a^nit. 
66*    —    8.  n.  for  peifoa  rtad  paifoo* 
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